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OPINIONS 


or 


HON.  JEREMIAH  S.  BLACK,  OF  PENKSTLVAmjL: 
APFOINTSD  MABOH  (^  1867. 


THOMPSON'S  CASE. 


1.  The  acta  of  Oongress,  as  they  stand  approyed  by  the  Presideni,  and 
enrolled  m  the  Department  of  State,  are  oondosiye  evidence  of  the  writ- 
ten law. 

2b  Neither  the  jonraala  of  GongresB,  nor  any  other  q)eciee  of  eztrinsio  eyi- 
denoe,  can  avail  to  strike  anything  oat  of  the  acte  passed,  or  interpolate 
anything  into  them. 

3.  Where  an  act  of  Congress  was  passed,  approved,  and  enrolled,  requiring 

pajrment  of  money  out  of  tiie  treasoiy  to  a  dtiien,  such  payment 
cannot  be  refused  on  the  ground  that  the  law  as  it  paaMd  was  coapled 
with  a  condition  which,  by  accident  or  design,  was  left  out  of  the  en« 
rolled  bill. 

4.  Where  the  Secretary  of  the  Treasury  suspended  the  execution  of  a  law 

lor  that  reason,  and  the  party  entiUed  to  the  money  made  an  abortive 
attempt  to  comply  with  the  alleged  condition,  he  was  not  thereby  pre- 
vented from  afterwards  demanding  his  rights  according  to  the  law  as 
it  stood  enrolled. 
6.  Where  the  expressed  object  of  suspending  the  law  was  to  give  Congnu 
an  opportunity  to  correct  the  supposed  error  or  fraud,  and  three  ses- 
sions of  Congress  passed  Without  such  correction,  after  the  facts  w«:e 
communicated  to  both  Houses,  the  Uw  ought  to  be  executed  without 
farther  delay. 

Atto&nbt  Genb&al's  OwiOBy 
March  24, 1867. 
Snt:  I  have  received  your  letter  relative  to  the  claim  of 
R  W.  Thompson,  together  with  Mr.  Guthrie's  letter  calling 
jour  attention  to  it,  and  several  other  papers  pertaining  to 
the  same  matter* 

1 


I    I 


HON.  JEREMIAH  8.  BLACK 


Thoinp8oii*B   Case. 


By  the  27th  section  of  the  civil  and  diplomatic  appropria- 
tion bill,  passed  and  approved  on  the  8d  of  March,  1865, 
it  is  enacted  that  the  Secretary  of  the  Treasury  shall  pay 
to  R.  W.  Thompson,  out  of  any  money  in  the  treasury  not 
otherwise  appropriated,  one-half  the  amount  stipulated  for, 
between  him  and  the  Menomonee  Indians,  in  a  memorial 
and  an  agreement  which  are  specified  and  described  in  the 
act    (10  Stat  at  Large,  674.) 

I  have  given  not  the  words  but  the  substance  of  the  act 
It  is  so  unambiguous,  simple,  and  plain  that  no  man  can 
misunderstand  it  I  am  not  aware  that  any  question  has 
ever  been  raised  about  its  meaning,  or  that  any  two  per- 
sons in  or  out  of  the  Government  have  understood  its  man- 
date in  different  senses.  Nor  can  there  be  any  intrinsic 
difficulty  in  the  way  of  rendering  obedience  to  it  What 
it  commands  to  be  done  may  easily  be  done  if  the  Secre- 
tary of  the  Treasury  sees  proper  to  do  it  It  is  but  looking 
at  the  memorial  and  agreement  referred  to  in  the  law,  and 
dividing  the  amount  there  stipulated  for  into  halves,  and  one 
of  the  halves  is  the  sum  which  you  are  commanded  to  pay 
out  of  any  unappropriated  ftinds  in  the  treasury.  I  repeat, 
therefore,  that  on  the  face  of  the  law  there  can  be  neither 
doubt  of  Mr.  Thompson's  right,  nor  difficulty  about  the 
performance  of  your  duty. 

But  it  seems  from  the  letter  of  Mr.  Guthrie,  and  the 
opinion  of  Mr.  Gushing,  that  soon  after  the  passage  of  the 
act  an  allegation  was  made  by  some  one  that  a  proviso, 
materially  changing  its  effect,  had  been  agreed  to  by  both 
houses,  but  left  out  of  the  enrolled  bill.  What  evidence  the 
assertion  was  supported  by  I  know  not  I  take  it  for 
granted  that  it  must  have  been  strong,  since  it  was  sufficient 
to  convince  the  judgment  of  your  predecessor  and  mine. 
You  have  not  made  the  evidence  on  that  point  a  part  of  the 
present  case;  and,  for  reasons  which  will  be  apparent  here- 
after, I  have  not  sought  it  out 

We  cannot  go  behind  the  written  law  itself  for  the  pur- 
pose of  ascertaining  what  the  law  is.  An  act  of  Congress 
examined  and  compared  by  th(3  proper  officers,  approved 
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by  the  President,  and  enrolled  in  the  Department  of  State, 
cannot  afterwards  be  impugned  by  evidence  to  alter  and 
contradict  iU  It  imports  the  absolute  verity  of  a  record, 
at  least  in  so  far  that  no  extrinsic  proof  can  be  received  to 
erase  one  thing  fipotn  it  or  to  interpolate  another  into  it  If 
there  be  an  apparent  conflict  between  the  journals  and  the 
law  as  finally  approved  and  enrolled,  the  journals  have  no 
claim  to  superior  authenticiiy. 

It  certainly  has  happened  very  often,  and  might  happen 
any  day,  that  a  clerk  neglects  to  note  down  the  result  of  a 
vote  which  strikes  out  a  clause  or  section  from  a  bill  on  its 
passage.  On  the  strength  of  such  a  hiatus  in  the  journal, 
who  would  say  that  the  section  stricken  out*should  be  con- 
sidered part  of  the  law  after  it  is  passed  and  enrolled?  If 
the  law  is  to  be  looked  for  in  the  journals,  the  President 
ought  to  examine  all  the  journals  of  both  houses  before  he 
approves  a  bill;  for  they  may  contain  evidence  of  provis- 
ions which  are  not  in  the  bill  and  which  he  would  not  ap- 
prove of.  But  this  mode  of  finding  law  in  the  journals  is 
not  all.  If  the  law  may  be  changed  by  reference  to  the 
journals,  any  other  evidence,  written  or  parol,  may  be  re- 
ceived for  the  same  purpose,  and  an  act  of  Congress  which 
has  gone  through  all  the  forms  of  the  Constitution,  and  is 
authenticated  according  to  law,  may  afljerwards  be  mended 
or  marred  by  the  testimony  of  any  spectator  who  happened 
to  be  present  when  it  passed.  What  is  in,  or  what  is  not 
in,  a  statute  would  then  be  a  question  as  open  to  contra- 
dictory proof  on  both  sides  as  the  terms  of  a  horse  trade. 

And  who  shall  decide  such  disputes  when  they  arise? 
The  judiciary?  It  would  be  a  new  service  to  the  judges, 
but  perhaps,  with  the  aid  of  juries  and  some  enlargement 
of  equity  powers  to  perpetuate  tejstimony,  a  sort  of  justice 
might  be  accomplished  in  some  cases,  with  a  good  deal  of 
trouble.  But  an  executive  or  ministerial  officer  wanting 
those  aids  would  often  be  obliged  to  decide  at  random. 
"W"e  must  take  the  acts  of  Congress  as  we  find  them,  with* 
out  addition  or  diminution.  This  rule  is  so  obviously 
necessary  that  no  other  has  ever  been  seriously  proposed. 
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The  clause  which  it  is  said  Congress  intended  to  insert, 
but  did  not,  into  the  bill  authorizing  the  payment  to  Mr, 
Thompson,  is  as  follows:  ^^ Provided  thai  the  same  be  paid 
mth  the  coTisent  of  the  Memrn&nees.^'  If  this  had  actually 
been  part  of  the  law,  it  would  have  made  his  right  to  the 
money  conditional.  He  would,  in  that  case,  have  been 
obliged  to  get  from  the  Indians  a  new  assent  in  addition  to 
that  which  they  had  previously  given  in  their  memorial 
and  agreement.  But  this  proviso  being  oniitted,  his  right 
to  the  money  was  absolute.  I  need  not  say  that  such  an 
omission  cannot  be  supplied  by  construction.  Nor  do  I 
see  how  the  omitted  proviso  can,  upon  any  ground  what- 
ever, be  treafed  as  part  of  the  law. 

On  account  of  the  supposed  accident  or  design  by  which 
Hie  proviso  was  omitted,  the  late  Secretary  of  the  Treas- 
ury, acting  under  the  advice  of  the  Attorney  General,  re- 
fused to  pay  Mr.  Thompson  the  money  which,  by  the 
terms  of  the  act,  he  was  entitled  to,  and  the  execution  of 
the  law,  as  it  stood,  was  suspended  by  the  President  until 
Congress  could  be  consulted  on  it.  I  do  not  presume  to 
discuss  the  propriety  of  this  measure.  That  it  was  well 
meant  I  am  sure.  But,  at  all  events,  it  is  past  and  done. 
If  it  was  right,  the  country  has  the  benefit  of  a  good  ex- 
ample; if  it  was  wrong,  it  cannot  now  be  recalled.  But 
ttie  object  and  purpose  for  which  the  Attorney  General 
advised  the  suspension  of  the  law  has  been  fully  carried  out 
Congress  vxia  consulted,  and  the  facts  communicated  in  a 
message  of  the  President.  There  have  been  three  sessions 
since  that  time,  and  the  law  stands  yet  unchanged  in  every 
letter.  The  lower  house  seems  to  have  taken  no  notice  of 
the  subject.  But  the  Senate,  on  the  8th  of  August,  1856, 
passed  a  resolution  solemnly  expressing  its  opinion  that 
Richard  W.  Thompson  was  entitled  to  be  paid  the  sum 
appropriated  by  the  27th  section  of  the  civil  and  diplo- 
matic appropriation  bill  of  ^larch  8,  1855.  After  such  a 
response  from  the  Senate,  and  the  silent  acquiescence  of 
the  House  for  three  whole  sessions,  any  further  postpone- 
ment can  hardly  be  thought  necessary  for  the  purpose  of 
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consulting  Congress.  The  question  mnst  now  be  between 
obedience  and  disobedience  to  the  admitted  will  of  the  Na- 
tional Legislatore. 

After  payment  to  Mr.  Thompson  had  been  refdsed  at 
tiiie  treasury,  an  agent  was  appointed  to  take  the  sense  of 
the  Menomonees,  and  ascertain  whether  they  would  assent 
or  not  to  the  payment  of  his  claim  under  the  law.  The 
agent  reported  their  refusal  to  assent,  and  Mr.  Thompson 
complained  that  they  were  prevented  fix>m  giving  their  as- 
sent by  the  improper  interference  of  the  agent  himself. 
Should  these  facts  have  any  influence  on  the  decision  now 
to  be  made?  Congress  declared  that  Mr.  Thompson  should 
be  paid  a  certain  sum  out  of  Amds  in  their  own  treasury, 
which  they  had  a  right  to  appropriate  to  that  object.  From 
this  determination  of  Congress  no  appeal  lay  to  the  Men- 
omonee  Indians.  The  payment  of  the  money  was  not 
made  dependent  on  any  fixture  expression  of  Hieir  wilL 
Their  refusal  to  sanction  the  law  could  not  repeal  it,  or  in 
imywise  diminish  the  obligation  of  the  Executive  to  cany 
it  out  When  Congress  commands  a  thing  to  be  done, 
and  the  Menomonee  Indians  forbid  it  to  be  done,  it  is  not 
very  difficult  to  decide  where  obedience  is  due  by  an  offi- 
cer of  the  United  States  Government  To  follow  the  act 
of  Congress,  and  not  the  decision  of  the  Indians,  would  be 
a  tolerably  plain  duty  in  any  case;  but  here  it  is  rendered 
plainer  still  by  the  consideration  that  it  is  a  disputed  and 
doubtful  question  of  fact  whether  the  unbiased  opinion  of 
the  Indians  is  opposed  to  the  law  or  not 

But  Mr.  Thompson  agreed  to  take  the  sense  of  the  In- 
dians, and  to  that  end  he  assented  that  an  agent  should  be 
appointed  Did  this  bind  him  to  stand  or  fell  by  th^  agenfs 
report?  If  he  had  an  absolute  right  under  the  law  to  be 
pidd,  I  cannot  say  that  I  think  he  forfeited  that  right  by  an 
abortive  attempt  to  comply  with  a  condition  which  the  law 
did  not  impose  on  him.  He  made  a  voluntary  effort  to 
strengthen  himself  with  the  Treasury  Department  by  doing 
what  he  could  not  legally  have  been  required  to  do.  This 
does  not  prevent  him  from  falling  back  on  the  naked  law. 
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and  standing  there  in  defence  of  the  rights  which  it  gives 
him. 

These,  I  presume,  are  all  the  facts  and  circumstances  to 
which  you  refer  as  having  transpired  since  the  passage  of 
the  act.  There  is  but  one  point  more  to  be  noticed.  That 
is  raised  by  your  inquiry,  "whether  the  provision  authori- 
zing the  payment  to  Mr.  Thompson  i^  rendered  nugatory 
by  the  subsequent  provision  requiring  that  amount  to  be 
deducted  from  future  payments  to  the  Menomonee  Indians  ?" 

Congress  has  no  authority  to  abrogate  a  treaty  made  by 
the  Executive,  any  more  than  the  Executive  has  to  abrogate 
a  law  passed  by  Congress.  But  it  is  not  to  be  presumed 
that  such  was  the  intent  of  the  act  under  consideration. 
Congress  took  the  responsibility  of  paying  a  debt  due  from 
the  Indians  to  Mr.  Thompson,  out  of  the  United  States 
treasury.  Their  power  to  do  this  cannot  be  denied;  and 
Mr.  Thompson  has  no  interest  in  any  other  part  of  the  law. 
The  other  provision  for  deducting  the  amount  from  the  fu- 
ture annuities  to  become  due  under  the  treaty  was  inserted, 
no  doubt,  upon  satisfactory  evidence  that  the  Indians  were 
agreed  to  it  We  cannot  act  now  upon  the  assumption  that 
they  will  resist  the  deduction  when  the  proper  time  comes 
for  making  it  But  if  we  knew  that  such  would  certainly 
be  the  fact,  Mr.  Thompson's  rights  could  not  be  affected  by 
it  Congress  has  chosen  to  say  that  he  shall  be  paid  at  all 
events,  and  has  taken  upon  the  Government  all  the  risk  (if 
there  be  any)  of  getting  a  deduction  from  the  Indians.  The 
United  States  have  bound  themselves  by  treaty  with  the 
Menomonees  to  pay  them  certain  sums  of  money.  At  the 
stipulated  time  we  must  meet  this  responsibility,  either  by 
payment? of  the  money  to  the  Indians,  or  else  by  proof  that 
it  is  already  paid,  with  their  consent,  to  an  individual  who 
was  their  just  creditor.  The  act  of  Congress  ordering  the 
deduction  from  the  Indians  will  not  conclude  them  on  the 
question  of  fact,  whether  they  did  assent  or  not  But  that 
is  no  reason  why  Mr.  Thompson,  who  has  the  act  of  Con- 
gress in  his  favor,  should  not  receive  what  it  gives  him. 

Kot  seeing  any  reason  for  resisting  the  will  of  Congress, 
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as  expressed  in  this  law,  I  can  only  conclude  by  advising 
your  literal  obedience  to  its  provisions.  That  course  is  al* 
ways  the  safest 

I  am,  most  respectfully,  yours,  ftc, 

J.  8.  BLAQK 
Hon.  Howell  Cobb, 

Secretary  of  the  Treasury. 


DIPLOMATIC  PRIVILEGES. 

1.  If  a  Blaye,  employed  by  the  repreeentatiye  of  a   foreign  govenuneiLt 

withoat  the  owner's  authority,  be  reclaimed  by  the  owner  with  or  with- 
oat  legal  process,  the  reclamation  is  not  a  breach  of  diplomatic  privi- 
lege. 

2.  For  injuries  done  by  private  persons  to  the  representatives  of  foreign 

governments,  the  Government  of  the  United  Statee  affords  redress  throngb 
its  judicial  tribunals. 
Z.  The  Executive  Department  has  no  power  to  redress  snoh  injuries. 

Attokney  General's  Office, 

March  80, 1867. 

Sir:  I  have  had  the  honor  to  receive  your  letter  enclos* 
ing  two  notes  from  the  Austrian  Minister,  in  which  he 
complains  that  his  rights  have  been  invaded  by  the  arrest 
of  his  servant  on  the  4th  instant  I  have  read  those  notes, 
together  with  the  communications  of  the  District  Attorney 
to  your  department,  and  without  delay  I  give  you,  as  you 
request,  my  opinion  on  the  legal  questions  involved. 

The  case,  simply  and  plainly  stated,  is  this:  The  Cheva- 
lier Hiilseman  took  into  his  house,  and  kept  in  his  service 
for  some  months,  a  negro  woman  who  was  the  slave  of  a 
gentleman  residing  at  Port  Tobacco,  in  Maryland.  On 
the  4th  of  this  month  she  was  seen  on  the  street,  arrested, 
and  restored  to  her  master,  by  two  of  his  friends.  Was 
this  such  a  breach  of  the  Minister's  privileges  that  the 
President  is  authorized  to  interfere  for  his  redress  ?  If  yes, 
what  specific  redress  ought  to  be  afforded? 

The  minister  of  a  foreign  government  residing  here  has 
no  power  or  authority,  by  the  law  of  nations,  to  make  con- 
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tracts  of  any  kind  with  persons  who  are  under  a  legal 
disability  to  perform  them.  He  has  no  privilege  which 
enables  him  to  retain  in  his  employment  the  wife,  child, 
apprentice,  or  slave  of  a  citizen  without  his  consent  K 
he  does  so,  the  injured  husband,  parent,  or  master  is  not 
disarmed  of  the  right  of  recaption  by  the  mere  fact  that 
the  wrong-doer  is  the  representative  of  a  foreign  prince. 

This  rule  is  very  clearly  defined  and  fully  established  by 
writers  of  unquestioned  authority.  That  it  is  just,  neces- 
sary, and  consistent  with  reason,  is  shown  by  a  bare  sug- 
gestion of  the  difficulties  to  which  any  other  would  lead. 
If  a  minister  may  take  whom  he  pleases  into  his  service, 
and  keep  them,  without  regard  to  the  rights  which  others 
have  acquired  to  their  custody,  then  he  may  make  his 
house  the  place  of  reftige  for  any  discontented  wife,  rebel- 
lious child,  or  fugitive  slave,  in  the  country  to  which  he  is 
accredited.  By  parity  of  reasoning  he  could  hire  the 
soldiers  of  a  garrison,  or  take  the  sailors  from  a  ship  into 
his  service,  and  shelter  them  under  his  privileges  from  the 
pursuit  of  their  officers.  Nor  is  it  easy  to  see  why,  on  the 
same  principle,  he  may  not  protect  a  felon  from  the  punish- 
ment due  to  his  crimes.  If  this  were  the  law  of  nations, 
there  is  no  government  in  the  world  that  would  not  be 
compelled,  in  self-defence,  to  refuse  all  other  governments 
permission  to  be  represented  by  ministers  residing  within 
its  territory. 

The  woman  whose  arrest  the  Austrian  Minister  com* 
plains  of  was  a  slave.  His  note  does  not  deny  this,  and  the 
report  of  the  District  Attorney  proves  it  Any  contract, 
therefore,  which  the  Chevalier  Hulseman  may  have  made 
with  her  was  absolutely  null  and  void;  nor  could  he,  by 
any  conceivable  means  whatever,  gain  a  legal  right  to  her 
services,  unless  by  the  consent  of  her  master;  and  it  is  not 
alleged  that  he  had  such  consent  In  fact  and  in  truth  she 
was  not  his  servant,  but  the  servant  of  another  person. 
The  restoration  of  the  woman  to  her  owner  was  not, 
therefore,  an  aggression  upon  the  right  of  the  Austrian 
Minister,  since  he  had  no  right,  title,  or  claim  to  hor;  but 
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it  was  the  reinstatement  of  Mr.  Thornton  m  a  right  which 
was  nndeniahle. 

The  Minister's  note  of  the  19th  lays  some  stress  on  the 
£Eict  that  the  men  who  arrested  the  woman  had  no  warrant 
against  her.  This  does  not  alter  the  case.  By  the  law  of 
this  District,  a  slave  escaped  from  his  master  may  he  taken 
up  without  process,  if  it  be  done,  as  it  seems  to  have  been 
done  here,  b(ma  fdty  and  with  the  honest  purpose  of  send- 
ing him.  to  his  master. 

It  is  not  to  be  doubted  that  the  Chevalier  Hiilseman  was 
misled  by  fidse  representations  into  the  belief  that  the 
woman  in  question  was  free.  If  he  had  known  her  real 
sUdus  he  would  not  have  kept  her  withont  the  consent  of 
her  master.  It  cannot  fairly  be  presumed  that  he  would 
have  accepted  her  services  if  he  had  been  conscious  that 
they  were  due  by  the  law  of  the  land  to  another.  But  his 
mere  belief  that  he  had  a  right  to  contract  with  her  did  not 
give  him  that  right,  nor  is  her  master's  title  in  the  least 
weakened  by  the  purity  of  the  Minister's  intentions. 

This  reasoning  brings  me  to  the  conclusion  that  no  in- 
jury has  been  committed  against  the  Chevalier  Hiilseman 
which  gives  him  a  just  cause  of  complaint,  and  that  the 
only  sufferer  by  the  whole  transaction  is  the  gentleman 
whose  servant  was  illegally  kept  from  him.  But  if  this 
proposition  were  doubtful— if  the  arrest  of  the  woman  had 
been,  as  the  note  of  the  Minister  calls  it,  a  lawless  proceed- 
ing— his  obvious  remedy  would  have  been  an  appeal  to  tlie 
judicial  authorities  of  the  District  The  extra-territorial 
privileges  of  a  minister  consist  in  an  exemption  from 
laws  to  which  the  other  inhabitants  of  the  country  are 
subject  It  is  the  duty  of  this  Oovemment  to  guard  these 
immunities  by  interposing  its  powers  between  the  minis- 
ter and  any  of  its  own  functionaries  who  attempt  to  vio- 
late them.  But  lawless  proceedings  can  be  prevented  only 
by  exemplary  punishments,  and  for  this  purpose  we  have 
no  machinery  except  the  courts,  irhich  are  open  to  all. 
When  «a  wrong  has  been  done  to  a  minister,  the  Depart- 
ment of  State  mi^htwell  be  expected  to  aid  and  assist  him 
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in  procuring  redress,  and  to  take  a  deep  interest  in  seeing 
that  he  gets  it;  but  it  can  come  only  through  the  judiciary. 
If  an  injury  be  committed  against  the  President  himself,  he 
has  this  remedy  and  no  other*  Happily,  no  other  can  be 
needed,  either  for  a  minister  or  anybody  else,  in  a  country 
where  justice  is  administered  as  it  is  here,  without  sale, 
denial,  or  delay. 
In  conclusion,  I  am  clearly  of  opinion — 

1.  That  the  woman  named  in  the  note  of  the  Aostriaa 
Minister  was  not  his  servant; 

2.  That  she  was  the  servant  of  Mr.  Thornton; 

8.  That  Mr.  Thomton^s  right  to  reclaim  and  retake  his 
servant  was  in  full  force  on  the  4th  of  March  instant; 

4.  That  the  right  of  recaption  was  legally  exercised; 

5.  That  the  exercise  of  that  right  was  not  accompanied 
by  any  acts  which  amounted  to  an  invasion  of  the  Minis- 
ter's privileges; 

6.  That  the  President  is  not  bound  by  any  rule  of  inter- 
national law  to  furnish  redress  in  a  case  lUce  this,  where 
no  grievance  has  been  suffered;  and, 

7.  That  if  the  arrest  of  the  woman  had  been  unlawful 
and  injurious  to  the  Chevalier  Hiilseman,  he  could  not  get, 
and  would  not  need,  any  other  redress  than  what  the 
courts  would  promptly  afford  him* 

Very  respectfully, 

J,  B.  BLACK. 
Hon«  Lewis  Cass, 

Secretary  of  State. 


CLAIM  OF  GABMICE  AND  BAMSS7. 

1.  Where  the  claim  of  a  mail  contractor  is  referred  by  an  act  of  Congreas 

to  the  Comptroller  of  the  Treasury  for  an  adjustment  of  the  damages 
which  he  alleges  have  been  occasioned  by  the  abrogation  of  the  con- 
tract, the  Postmaster  General  has  a  right  to  be  heard  before  the  Comp- 
troller in  vindication  of  the  acts  of  his  department. 

2.  Having  such  right  to  be  heard,  the  Postmaster  General  may  take  the  ad- 

vice of  the  Attorney  General  upon  any  question  of  law  involved  in  the 
case. 
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3.  A  contract  wi^  the  Poetmastor  General  for  carrying  the  mail  to  a  foreign 

coantry,  which  by  its  terms  lb  to  commence  when  it  is  ratified  by  Con- 
gress,  and  to  be  void  in  case  snch  ratification  is  withheld,  does  not  bind 
either  party  nntil  the  ratification  stipulated  for  is  given. 

4.  In  such  a  case,  if  Congress  does  not  ratify  the  contract,  the  contractor  baa 

no  right  to  ^arry  the  mail,  and  the  Postmaster  General  has  no  lawful 
authority  to  permit  letters  or  packages  to  be  transported  by  him 
from  one  post  office  to  another. 

5.  Snch  a  contract  does  not  bind  tbe  Postmaster  General  who  makes  it,  or 

his  successor,  to  recommend  the  ratification  of  the  contract  to  Congress. 

6.  If  the  Postmaster  General  be  of  opinion  that  such  a  contract  is  un- 

wise and  impolitic,  it  is  his  duty  to  denounce  it  as  such  in  his  report. 

7.  Neither  the  expression  of  an  opinion  in  favor  of  such  contract  by  the 

Postmaster  General,  nor  his  order  to  the  postmasters  not  to  deliver  mail 
matter  to  the  contractor,  can  be  regarded  as  a  bargain,  rescission,  or  rio- 
lation  of  the  contract. 

8.  If  the  act  of  Congress  requires  the  Comptroller  to  adjust  the  damages  due 

on  account  of  the  abrogation  of  the  contract,  those  words  do  not  require 
him  to  regard  the  contract  as  having  been  abrogated  or  violated,  when 
in  point  of  fact  it  was  faithfully  kept,  and  all  its  conditions  performed 
by  the  Post  Office  Department. 

9.  Such  a  law  authorizes  the  Comptroller  to  award  damages  ezclusively  for 

the  abrogation  of  the  contract,  and  if  it  never  was  abrogated,  no  dama- 
ges at  all  can  be  allowed. 

*  Atiobnet  Oeitoral's  Office, 

April  7, 1867. 

SiE :  ToTir  letter  relative  to  the  claim  of  Edward  H.  Car- 
mick  and  Albert  C.  Ramsey,  for  damages  imder  the  act  of 
Congress  passed  18th  August,  1856,  (11  Stat,  at  Large,  95,) 
and  asking  my  opinion  on  certain  questions  therein  pro- 
pounded, has  been  duly  received,  and  I  have  considered  the 
case. 

The  claimants'  counsel  have  handed  me  a  written  argu- 
ment, in  which  I  am^urged  not  to  answer  your  questions, 
on  the  ground  that  your  department  has  no  concern  with 
the  matter.  If  this  were  true  in  point  of  fact,  I  might  law- 
fully send  back  your  communication  without  a  reply.  But 
what  right  have  I  to  believe  it?  I  am  sure  you  iiave  busi- 
ness enough  on  your  hands  to  give  you  abundant  employ- 
ment, without  volunteering  to  take  charge  of  a  claim 
whose  adjustment  lies  outside  of  your  sphere.  I  am  bound 
to  presume  (and  I  do  presume)  that  it  does  concern  the 
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business  of  your  department  to  know  what  the  law  is  on 
the  points  yon  have  presented.  / 

I  would  not  have  referred  in  this  letter  to  the  argument 
I  have  mentioned,  except  for  the  reason  that  it  gives  me  an 
opportunity  of  stating  the  rule  by  which  I  shall  always  be 
governed,  namely,  never  to  decline  answering  a  question 
put  by  the  head  of  a  department,  at  the  instance  of  a  pri- 
vate party  who  desires  me  to  be  silent  Besides,  it  is  obvi- 
ous to  me  that  your  department  is  concerned  with  the 
business  to  which  your  interrogatories  refer.  The  claim 
mentioned  in  your  letter  arises  out  of  a  contract  for  carry- 
ing the  mails.  If  it  be  unjust,  the  rights  of  the  Govern- 
ment must  be  protected  by  somebody.  It  cannot  be  pre- 
tended that  the  Comptroller  is  to  decide  upon  an  ex  parte 
hearing;  and  who  should  produce  the  evidence  and  make 
the  defence  if  not  the  Postmaster  General?  It  was  upon 
this  view  that  the  Comptroller  gave  you  notice  of  his  in- 
tention to  proceed  with  the  investigation.  What  defence 
you  shall  make,  or  whether  you  shall  make  any,  depends 
on  the  construction  of  the  law  you  inquire  about 

It  seems  that  Messrs.  Cannick  and  Bamsey,  on  the  15th 
of  February,  1853,  made  a  contract  with  the  Postmaster 
General  for  carrying  the  mail  from  Vera  Cruz  to  San  Fran- 
ciseOy  by  way  of  Acapulco,  at  the  sum  of  $424,000  per 
annum,  for  four  years,  "  commencing  ./rom  the  time  that  Gnv- 
grese  shall  ratify  this  cantraeL**  The  contract  further  stipu- 
lates that  it  is  ^^to  have,  no  force  or  validity  until  it  shall 
have  received  the  sanction  of  Congress,  by  the  passage  ol 
an  appropriation  to  carry  it  into  effect"  Congress  haa 
never,  down  to  the  present  time,  made  any  such  appropria. 
lion.  It  does  not  appear  that  the  contractors  carried  the 
mails  under  this  contract  or  incurred  any  expense  in  pre* 
paring  to  do  so.  But  it  is  not  material  whether  they  did 
or  not,  sin^e  they  were  distinctly  warned  that  the  Govern* 
ment  would  not  be  liable  until  the  sanction  of  Congresi 
should  be  given,  and  they  themselves  admitted  that  they  sc 
understood  their  rights  and  obligations.  Your  immediate 
predecessor,  Mr.  Campbell,  did  not  approve  of  the  contract 
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He  00  stated  in  his  report  and  in  his  correspondence  with 
the  contractors;  bat  he  never  declared  that  he  had  any  in- 
tention not  to  cany  it  out,  if  Congress  would  ratify  it  by 
an  appropriation. 

Your  first  question  is,  whether  the  contract  was  valid  and 
binding.  I  answer  this  in  the  affirmative.  The  law  au- 
thorizes the  Postm^ter  Gkneral  to  make  contracts  for 
carrying  the  mails  from  one  part  of  the  United  States  to 
anotiier,  through  a  foreign  country.  The  prerequisites  of 
advertising,  &c.,  seem  to  have  been  observed,  and  I  see  no 
reason  for  declaring  this  contract  void.  But  it  is  binding 
in  all  its  parts.  The  contractors. must  take  it  with  all  its 
imperfections  oa  its  head,  and  subject  to  all  the  conditions 
expressed  in  it  One  of  its  terms  is,  that  until  Congress 
should  approve  it  the  contractors  could  not  be  called  on  for 
any  service,  nor  the  Government  be  required  to  make  any 
paymait  under  it.  This  part  of  the  contract  is  as  binding 
as  any  other,  and  neither  party  has  a  right  to  disregard  it. 
It  certainly  does  not  bind  the  Post  Office  Department  to 
regard  Carmick  and  Bamsey  as  having  a  right  to  carry  the 
mailB  from  Vera  Cruz  to  San  Erancisco,  by  the  Acapulco 
route,  and  to  be  paid  for  doing  so  by  the  United  States. 
My  reason  for  saying  this  is  not  because  the  contract  is 
void,  but  for  the  directly  opposite  reason — because  it  is 
valid,  and  because  it  is  expressly  agreed  that  no  such  effect 
shall  be  given  to  it  except  upon  the  occurrence  of  an  event 
which  never  happened. 

n.  Was  the  contract  abrogated  by  the  Postmaster  Gen- 
eral? Certainly  not  There  is  no  act  of  that  officer  which 
can  possiMy  be  so  construed.  He  did  not  bind  himself  and 
his  successors  to  recommend  tiie  ratification  of  the  contract 
by  Congress.  It  was  his  duty  to  express  his  honest  convic- 
tion in  his  report,  and  it  would  have  been  gross  misbeha- 
vior to  conceal  it  If  or  was  there  anything  inconsistent 
with  the  agreement  in  warning  the  other  parties  that  they 
must  proceed  on  their  own  responsibility,  or  in  the  instruo. 
tions  to  the  postmasters  at  IsTew  Orleans  and  Son  Francisco 
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to  let  them  have  no  mails  without  further  order  from  the 
department.  All  this  was  but  carrying  out  the  <5ontract, 
and  acting  upon  it,  according  to  the  stipulations  which  both 
parties  had  put  into  it  with  their  own  free  will.  The  Gov- 
ernment was  to  incur  no  responsibility,  and  to  be  holden 
for  no  expense;  the  contractors  were  to  exercise  no  rights 
as  such,  and  to  claim  no  payment  until  Congress  would 
make  an  appropriation. 

The  Postmaster  General  claimed  nothing  for  the  Gov- 
ernment beyond  what  he  bargained  for.  He  warned  the 
contractors  against  making  any  effort  to  bind  on  the  back 
of  the  Government  a  burden  which  it  was  expressly  agreed 
that  no  hand  except  that  of  Congress  should  presume  to 
fasten  there.  He  stood  upon  the  very  terms  of  the  con- 
tract, and  only  asked  of  the  other  parties  that  they  too 
would  observe  them  with  equal  good  faith.  He  did  not 
change  the  schedule  of  other  routes  in  connection,  nor  or- 
der the  postmasters  to  let  Carmick  and  Ramsey  have  the 
mails.  It  was  not  his  duty  to  do  so;  for  as  those  persons 
had  no  contra<5t  which  compelled  them  to  carry  a  mail,  it 
would  have  been  wrong  to  let  them  have  it  in  their  charge. 
TTpon  the  whole,  I  am  very  clear  in  the  opinion  that  the 
contract  in  question  never  was  abrogated,  annulled,  re- 
scinded, or  violated  by  the  Postmaster  General. 

ni.  But  on  the  18tii  of  August,  1856,  Congress  passed 
a  law  requiring  the  Comptroller  of  the  Treasury  to  adjust  ^ 
the  damages  to  Carmick  and  Ramsey,  on  account  of  the 
abrogation  of  this  same  contract,  and  award  them,  accord- 
ing to  law,  equity,  and  justice,  what  he  should  find  to  be 
due.  Does  this  compel  you  and  the  Comptroller  to  ignore 
the  truth  and  shut  your  eyes  upon  the  feet  that  the  con- 
tract never  was  abrogated  at  all? 

Undoubtedly  Congress  may  order  the  money  in  the 
treasury  to  be  paid  to  a  person  who  has  no  claim  upon  the 
Government,  as  well  as  to  a  just  creditor.  K  Congress 
had  chosen  to  say  that  Carmick  and  Ramsey  should  have  half 
a  million  of  dollars  as  a  gracious  gift,  the  Executive  could 
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not  refuse  to  pay  it,  no  matter  how  clear  the  proof  might  he 
that  the  law  was  unadvised  and  wrong.  A  recital  in  such 
a  law  that  the  sum  to  he  paid  was  intended  as  compensa- 
tion for  damages  which  never  accrued  would  not  take 
away  the  right  of  the  party  to  receive  what  was  given. 
The  legislative  will,  expressed  in  the  constitutional  form, 
is  enough,  without  more,  to  avouch  a  legislative  act  But 
here  is  a  law  which  does  not  give  to  the  claimants  any 
specified  sum  of  money.  The  amount  which  they  may 
lawfully  demand  is  to  he  ascertained  hy  the  Comptroller. 
To  enable  him  to  do  this,  a  standard  or  rule  is  furnished, 
and  upon  that  he  must  base  his  calculation.  He  shall 
allow  them  the  damages  due  to  them  on  account  of  the 
abrogation  of  the  contract  He  violates  his  duty  if  he 
allows  them  what  is  not  due  on  that  particular  account. 
In  other  words,  he  can  do  no  more  than  make  them  a  just 
compensation  for  the  injury  which  they  have  suffered  in 
direct  consequence  of  the  abrogation  of  their  contract  by 
ttie  Postmaster  Gteneral.  Now,  if  the  contract  was  never 
abrogated,  its  abrogation  never  occasioned  any  damage; 
and,  of  course,  it  follows  that  they  have  no  claim  under 
the  law.  This  view  of  the  subject  is  made  still  plainer  by 
reference  to  another  clause,  which  declares  that  the  Comp- 
troller shall  award  and  adjudge  to  the  claimants  the 
amount  found  due  according  to  laWy  equity^  arid  justice.  The 
obvious  meaning  of  this  is  to  give  the  claimants  what  they 
might  recover  if  the  "United  States  were  sueable  in  a  court 
where  justice  is  administered  according  to  the  rules  of  law 
and  equity.  In  court  they  would  have  no  case,  for  no 
judicial  tribunal  would  give  a  party  damages  for  a  wrong 
that  was  never  inflicted. 

The  duty  of  th^  Comptroller  is  very  plain.  He  cannot 
know  what  damages  are  due  on  account  of  the  abrogation 
of  the  contract  without  inquiring  when,  how,  and  in  what 
manner,  and  to  what  extent,  it  was  abrogated.  If  this 
inquiry  shall  lead  him  to  the  conclusion  that  the  contract 
never  was  abrogated  at  all,  he  will  have  reached  the  limits 
of  his  power,  for  he  is  not  authorized  to  award  them  com- 
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pensation  for  a  loss  they  may  have  suffered  in  any  other 
way. 

I  have  the  hoBor  to  be,  very  respectfolly, 

J.  8.  BLACK 
Hod.  a.  V.  Buoww, 

PasimaaUr  QeneraL 


NATIONAL  ARMORIES. 

An  appropriation  of  $200,000  for  providing  arms  and  eqnipmentB  for  the 
whole  body  of  the  militia,  either  by  purchase  or  manofactnre,  anthorizes 
the  use  of  Uie  money  in  the  manufacture  of  arms  at  the  national  armories. 

AtTORNET  GbNBBAL'B  OVFlOEj 

April  14,  1857. 

Sir  :  You  cannot  transfer  an  appropriation  for  one  branch 
•of  expenditore,  in  your  department,  to  another,  except  in 
certain  cases,  which  it  is  not  necessary  to  discuss  here. 
(See  2  Stat  at  Large,  535.)  But  there  is  no  necessity  for 
making  any  such  transfer  in  order  to  prevent  the  armories 
from  being  stopped  by  the  accidental  omission  of  the  usual 
appropriation  for  the  manu&cture  of  arms.  There  is  an 
appropriation  of  $200,000  "for  providing  arms  and  equip* 
ments  for  the  whole  body  of  the  militia,  eiiher  iy  purchase 
or  manufojotwre^  by  or  on  account  of  the  United  States.  (2 
Stat  at  Large,  490.)  This  sum  of  $200,000  may  certainly 
be  used  in  the  manufacture  of  arms,  at  the  national  armo* 
ries,  until  it  be  exhausted. 

The  distribution  of  the  arms  after  their  manufacture  is 
an  administrative  question  which  you  are  to  determine.  I 
presume  you  will  consider  my  reply  to  your  inquiry  full 
and  satisfisM^tory,  when  I  say  that  your  power  to  expend 
the  $200,000  in  the  manufacture  of  arms  at  the  armories  is 
free  from  doubt 

Most  respectfolly,  yours,  &c., 

J.  S.  BLACK 

Hon.  John  B.  Floyd, 

Secretary  of  War. 
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SECRETARY  TO  SIGN  PATENTa 

The  President  may  appoint  a  private  secretary,  at  a  salary  of  $2,500,  a 
secretary  to  sign  patents,  at  a  salary  of  $1,500,  and  designate  a  clerk  iu 
the  Land  Office  to  assist  the  latter  officer. 

Attobnby  Osnsbal's  Office, 
April  14,  1857- 

Sir:  In  1836  the  President  was  authorized  to  appoint  a 
Secretary  to  sign  his  name  to  land  patents,  at  a  salary  of 
fifteen  hundred  dollars.  (5  Stat  at  Large,  111.)  General 
Jackson  appointed  his  private  Secretary.  In  1848  it  was 
provided  that, if  the  number  of  patents  should  be  too  great 
to  be  signed  by  the'secretary  appointed  under  the  act  of  1836, 
the  President  might  appoint  an  assistant  so  long  as  it  was 
necessary  to  bring  up  the  arrears.  (9  Stat  at  Large,  20&.) 
To  this  assistant  no  salary  was  given  by  law;  and  when  it 
became  necessary  to  make  the  appointment,  the  President 
did  so  by  designating  a  clerk  in  the  Land  Office,  who  per- 
formed the  duty,  and  was  paid  his  salary  as  such  clerk. 
In  1867  the  office  of  private  secretary  was  established  by 
law,  with  a  salary  of  twenty-five  hundred  dollars.  (11 
Stat  at  Large,  228.)  The  office  of  secretary  to  sign  patents 
remains  as  it  was  by  the  act  of  1886,  and  the  power  of  the 
President  to  give  him  an  assistant,  in  the  contingency  of 
his  not  being  able  to  get  through  the  work  himself,  re- 
mains unchanged. 

The  sum  of  the  case,  then,  is  this:  The  President  may 
appoint  a  private  secretary,  at  a  salary  of  $2,500,  under  the 
act  of  1867,  a  secretary  to  sign  patents  at  $1,600,  under  the 
act  of  1836,  and  designate  an  assistant  to  the  latter  officer, 
under  the  act  of  1848.  The  offices  of  private  secretary  and 
secretary  to  sign  patents  are  both  filled — ^the  latter  by  Mr. 
Jones,  who  previously  was  a  clerk  in  the  Land  Office. 
The  clerkship  formerly  held  by  him  is  vacant,  and  the  Sec- 
retary of  the  Interior  may  fill  it  if  he  thinks  proper,  and 
asagiv  him  such  duties  as  the  interests  of  the  department 
demand.    If  it  should  happen  hereafter  that  the  secretary 
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to  sign  patents  cannot  perform  the  duties  of  his  office,  the 
President  may  designate  either  the  clerk  to  be  appointed 
in  Mr.  Jones's  place,  or  some  other  clerk  in  the  land  office, 
to  aid  him.  But  that  contingency  is  not  likely  to  occur, 
and  the  propriety  of  filling  Mr.  Jones's  place  may  well 
be  left  to  the  discretion  of  the  Interior  Department 
I  am,  respectfully,  yours,  &c., 

J.  S.  BLACK. 
To  the  President, 


EXECUTIVE  CONTBACra 

1.  By  the  act  of  May  1, 1820,  the  power  of  the  Ezecntiye  J)epartmentB  is  so 

limited  that  they  can  bind*the  Government  by  contract  only  in  two 
cases :  where  the  contract  is  expressly  anthonzed  by  law,  and  where 
there  is  an  appropriation  already  made  large  enough  to  fulfil  it. 

2.  In  the  first  place  there  is  an  express  power  to  contract  for  the  work ;  in 

the  second,  there  is  an  implied  power  to  contract  for  so  mnoh  work  as  the 
appropriation  wiU  pay  for. 
B.  If,  therefore,  Congress  appropriates  a  certain  smn  to  be  expended  by  tha 
Secretary  of  War  for  the  improvement  of  a  river,  the  Secretary  exceeds 
his  power  when  he  makes  a  contract  for  more  work  than  the  appropria- 
tion wiU  pay. 

4.  In  sQch  case,  after  the  appFopriation  is  exhausted,  the  contract  is  at  an 

end. 

5.  If  another  appropriation  is  made^  there  most  be  a  new  contract  for  its 

expenditure. 

Attorney  General's  Office, 

April  16, 1857. 

Sir:  The  act  of  May  1,  1820,  (8  Stat,  at  Large,  568,) 
forbids  the  head  of  a  department  to  make  any  contract, 
"except  under  a  law  authorizing  the  same,  or  under  an 
appropriation  adequate  to  its  fulfilment/'  There  are  some 
exceptions  made  by  the  act,  but  not  being  material  here,  I 
need  not  notice  them. 

The  meaning  of  the  provision  is  very  plain.  It  declares 
that  the  department  shall  have  power  to  bind  the  Govern- 
ment by  contract  only  in  two  cases:  (1,)  where  the  contract 
is  expressly  authorized  by  a  law;  and,  (2,)  where  there  is 
an  appropriation  already  made  large  enough  to  fulfil  it.   In 
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the  first  case  there  is  an  ezpresB  power  to  eontract  for  the 
work;  in  the  second  there  is  an  implied  power  to  contract 
for  so  much  work  as  the  appropriation  will  pay  for.  For 
instance:  K  Congress  empowers  the  Secretary  of  War  to 
contract  for  cleaning  dut  the  obstructions  from  a  certain 
river,  the  Secretary  may  make  a  contract  at  once  for  the 
whole  work;  and  even  though  no  appropriation  has  yet 
been  made  to  meet  it,  the  faith  of  the  Goyemment  will  be 
pledged  to  make  it  good.  But  if  Congress  has  merely  ap» 
propriated  a  certain  sum  to  be  expended  by  th.^  SQcretary 
of  War  for  th^  ii^provement  of  a  river,  he  exceeds  his  au- 
thority when  he  contracts  for  more  work  than  wfe*t  t^e 
appropriation  will  pay. 

This  statute  ought  to  be  so  construed  as  to  carry  out  its 
wise  and  beneficial  object  I  incline,  therefore,  to  think 
that  a  contract  madp  in  violation  of  it  is  utterly  void,  and 
without  more  validity  than  a  piece  of  blank  paper.  Cer- 
tainly, if  it  be  made  without  a  law  and  without  any  appror 
priation,  the  contractor  can  take  nothing  by  it  If  it  be 
made  under  an  aj^ropriation  merely,  he  can  claim  from 
the  Government  no  more  than  the  sum  appropriated.  In 
the  case  now  submitted  to  me  there  was  an  appropria- 
tion made  on  the  30th  of  August,  1862,  (10  Stat  at  Large, 
57,)  of  one  himdred  thousand  dollars,  simply  "for  the  im- 
provement of  the  Rock  Eiver  Eapida  and  the  Des  Moines 
Rapids,  in  the  Mississippi  river,  at  the  Lower  Chain  and 
English  Chain;'-  and  this  sum  it  was  declared  should  "be 
expended  under  the  superintendence  of  the  Secretary  of 
War."  This  was  a  mere  appropriation  of  $100,000  for  the 
improvement  of  the  rapids.  It  authoriised  no  contract  to 
be  made  which  would  require  a  larger  sum  than  $100,000 
to  meet  it  Nevertheless,  an  agent  of  the  United  States, 
acting  under  the  direction  of  the  Secretary  of  War,  did,  on 
the  26th  of  May,  1855,  make  a  contract  with  John  D. 
Hagn,  of  Indiana,  to  make  and  clear  out  a  channel  in  the 
river,  of  certain  width  and  depth,  the  work  to  be  estimated 
and  paid  for  by  the  cubic  yard. 

I  am  of  opinion  th^t  it  cannot  be  construed  as  a  con* 
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tract  for  more  work  than  what  the  money  then  appropria- 
ted would  pay  for.  It  is  not  clear  that  the  agent  of  the  Gov- 
ernment intended  it  for  more.  If  no  ftirther  appropriation 
had  been  made,  it  is  very  certain  that  the  contractor  would 
not  have  felt  bound  to  kave  finished  the  work  for  nothing. 
The  fact  that  a  subsequent  appropriation  was  made  does 
not  change  the  contract.  The  consequence  is,  that  a  new 
contract  for  the  work  to  be  done  under  the  last  appropria- 
tion must  be  made. 

I  am,  most  respectfully,  yours,  &c., 

J.  S.  BLACK 
Hon.  John  B.  Floyd, 

Secretary  of  War. 


CASE  OF  DE.  SIMONS. 

An  assistant  snrgeon  in  the  anny  was  dismissed  by  the  sentence  of  a  court- 
martial.  He  was  snbseqaently  nominated  as  assistant  snrgeon,  and  con- 
firmed by  the  Senate,  with  a  recommendation  that  he  shonld  take  rank 
according  to  the  date  of  his  original  commission.  This  rank  wonld  entitle 
him,  according  to  the  nsnal  rules  of  promotion,  to  be  appointed  a  fall  snr- 
.  geon.  But  while  he  was  out  of  the  army  all  the  places  of  full  snrgeon 
had  been  filled  by  the  promotion  of  his  juniors.  Sdd,  that  the  promo- 
tion of  the  juniors  was  legal,  and  that  the  only  benefit  which  the  officer 
in  question  could  derive  from  his  rank  was  the  right  to  be  appointed  a 
fall  surgeon  upon  the  happening  of  the  next  vacancy. 

Attornbt  General's  Office, 

April  22,  1857. 
Sm:  It  appears  from  the  statement  sent  me  by  you,  and 
the  papers  accompanying  it,  that  Dr.  Simons  was  an  as- 
sistant surgeon  in  the  army,  under  a  commission  which 
gave  him  rank  from  July  11, 1839.  In^February,  1856,  ho 
was  dismissed  from  the  service.  In  October,  1856,  he  was 
again  appointed  assistant  surgeon,  to  rank  as  such  from  the 
8d  day  of  that  month.  On  the  25th  of  October  he  accepted 
the  appointment. 

.   On  the  16th  of  August,  1856,  while  Dr.  Simons  was  out 
of  the  service,  an  act  of  Congress  was  passed  providing 
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for  the  increase  of  the  medical  department  of  the  army 
by  the  appointment  of  four  additional  surgeons  and  eight 
assistant  surgeons,  (11  Stat  at  Larg^,  51.)  The  four  new 
places  of  surgeon,  created  hy  this  act,  were  filled  by  ap- 
pointments of  four  persons  who  had  previously  been  assist- 
ant surgeons.  Of  these  four,  two  had  been  the  seniors 
and  two  (Messrs.  Madison  and  Barnes)  the  juniors  of  Dr. 
Simons,  before  his  dismissaL  Their  nominations  were  all 
confirmed  by  the  Senate.  When  Dr.  Simons*s  nomination 
came  to  be  acted  upon,  the  Senate,  deeming  his  sentence 
unjust,  not  only  advised  and  consented  to  his  appointment 
as  assistant  surgeon,  but  added  a  recommendation  that  the 
President  should  give  him  the  rank  which  he  had  lost  by 
being  dismissed.  Their  intention  manifestly  was,  that  he 
should  have  the  same  place  in  the  corps  that  he  would  have 
occupied  if  he  had  remained  in  the  service.  This  desire 
of  the  Senate  can  be  carried  out  only  by  giving  him  a  com- 
mission as  full  surgeon,  for  in  the  regular  course  of  promo- 
tion he  would  have  been  a  surgeon  now.  But  that  place 
cannot  be  given  him,  because  he  was  nominated  and  con- 
firmed  as  assistant  surgeon,  which  does  not  authorize  him 
to  be  commissioned  as  surgeon.  There  is  another  object 
tion  to  this:  All  the  places  of  full  surgeon  in  the  army  are 
filled— or,  at  least,  persons  have  been  nominated  to  all  of 
them — ^and  the  Senate  has  advised  and  consented  to  those 
nominations.  If  you  do  what  the  Senate  requested,  you 
must  withhold  from  Dr.  Barnes  the  office  to  which  he  was 
nominated  and  confirmed,  and  give  it  to  Dr.  Simons,  who 
was  not  nominated  or  confirmed  for  that  oflSce,  but  for  a 
diflFerent  office,  lower  in  grade.  I  cannot  think  that  the 
places  of  surgeon  created  by  the  act  of  1866  were  illegally 
filled  by  the  appointments  of  Drs.  Madison  and  Barnes, 
though  their  commissions  do  bear  date  subsequent  to  the 
first  commission  of  Dr.  Simons.  If  the  last-named  gentle- 
man had  remained  in  the  service,  he  would  have  been,  by 
the  usual  rule,  entitled  to  promotion  in  preference  to  the 
others.  But  he  was  out — driven  out,  it  may  be,  most* 
unjustly.    Being  out,  he  was  neither  senior  nor  junior  to 
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any  one  who  was  in.  His  name  had  no  place  at  all  on  the 
rolL  The  President  could  as  well  pass  him  by  in  making 
promotions  as  if  he  had  never  been  in  the  corps. 

I  do  not  doubt  that  the  President,  when  he  thinks  an 
officer  has  been  dismissed  from  the  service  by  an  unjust 
sentence,  may  right  the  wrong  by  a  new  commission  rela- 
ting back  to  the  time  of  his  first  appointment,  so  that  he 
Will  lose  no  chances  of  subsequent  promotion.  The  law 
was  so  held  by  Mr*  Legare^  in  Surgeon  Du  Barry^s  case; 
BXkd  there  ate  numerous  precedents  to  the  same  efiPe<^t  on 
the  records  of  your  department  If  the  President,  before 
tibe  appointment  of  Messrs.  Madison  &nd  Barnes  as  6ur« 
geons,  hod  thus  restored  Dr.  Simons  to  his  old  rank,  he 
would  have  been  entitled  to  that  office,  and  one  of  them 
would  have  been  excluded.  Upon  the  same  principle,  the 
Pfesidenl  might  have  given  Dr.  Simons  a  commission  ad 
surgeon,  excluding  those  who  had  been  his  juniors  under 
the  commission  of  183d,  without  affi)rding  them  any  cause 
of  complaint  But  neither  of  these  things  was  done.  Dr. 
Simons  was  simply  nominated  for  asdstant  surgeon  from 
8d  October,  1856.  That  was  the  only  rank  he  had  in  the 
eervice  then,  or  at  any  time  since,  and  there  is  nothing  in 
that  to  make  the  promotion  of  Messrs.  Madison  and 
Barnes  illegal. 

It  seems  to  he  doubted  by  some  of  the  officers  whether 
the  appointment  of  Dr.  Simons  ought  to  be  considered  a 
promotion,  or  h  case  of  original  appointment.  I  cannot 
«ee  how  that  makes  any  diflference.  Either  way,  it  can  be 
nothing  more  than  an  appointment  as  assistant  surgeon, 
with  rank  from  October  8, 1866. 

In  brief,  my  opinion  is,  that  Dr.  Simons  cannot,  under 
present  circumstances,  be  legally  commissioned  as  surgeon ; 
and  that  both  Dr.  Madison  and  Dr.  Barnes  may  legally  be 
commissioned  to  the  places  for  which  they  have  been  nom- 
inated and  confirmed. 

But  if  the  President  should  think  it  right  to  review  the 

•  decision  of  the  bouit-martial  whose  sentence  dismissed  Dr. 

Simons,  and  i^  upon  such  review,  he  should  be  of  opinion 
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that  a  wrong  was  done  whkh  it  is  his  duty  to  correct,  h« 
can  do  so  without  interfering  with  the  promotion  given 
to  Messrs.  Madison  and  Barnes.  He  can  oomtniasion  them 
as  surgeons,  and  he  can  also  commission  Dr.  Simons  as 
assistant  surgeon,  and  in  the  commission  he  can  give  him 
rank  front  11th  July,  1839,  agreeably  to  the  wish  of  the 
Senate.  This  will  entitle  him  to  be  appointed  surgeon 
upon  the  first  vacancy  that  may  occur  hereafter. 
I  am,  most  respectfully,  yours,  &c.| 

J.  S.  BLACK 
Hon.  John  B.  Floyd, 

Secretary  of  Wan 


TERRITORIAL  OFFICERS. 

« 

The  judges,  diBtrict  attorneys,  and  marshals  of  the  Territories  are  not  re- 
quired by  law  to  have  their  residence  at  any  particnlar  place  in  the  Ter- 
ritories. 

AwoRmBY  Gekbral's  Offiob, 

Jfay2,1857. 

Sir:  There  is  no  act  of  Congress,  nor  other  law  of  the 
United  States,  whicli  requires  the  marshal  of  imy  district 
or  Territory  to  reside  at  the  places  where  the  courts  are 
held.  The  marshals  are  as  free  as  the  judges  and  attor- 
neys to  live  where  they  please.  The  act  <rf  1868  (10 
Stat  at  Large,  165)  contemplates  that  a  marshal  may  not 
reside  at  the  place  where  the  Courts  are  held,  hy  giving 
him  a  fee  for  travelling  from  his  residence  to  the  court 

The  act  of  March  8,  1849,  organizing  tiie  Department 
of  the  Interior,  (9  Stat  at  Large,  895,)  gives  you  a  super- 
visory power  over  the  accounts  of  marshals,  clerks,  &c., 
but  no  authority  to  dictate  where  they  shall  live.  If  a 
marshal  should  keep  his  office  at  a  place  eo  remote  and 
inaccessible  as  to  produce  public  inconvenience,  the  Presi- 
dent would  no  doubt  remove  him ;  and  this  would  be  the 
only  remedy. 

Entertaining  these  views  on  the  subject,  I,  of  courso, 
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cannot  advise  you  to  issue  any  instructions  to  the  marshal 
of  Minnesota  which  would  require  him  to  change  his 
residence.  The  law  passed  by  the  territorial  legislature 
can  add  nothing  to  the  obligations  you  were  placed  under 
by  those  of  Congress.  The  representatives  of  the  Terri- 
tory  cannot  define  the  duties  of  the  federal  officers,  or 
take  away  from  them  any  privilege  or  immuniiy  given  by 
the  law  of  Congress. 

I  am,  most  respectfully,  yours,  &c., 

J.  S.  BLACK 
Hon.  Jacob  Thompson, 

Secretary  of  the  Interior. 


CHRISTIAN  INDIANS.      • 

In  the  treaty  with  the  Delawares,  a  provision  was  insertedf  that  there  shall 
be  confirmed  by  patent  to  the  Christian  Indians,  subject  to  such  restric- 
tions as  Congress  may  provide,  a  quantity  of  land  equal  to  four  sections, 
upon  certain  conditions,  which  were  complied  with.  No  restrictione 
were  imposed  by  Congress,  and  the  Christian  Indians,  desiring  to  sell  the 
land,  made  application  for  a  patent. 

SM,  that, 

1.  A  patent  for  the  four  sections  of  land  mentioned  in  the  first  article  of  the 

treaty  with  the  Delawares  should  be  issued  to  the  Christian  Indians  in 
the  common  form. 

2.  Such  patent  will  enable  the  patentees  to  hold  the  land,  not  by  the  original 

title  of  the  Delawares,  but  as  absolute  owners  in  fee  under  the  United 
States. 

3.  The  rights  which  patentees  would  otherwise  have  to  alien  their  lands 

may  be  restricted  by  act  of  Congress  after  the  patent  shall  issue  as  weU 
as  before. 

4.  No  such  restriction  can  be  rightfully  made  if  it  would  have  the  effect  of 

invalidating  the  title  of  a  bona  fide  purchaser  by  a  legal  conveyance 
from  the  patentee. 

5.  The  title  of  the  Christian  Indians  will  not  be  vested  in  the  individuals 

comprising  the  tribe  called  by  that  name,  as  tenants  in  common,  but  m 
the  tribe  itself,  or  nation. 

6.  No  private  person  can  procure  a  conveyance  from  the  tribe,  or  even  ne- 

gotiate with  it  for  that  purpose,  without  making  himself  an  offender 
againat  the  act  of  Congress  of  June  30, 1834. 

7.  The  tribe  may  part  with  its  lands  by  a  treaty  or  convention,  pursuant  to 

the  Constitution  and  the  law. 
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Attorney  Gbnbral^s  Office, 

May  14, 1857. 

Sib  :  The  treaty  made  on  the  6th  of  May,  1854,  between 
the  United  States  and  the  Delaware  Indians,  extinguished 
the  title  by  which  that  tribe  had  previously  held  the  lands 
they  occupied.  But  the  18th  article,  after  reciting  that  the 
Christian  Indians  live  in  the  country  and  have  some  im- 
provements, provides  that  "  there  shall  be  confirmed  by 
patent  to  the  said  Christian  Indians,  subject  to  such 
restrictions  as  Congress  may  provide,  a  quantity  of  land 
equal  to  four  sections,  to  be  selected  in  a  body  from  the 
surveyed  land,-  and  to  include  their  present  improvements.^' 
(10  Stat  at  Large,  1051.)  This  was  upon  the  condition 
that  the  Christian  Indians,  or  the  United  States  for  them, 
should  pay  to  the  Secretary  of  the  Interior,  for  the  use  of 
the  Delawares,  the  sum  of  two  dollars  and  fifty  cents  per 
acre  for  the  land.  The  stipulated  price  has  been  paid  by 
the  United  States,  but  Congress  has  not  imposed  any 
«  resirietions"  The  Christian  Indians  find  it  their  interest 
to  sell,  and  having  made  arrangements  to  do  so,  are  ap- 
plying for  a  patent. 

The  questions  put  by  you  on  this  case  are:  1,  Whether 
the  Christian  Indians  are  entitled  to  a  patent  in  the  usual 
form ;  2,  Whether  they  will  hold  under  the  patent  by  the 
usual  Indian  title ;  and,  8,  Whether  they  can  alienate  with- 
out the  consent  of  the  Government 

The  right  to  have  a  patent  is  given  to  the  Christian  In- 
dians by  the  express  terms  of  the  treaty.  Their  applica- 
tion for  a  patent  is,  therefore,  the  demand  of  a  right;  and 
I  need  not  say  t6  you  that  rights  are  never  to  be  withheld. 
When  it  comes  to  be  issued,  I  see  no  reason  for  departing 
from  the  common  and  customary  form  which  is  followed 
in  other  cases,  since  the  treaty  itself  does  not  require  any 
variance.  Congress  might  have  imposed  restrictions  and 
made  it  your  duty  to  insert  them;  but  not  having  done  so, 
there  is  no  authority  elsewhere  to  supply  the  omission. 
The  treaty  gives  the  land,  subject  to  such  restrictions  aa 
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Congress  shall  see  fit  to  impose;  Congress  sees  fit  to 
imjpose  no  restrictions;  therefore,  a  patent  with  no  restric- 
tions is  a  literal  execution  of  the  treaty. 

In  saying  this,  however,  I  must  be  understood  as  speak- 
ing only  of  the  form  of  the  patent^  whatever  that  form 
may  be.  I  think  that  Congress,  even  after  the  patent 
is  issued,  may  impose  such  restrictions  upon  the  patentee's 
right  of  alienation  as  shall  seem  necessary  to  protect  them 
from  fr%ud,  provided  no  intervening  ri^t  be  injuriously 
affected  thereby*  But  if  a  patent  in  the  usual  form,  with- 
out restrictions,  be  given,  and  the  patentees  legally  convey 
their  right  under  it  to  other  persons,  an  act  of  Congress 
subsequently  passed  cannot  retroactively  impair  the  titie 
of  the  purchaser  without  violating  a  fimdamental  princi- 
ple of  legislation. 

To  the  second  question  I  have  to  reply,  that  after  these 
lands  shall  be  confirmed  to  the  Christian  Indians  by  patent 
they  will  not  hold  them  by  the  usual  Indian  title.  The  usual 
Indian  titie  was  in  the  Belawares.  It  was  extinguished  by 
the  first  article  of  the  treaty,  and  an  absolute  titie  vested 
in  the  United  States.  The  United  States  will  convey  their 
right  to  the  Christian  Indians  by  the  patent,  and  they  will 
hold,  like  any  other  purchaser,  from  the  Government 
In  the  United  States  t?.  Brooks,  (10  Howard,  442,)  a  title 
was  decided  to  be  absolute  when  the  reasons  in  &vor  of 
such  decision  were  not  so  strong  as  they  are  in  this  case. 

The  gravest  of  your  questions  remains  to  be  answered* 
Can  these  Christian  Indians  sell  the  lands  thus  acquired  ? 
The  right  of  alienation  is  incident  to  an  absolute  title.  If 
the  patent  is  not  to  a  nation,  tribe,  or  band,  called  by  the 
name  of  the  Christian  Indians,  but  to  tiie  individual 
persons  included  within  that  designation,  then  all  those 
persons  ai^e  patentees,  and  all  hold  as  tenants  in  common. 
No  conveyance  can  be  made  but  by  the  lawful  deed  of  all. 
If  any  one  refuses  or  is  unable  to  consent,  he  cannot  be 
deprived  of  his  interest  by  an  act  of  the  others.  Some  of 
these  persons  being  children,  and  some,  perhaps,  being 
luider  other  legal  disabilities,  it  will  be  impossible  for  any 
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purchaser  to  get  a  good  title  if  they  are  tenants  in  com* 
mon. 

But  I  think  the  patent  will  vest  the  title  in  the  tribe. 
You  have  mentioned  no  &ct  to  make  me  believe  that  their 
national  or  tribal  character  was  ever  lost  or  merged  into 
that  of  the  Delawares.  Thej  are  treated  as  a  separate  peo- 
ple^ wholly  flistinct  and  different  from  the  Delawares.  The 
]and,  therefore^  belongs  to  the  nation  or  band,  and  can  be 
disposed  of  only  by  treaty.  No  private  person  ever  could 
make  a  lawfhl  purchase  of  land  from  any  Indian  natitm 
residing  within  the  territory  and  under  the  protection  of 
the  United  States.  (6  Pet,  659;  9  Pet,  746-«.)  To  prevent 
it,  the  act  of  Congress  '*to  regidate  trade  and  intercourse 
with  the  Indian  tribes,  and  to  preserve  peace  on  the  frontiers,*' 
was  passed  on  the  80th  June,  1834,  which  makes  every 
purdiase,  grant,  lease,  or  other  conveyance  from  a  nation 
or  tribe  of  Indians,  altogether  void,  unless  it  be  made  by 
treaty,  pursuant. to  the  Coni^tution.  (4  Stat  at  Large, 
730.)  Another  provision  of  the  statute  goes  further  still, 
and  inflicts  a  penalty  of  one  thousand  dollars  upon  any 
person  not  authorized  by  the  Government  who  shaU  at- 
tempt to  negotiate  a  treaty,  directly  or  indirectly,  with  any 
nation  or  tribe  of  Indians  for  the  purchase  of  their  lands. 
This  law  will  cover  the  present  case,  and  will  protect  the 
Christian  Indians  against  any  sale  made  by  them  to  a  pri- 
vate person.  I  cannot  think  that  it  applies  merely  to  those 
Indian  tribes  who  hold  their  lands  by  the  original  Indian 
tide.  The  words  are  broad  enough  to  include  a  tribe 
holding  lands  by  patent  from  the  United  States,  and  the 
purpose  of  the  statute  manl&stiy  requires  it  to  receive  that 
construction. 

To  avoid  the  possibility  of  being  misunderstood,  I  will 
briefly  restate  the  propositions  which  I  mean  to  dflBrm. 

1.  A  patent  for  the  four  section^  of  land  mentioned  in 
the  tliirte^ith  article  of  the  treaty  with  the  Delawares  should 
be  issued  to  the  Christian  Indians  in  the  common  form. 

2.  Such  patent  will  enable  the  patentees  to  hold  the  land, 
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not  by  the  original  title  of  the  Delawares,  but  aa  absolute 
owners  in  fee  under  the  United  States. 

3.  The  right  which  the  patentees  would  othei*wise  have  to 
alien  their  lands  maybe  restricted  by  act  of  Congress  after 
the  patent  shall  issue,  as  well  as  before. 

4.  No  such  restriction  can  be  rightfully  made  if  it  would 
have  the  effect  of  invalidating  the  title  of  a  bcmafde  pur- 
chaser by  a  legal  conveyance  from  the  patentees. 

6.  The  title  of  the  Christian  Indians  will  not  be  vested 
in  the  individuals  comprising  the  tribe  called  by  that  name 
as  tenants  in  common,,  but  in  the  tribe  itself,  or  nation. 

6.  No  private  person  can  procure  a  conveyance  from  the 
tribe,  nor  even  negotiate  with  it  for  that  purpose,  without 
making  himself  an  offender  against  the  act  of  Congress  of 
June  80, 1834. 

7.  The  tribe  may  part  with  its  lands  by  a  treaty  or  con- 
vention pursuant  to  the  Constitution  and  the  law. 

I  am,  very  respectfully,  yours,  &c., 

J.  S.  BLACK 
Hon.  Jacob  Thompson, 

Secretary  of  the  Interior. 


CASE  OF  JACOB  RICHARDSON,  COLLECTOR  AT  OSWEGO. 

1.  The  act  of  1797,  wHcIi  provides  that  when  the  estate  of  a  deceased  dehtor 

to  the  United  States  is  insufficient  to  pay  all  his  dehts,  the  deht  due  to 
the  Goyemment  shall  be  first  satisfied,  does  not  create  any  lien  upon 
the  debtor's  property,  but  merely  points  out  a  mode  of  distribution. 

2.  The  priority  of  the  United  States,  therefore,  cannot  reach  back  over  aby 

valid  lien,  whether  it  be  general  or  specific. 

3.  Where  a  collector  of  customs  executed  a  mortgage  upon  his  real  estate  to 

indemnify  his  sureties,  and  then  died  insolvent,  and  in  debt  to  the  Uni- 
ted States,  the  mortgage  to  the  sureties  is  valid  and  effectual  against  the 
United  States. 

Attorney  General's  Office, 

May  16, 1857. 
Sir:  Jacob  Richardson,  late  c9llector  for  the  port  of  Os- 
wego, N.  T.,  died  in  1854,  insolvent,  and  largely  indebted 
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to  the  United  States,  Before  hie  deaths  and  after  his  de- 
&ult,  he  executed  a  mortgage  of  real  estate  to  his  sureties 
for  their  indemnity.  Have  the  mortgagees  a  right  to  the 
proceeds  of  the  mortgaged  estate  in  preference  to  the  Uni- 
ted States? 

By  the  act  of  March  8, 1797,  (1  Stat  at  Large,  515,)  it  is 
provided  that  when  the  estate  of  a  deceased  debtor  to  the 
United  States  is  insufficient  to  pay  all  his  debts,  the  debt 
due  to  the  Government  shall  be  first  paid  and  satisfied* 
This  does  not  create  any  lien  upon  the  debtor's  property, 
but  merely  points  out  a  mode  of  distribution,  just  as,  in 
most  of  the  States,  ftmeral  expenses,  servants'  wages,  and 
physicians'  bill  are  preferred  to  other  claims.  (Fisher  v. 
Blight,  2  Cranch,  858.) 

In  one  case  (Thelusson  v.  Smith,  2  Wheaton,  896)  it  is 
said  that  the  act  of  Congress  defeats  the  preference  to 
which  a  judgment  would  otherwise  be  entitled  by  virtue  of 
its  general  lien  on  the  debtor's  property.  This  was  after- 
wards pronounced  a  mere  dictum  of  the  judge  who  deliv- 
ered the  opinion.  (Conrad  v.  The  Insurance  Co.,  1  Peters, 
386.)  It  has  been  distinctly  overruled,  and  by  the  later 
cases  it  seems  to  be  well  settled  that  the  priority  of  the 
United  States  will  not  reach  back  over  any  lien,  whether  it 
be  general  or  specific.  (Brent  v.  The  Bank,  10  Peters, 
696;  Clarke  v.  White,  12  Peters,  182;  McLean  v.  Rankin, 
8  Johns,  869;  The  United  States  v.  NichoUs,  4  Teates, 
251;  Wilcocks  v.  Waler,  10  8.  &  R.,  880;. The  United 
States  V.  The  Mechanics'  Bank,  1  Gilpin,  49.)  , 

But  the  acts  of  Congress  giving  the  United  States  prior- 
ity in  the  distribution  of  the  eflfects  of  a  public  debtor  have 
never  been  so  construed  as  to  make  them  displace  the  spe- 
cific lien  of  a  mortgage  upon  land,  any  more  than  to  inval- 
idate a  bona  Jide  sale. 

A  mortgage  to  secure  fdture  advances  which  the  mort- 
gagee has  obliged  himself  to  make,  or  to  indemnify  against 
liabilities,  as  surety  or  otherwise,  which  the  mortgagee 
was  previously  bound  to  incur,  is  a  good  and  valid  mort- 
gage. 
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It  is  useless,  however,  to  discuss  the  general  principles 
of  the  qnestion  you  submit,  or  to  collate  cases  on  the  sub- 
ject which  are  merely  analogous,  when  there  is  one  in  the 
books  decided  by  thQ  highest  authority,  and  directly  to  the 
point  In  the  United  States  v.  Hooe,  (8  Cranch,  78,)  it  was 
held  that  a  mortgage  made  by  a  collector  of  revenue  to  his 
surety  in  his  official  bond,  to  indemnify  him  from  his  respoi^ 
sibility  on  the  bond,  and  from  other  liabilities,  is  valid,  al- 
though the  collector  was  insolvent,  and  the  mortgagee  at 
the  date  of  the  mortgage  knew  him  to  be  largely  indebted 
to  the  United  States. 

I  am  of  opinion  that,  under  the  circumstances  of  this 
case,  the  United  States  cannot  legally  claim  to  be  paid  out 
of  the  proceeds  of  the  mortgaged  premises  in  preference 
to  the  mortgagees. 

Very  respectftiUy,  yours,  &e., 

J.  8.  BLACK. 

Hon.  P.  Clayton, 

Acting  Secretary  of  the  Treaswry. 


GUANO  ISLANDa 

1.  What  facts  must  be  established  to  justify  the  President  in  annexing  % 

guano  island  to  the  United  States. 

2.  Manner  of  proceeding,  and  form  of  bond. 

Attornit  Gbkbral's  Office, 

June  2, 1857. 
8ir:  The  President  may  consider  an  island  as  apper* 
taining  to  the  United  States,  and  protect  it  accordingly, 
upon  the  following  facts  being  established: 

1.  That  a  deposit  of  guano  has  been  discovered  upon  it 
by  an  American  citizen. 

2.  That  it  is  not  within  the  lawful  jurisdiction  of  any 
other  government. 

8,  That  it  is  not  occupied  by  the  citizens  of  any  other 
government 
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4.  That  the  discoyerer  has  taken  and  kept  peaceable 
poaaeesion  thereof  in  the  name  of  the  United  StateB. 

6.  That  the  diacoverer  has  given  notice  of  these  facts  as 
soon  as  practicable  to  the  State  Department,  on  his  oatlu 

6.  That  the  notice  has  been  accompanied  with  a  descrip* 
tion  of  the  island,  its  latitude  and  lon^tnde. 

7.  That  satisfactory  evidence  has  been  furnished  to  the 
State  Department  showing,  that  the  island  was  not  taken 
out  of  the  possession  of  any  other  government  or  people. 

After  &e  President  shall  be  satisfied  on  these  points,  and 
shall  thereupon  decide  to  treat  the  island  as  an  appurter 
nance  of  the  United  States,  he  may  allow  the  discoverer 
or  hifl  assigns  to  keep  exclusive  possession  for  the  purpose 
of  taking  off  the  guano  and  selling  it  But  before  this  ex* 
elusive  right  can  be  given  to  the  discoverer,  he  must  give 
bond  to  the  United  States,  with  good  sureties,  and  in  a  Buf«- 
ficient  penalty,  conditioned  that  he  will  sell  guano  to  no 
'one  but  residents  of  the  United  States,  and  to  them  only 
for  the  purpose  of  being  used  in  this  country;  that  he  will 
sell  it  at  a  price  not  exceeding  the  maximum  allowed  by 
the  act  of  Congress;  that  he  will  provide  all  needftil  facil- 
ities for  getting  the  guano  off  within  a  certain  time;  that 
he  will  give  up  his  possession  whenever  his  right  to  hold 
it  shall  be  lawfully  terminated;  and,  generally,  that  he  will 
obey  the  laws  of  the  United  States  on  the  subject  I  have 
pven,  not  the  form  of  the  bond,  but  the  substance  of  what 
it  ought  to  contain. 

The  discoverer  will  then  hold  the  island  ^^at  the  pleasvre 
rf  Qmffress.''  (Act  18th  August,  1856,  sec  2;  11  Stat  at 
Large,  119.)  This  phrase  means  that  Congress  may  ier- 
ndnate  the  possession  when  it  pleases.  If  it  could  be  con- 
strued as  a  condition  precedent,  so  as  to  make  it  necessary 
that  another  act  of  Congress  must  be  passed  to  authorize 
the  taking  of  possession,  this  act  would  be  nugatory  alto- 
gether. It  is  not  to  be  presumed  that  any  legislative  body 
would  pass  a  law  covering  the  whole  class  of  cases,  and 
then  forbid  that  it  shall  go  into  operation  without  another 
Iftw  for  each  particular  case.     General  regulations  are 
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made  for  the  very  purpose  of  saving  the  necessity  which 
would  otherwise  exist  of  having  each  individual's  rights  or 
duties  specially  prescribed  There  is  nothing  to  contravene 
this  general  principle,  even  in  the  form  of  expression  here 
used.  It  is  technically  accurate  to  call  one  a  tmtml  at  will 
who  holds  lEin  estate  liable  to  be  terminated  whenever  his 
landlord  sees  fit  Under  this  act,  the  discoverer  of  a  guano 
island  is  the  nation's  tenant  at  will,  and  that  will  (or  pleas- 
ure, which  signifies  the  same  thing)  is  to  be  expressed  by 
Congress  whenever  the  nation  may  desire  to  put  an  end  to 
the  estate  granted. 

The  President  is  not  bound,  against  his  own  conviction 
of  public  policy,  to  declare  any  particular  island  as  apper- 
taining to  the  United  States.  The  law  forbids  him  to  do 
so  before  the  prerequisites  above  mentioned  are  complied 
with,  and  leaves  it  to  his  discretion  afterwards*  But  he 
may  do  it  without  waiting  for  an  adverse  claim  to  be  set 
up. 

I  am,  most  respectfully,  yours,  &c., 

J.  S.  BLACK 
Hon.  Lewis  Cass, 

Secretary  of  State. 


COLLINS'S  LINE  OF  STEAMSHIPS. 

1.  Where  a  final  decision  has  been  made  by  the  proper  department  against 

one  who  claims  to  be  a  pnblio  creditor,  such  decision  cannot  be  opened 
after  a  change  has  taken  place  in  the  head  of  the  department. 

2.  But  a  deduction  from  the  pay  of  a  contractor,  made  by  the  Auditor  and 

Comptroller  of  the  Treasury,  merely  upon  the  ex  parte  recommendation 
of  the  Fostmaflter  General,  is  not  a  judgment  against  the  contractor. 

3.  The  opinion  of  the  Attorney  General,  addressed  to  the  Secretary  of  the 

Navy,  is  merely  advisory,  and  cannot  be  regarded  as  a  determination  of 
the  case  to  which  it  refers,  unless  it  appears  from  the  record  that  the 
Secretary  has  adopted  the  advice  it  contained. 

4.  The  power  of  an  Executive  Department  to  impose  fines  and  forfeitures 

upon  their  contractors  is  derived  solely  from  the  agreement  to  that  ef- 
fect in  the  contracts. 
6.  Collins  6c  Co.  agreed  with  the  Navy  Department  to  build  a  certain  num- 
ber of  steamships  and  to  carry  the  United  States  mails  upon  them. 
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The  ships  were  built  accordingly.  But  some  of  them  were  wrecked ; 
and  in  place  of  one  of  them  an  inferior  vessel  was  substituted,  with  the 
consent  of  the  Secretary.  Held,  that  no  deduction  could  lawfully  be 
made  from  their  pay  for  carrying  the  mail  on  this  account. 

6.  The  contract  containing  no  provision  for  any  forfeiture  of  pay  except 

when  a  whole  trip  was  lost,  the  slowness  of  the  voyages  did  not  justify 
a  deduction,  provided  they  were  regularly  made. 

7.  The  loss  of  the  vessels  that  were  wrecked  did  not  justify  a  deduction,  be- 

cause Collins  &  Co.  complied  with  their  contract  in  building  them,  and 
were  not  insurers  of  them  against  the  perils  of  the  sea. 

Attobnet  Genbbal's  Offiob, 

June  4, 1857. 

Sir:  Yonr  letter  concerning  the  claim  of  E«  K.  Collins 
and  his  associates  for  carrying  the  mail  between  New  York 
and  Liverpool^  with  the  papers  accompanying  it,  was  re- 
ceived some  time  ago,  and  I  have  this  morning  been  put 
in  possession  of  a  statement  by  the  Fourth  Auditor,  which 
I  had  asked  for,  and  on  which  I  relied  for  certain  informa- 
tion touching  a  part  of  the  case.  Having  the  subject  now 
fully  before  me,  I  proceed  to  consider  it 

On  the  SOth  June,  1856,  the  Postmaster  General,  in  his 
certificate  of  mail  service  performed  by  the  Collins  line 
during  the  quarter  ending  on  that  day,  advised  the  Secre- 
taiy  of  the  Navy  that,  by  reason  of  the  inferior  service  per- 
formed, a  deduction  should  be  made  of  $36,000  from  the 
mail  pay  of  that  quarter.  This  paper  was  sent  by  your 
department  to  the  Fourth  Auditor,  but  without  any  direction 
or  remark,  and  the  Auditor  struck  off  $36,000  accordingly, 
and,  with  that  deduction,  sent  the  account  to  the  Second 
Comptroller,  who  did  not  change  it,  but  certified  the  said 
balance  to  the  Secretary  of  the  Navy.  A  similar  deduction 
was  made  from  the  pay  of  the  two  next  quarters.  On  the 
expiration  of  the  quarter  ending  March  31, 1867,  Collins  & 
Co.  put  in  their  claim,  not  only  for  the  full  pay  of  that 
quarter,  but  also  for  all  that  had  been  withheld  out  of  their 
pay  for  the  quarters  ending  on  the  last  days  of  June,  Sep- 
tember, and  December,  1856,  with  interest 

As  soon  as  Mr.  Collins  was  informed  of  the  deduction, 

8 
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he  remonstrated  with  the  Secretary  of  the  Navy,  who  re- 
plied that  the  department  had  the  subject  under  consider- 
ation. The  Secretary  afterwards  submitted  the  case  to  the 
Attorney  General,  and  on  the  28th  of  February  last  Mn 
Gushing  sent  in  his  opinion,  approving  the  deduction  made 
by  the  accounting  officers,  and  advising  the  Navy  Departc 
ment  to  persist  in  it  But  it  does  not  appear  that  the  Sec- 
retary adopted  this  opinion,  or  that  he  took  any  action  in 
the  case  after  receiving  it 

Is  this  a  matter  for  you  to  decide^  or  is  it  already  settled? 
K.it  has  been  once  heard  and  determined  by  the  proper 
officer,  there  can  be  no  propriety  in  opening  it  anew.  This 
rule  is  well  settled,  and  ought  to  be  strictly  adhered  tc^ 
There  must  be  an  end  at  some  time  or  another  even  of  a 
claim  against  the  Government  Interest  reipublica,  vi  sU  finis 
Gtiumj  is  a  maxim  as  applicable  to  public  creditors,  urging 
their  cladms  upon  an  executive  department,  as  to  any  other 
class  of  litigajata.  it  is  not  only  the  public  interest  but  a 
public  necessity  that  one  fidr  hearing  and  one  deliberate 
judgment  on  a  question  of  this  kind  should  preclude  all 
further  inquiry.  Let  us' see,  then,  if  the  subject-matter  of 
the  present  claim  has  been  already  adjudicated. 

The  4th  section  of  the  act  of  Congress  passed  March  3, 
1817,  (8  Stat  at  Large,  866,)  made  it  the  duty  of  the 
Fourth  Auditor  to  receive  the  account,  to  examine  it,  to  ccr^ 
tify  the  balance,  and  to  transmit  it  with  the  vouchers  to  the 
Second  Comptroller.  By  the  9th  section,  the  Comptroller 
was  required  to  exarnim  the  accounts  as  sent  to  him  by  the 
Auditor,  and  certify  the  balance  thereon  to  the  Secretary 
of  the  Navy.  When  these  things  were  done,  did  the  mat- 
ter pass  in  rem  jiuUcatamy  so  as  to  bind  the  party,  right  or 
wrong? 

The  statute  and  the  practice  under  it  have  made  this 
point  obscure  enough  to  be  somewhat  perplexing,  at  least 
on  first  view;  but  upon  reflection,  I  am  thoroughly  satis- 
fied that  the  passage  of  the  account  through  the  offices  of 
the  Auditor  and  Comptroller,  with  a  deduction  firom  the 
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foil  pay,  does  not  prevent  the  Secretary  of  the  Navy  from 
doing  jnsticey  if  he  thinks  the  dedaotion  was  improper: 
For  tiik  opinion  I  have  the  foUowimg  reaaons: 

1.  The  act  of  Congress  does  not  say  that  the  decision  of 
the  aocoitnting  officers  shall  he  final. 

2.  The  anthority  to  make  thi9  dednetion  arises  ooat  of^ 
and  IB  incident  to,  the  power  of  enforcing  the  contract^  and 
that  power  rests,  not  with  tiaie  aeoonnting  officers  of  the 
treaflFQiy,  hut  with  the  head  of  that  depattiftent  by  which 
the  contract  wae  made. 

8.  The  late  Secretary  of  the  Navy,  after  the  acconnts 
were  certified  by  the  Ancfitor  and  Comptroller,  submitted 
the  qnestion,  ae  an  open  one,  to  the  Attorney  General,  who 
gave  his  opinion  withont  suggesting  a  thought  tiiat  it  had 
been  previouely  settled.  The  experience  of  these  gentle- 
men, and  their  great  learning  and  ability,  lo  say  nothing 
of  their  official  stations,  give  their  authority  very  great 
wc^t. 

4.  The^  servioes  of  the  eontraelom  are  continuous.  The 
^arteriy  aceonntB  are  all  connected  together,  so  that  the 
whole  series  forms,  in  fact,  but  a  single  account  iScy  court 
ot  hvw  or  equity  would  pronounce  a  final  decree  upon  a 
partial  aecounl  It  is  the  general  rule  that  when  accounts 
are  periodically  stated  of  the  same  service  or  tiie  same 
trust,  a  mistake  in  one  may  be  corrected  by  another.  It  is 
the  practice  not  to  consider  the  accounts  of  a  public  officer 
closed  until  he  goes  out  of  office.  The  same  rule  applies 
with  equal  force,  and  for  stronger  reasons,  to  a  contractor* 
If,  therefore,  Messrs.  Collins  k  Co.  have  been  allowed 
either  too  much  or  too  little  for  any  past  part  of  their 
service,  they  may  now  be  charged  or  credited  with  the 
earron 

&  I  coDflider  your  duty  in  this  matter  entirely  analogous 
to  that  which  the  Postmaster  General  performs  to  the  mail 
oontraetoro  under  him.  In  that  department,  a  deduction 
from  the  pqr  of  a  contractor  for  a  failure  in  the  service  is 
never  considered  aa  a  conclusive  judgment,  but  as  a  mere 
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suspension  of  his  right  to  be  paid  until  the  Postmaster 
Gl-eneral  can  hear  and  decide  upon  the  case. 

6.  There  is  another  reason,  stronger  than  any  of  these. 
The  certificate  of  the  Postmaster  G-eneral  that  the  service 
was  inferior,  and  the  consequent  deduction  made  by  the 
accounting  officers,  were  entirely  ex  parte.  Collins  &  Co. 
knew  nothing  of  either  until  after  they  T^ere  both  done. 
To  condemn  a  man  without  notice  or  hearing — to  take  his 
property  or  earnings  from  him  by  a  decision  made  behind 
his  back,  upon  evidence  which  he  had  no  opportunity  to 
answer,  is  a  kind  of  injustice  that  all  men  revolt  from. 
These  contractors  are  entitled  of  common  right — ex  debiio 
fusUtuB — ^to  be  heard  by  some  one  who  will,  listen  to  the  de- 
fence as  well  as  the  accusation;  and  how  shall  they  get 
such  a  hearing  if  the  one-sided  action  already  had  is  con* 
elusive  upon  them?  If  the  Postmaster  General,  the  Audi- 
tor, and  tiie  Comptroller  had  thought  that  they  were  pass- 
ing finally  upon  a  right  to  more  than  a  hundred  thousand 
dollars,  they  would  not  have  moved  a  step  without  giving 
fiill  and  timely  warning  to  the  parties  who  were  to  be  so 
seriously  affected* 

Standing  on  these  grounds,  I  am  safe  in  saying  that  the 
action  of  the  Postmaster  General  and  the  accounting  offi- 
cers is  not  conclusive,  nor  was  it  intended  by  them  to  be 
so.  Subsequent  to  that  action,  nothing  was  done  except 
taking  the  opinion  of  the  Attorney  Q^neraL  Is  that  opin- 
ion  such  a  judgment  in  the  case  that  it  shuts  out  all  fur- 
ther inquiry? 

I  am  clear  that  it  is  not.  The  duty  of  the  Attorney 
General  is  to  advise,  not  to  decide.  A  thing  is  not  to  be 
considered  as  done  by  the  head  of  a  department  merely 
because  the  Attorney  General  has  advised  him  to  do  it. 
You  may  disregard  his  opinion  if  you  are  sure  it  is  wrong. 
He  aids  you  in  forming  a  judgment  on  questions  of  law; 
but  still  the  judgment  is  yours,  not  his.  You  are  not 
bound  to  see  with  his  eyes,  but  only  to  use  the  light 
which  he  furnishes,  in  order  to  see  the  better  with  your 
own. 
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Bat  thoagh  opinions  from  this  office  kave  technically 
no  binding  effect,  it  is  generally  safer  and  better  to  adopt 
them.  Uniformity  of  decision  in  the  different  depart- 
ments, on  similar  subjects,  is  necessary,  and  cannot  be  se» 
cnred  otherwise.  For  the  same  reason,  one  Attorney  Gen- 
eral ought  to  be  cautious  how  he  differs  from  another  who 
has  gone  before  him.  For  myself,  I  shall  never  depart 
from  the  precedents  when  I  find  it  possible  to  follow  them 
without  being  unfaithfril  to  my  own  convictions. 

In  the  present  case  you  do  not  ask  for  the  opinion  of  my 
predecessor,  for  that  you  have  already.  You  request  my 
own,  and  I  will  give  it. 

By  the  general  law  of  the  land,  you  have  no  authority  to 
inflict  penalties  on  the  members  of  a  mail  steamship  com- 
pany any  more  than  to  punish  the  shortcomings  of  other 
free  citizens.  But  canventio  vincit  legem. .  If  they  have  vol- 
untarily agreed  to  put  themselves  under  your  power,  they 
must  submit  to  it.  If,  therefore,  you  attempt  to  punish 
them  by  withholding  their  pay,  or  otherwise,  you  must 
find  your  warrant  for  it  in  their  contract,  or  else  you  do  it 
without  a  warrant 

In  the  ordinary  mail  contracts  there  is  a  stipulation  that 
certain  delinquencies  may  be  punished  by  fines,  forfeit- 
ures, and  penalties,  to  be  imposed  within  fixed  limits,  at 
the  discretion  of  the  Postmaster  General.  It  is  thus  tiiat 
the  power  of  that  department  over  its  contractors  is  derived. 

By  the  contract  under  consideration,  there  is  no  right 
given  to  the  Government  or  any  of  its  officers  to  impose 
fines  or  penalties.  There  is  but  one  provision  for  a  forfeit- 
ure,  and  that  is  for  failing  entirely  to  make  a  regular  trip. 
A  forfeiture  for  this  cause  being  expressly  reserved,  ^1 
others  are  out  of  question;  for  expresm  tmius  exebmo  eat 
alierius. 

But  still  the  Gk>vemment  must  have  tke  means  of  doing 
itself  justice.  As  a  private  individual  may  lawftdly  refiise 
to  pay  upon  a  contract  which  the  other  party  fails  to  per^ 
form,  so  may  the  United  States.  This  contract  having 
been  made  with  your  department,, it  is  your  duty  to  see  it 
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enforced;  and  if  it  be  violated,  to  take  such  measures  as 
will  compensate  the  United  States  for  the  loss  they  have 
sustained.  The  contract,  however,  is  the  only  measure  of 
justice.  You  stand  between  the  O-ovemment  and  the  con- 
tractors, to  do  what  a  court  would  do  between  private  par- 
ties similarly  situated,  and  if  you  do  eiliier  more  or  less, 
you  do  a  wrong  to  one  or  the  other.  Let  us,  therefore, 
examine  this  contract  and  the  facts  of  the  case,  to  see  if 
there  be  any  sudi  violation  of  it  by  the  contractors  as 
would  be  a  good  d^ence  in  an  action  for  the  naail  pay« 

Collins  &  Co.  bound  themselves  to  build  four  steamships 
of  certain  dimensions  and  power  within  a  fixed  time,  and 
a  fifth  one  as  soon  as  practicable,  and  to  carry  the  mails 
between  Now  York  and  Liverpool.  The  United  States 
were  to  have  the  privilege  of  taking  the  ships  and  con- 
verting them  into  vessels  of  war  upon  paying  a  fidx  valua* 
tion  for  them.  Li  the  meantime  Collins  &  Co.  were  to  be 
paid  a  certain  sum  for  carrying  the  mails.  The  time  for 
building  the  first  four  ehips  was  afterwards  enlarged  by 
Congress,  and  a  still  later  act  of  Congress  increased  the 
mail  pay  and  the  number  of  trips  to  be  run;  but  the  terms 
and  conditions  of  the  contract  remain  as  at  first  Four 
ships,  the  Baltic,  the  Atiantic,  tiie  Arctic,  and  the  Pacific, 
were  built  in  due  time,  which  were  larger  and  ertronger  by 
fifty  per  cent,  than  the  contract  required,  and  a  fifth  one, 
the  Adriatic,  has  been  for  some  time  in  course  of  construe* 
tion.  These  four  vessels  carried  the  mails  witii  a  regular- 
ity and  speed  which  nobody  complained  of,  until  the  Arctic 
was  lost  in  September,  1864.  After  that  time  the  whole 
service  was  performed  by  the  remaining  three;  but  in  Jan- 
uary, 1856,  the  Pacific  was  also  lost;  and  then  the  contract- 
ors asked  leave  of  the  Kavy  Department  to  substitute  an- 
other vessel,  not  built  by  themselves,  until  the  Adriatic 
could  be  got  ready.  This  privilege  was  given  them,  and 
they  chartered  the  Erricsson,  by  which  the  trips  were  made 
as  regularly,  but  more  slowly  than  the  Pacific  had  made, 
tiiem. 

Which  of  the  covenants  contained  in  the  agreement 
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bas  been  broken?  What  wrong  have  tibe  United  StateB 
suffered  for  which  the  contractors  are  re^onsible  in  law 
or  equity? 

It  is  suggested  that  the  contract  has  been  violated  im 
ihis: 

1.  That  the  contractors,  for  more  than  a  year  past,  have 
had  only  two  vessels  afloat  of  the  kind  required  by  the 
contract,  instead  of  four;  and, 

2.  That  one  of  the  three  vessels  now  used  makes  her 
voyages  too  slowly. 

It  is  not  pretended  that  the  contractors  have  failed  to 
perform  their  duties  in  other  respects.  I  am  required, 
therefore,  only  to  examine  whether  they  must  pay  for  the 
tw^o  £Eiilures  m^ationed. 

1.  They  covenanted  to  build  those  four  ships  within  a 
-limited  time.  They  did  build  them,  and  so  their  {Agreement 
was  literally  complied  with.  It  was  known  very  well  that 
ehips  might  be  lost;  but  there  was  no  promise  oki  the  part 
of  Collins  &  Co.  to  build  others  in  case  of  accident  to 
these.  They  did  not  agree  to  insure  them  against  the  perils 
of  the  sea.  Indeed,  the  United  States  had  no  insurable 
interest  in  them;  for  the  right  to  take  them  for  war  pur* 
poses  was  coupled  with  an  obligation  to  pay  their  fiill 
value.  Now,  suppose  the  United  States  would  sue  Collins 
&  Co.  on  the  covenant  fc^  building  the  four  ships,  and 
would  assign  for  breach  of  that  covenant  the  faci  that  after 
they  were  built  two  of  them  perished  at  8«a^  without 
«ny  default  of  the  covenantors.  Wbuid  any  court  in 
Christendom  permit  a  recovery  on  that  ground?  But  sup- 
posing a  legal  right  of  action  to  exist,  by  what  rule  would 
the  damages  be  estimated?  The  United  States  had  no  in- 
terest in  the  Arctic  and  Pacific,  except  a  right  to  buy  them 
for  what  they  were  worth.  If  they  lost  the  ships  Ihey 
saved  the  purchase-money,  and  the  presomptioti  is  that 
one  would  be  equivalent  to  the  other.  Even  if  the  right 
to  buy  could  be  valued  at  a  price,  the  probability  that  the 
Oovemment  would  avail  itself  of  the  privilege  was  so  re- 
mote as  to  make  all  damages  on  that  account  merely  spec- 
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ulative.  To  be  short  about  it,  the  sum  of  my  opinion  on 
this  part  of  the  case  is,  that  you  are  not  authorized  by  any 
rule  of  law,  equity,  or  justice,  to  retain  the  money  of 
Collins  &  Co.  by  way  of  compensation  to  the  United  States 
for  the  wreck  of  the  Arctic  and  Pacific;  because,  in  the 
first  place,  the  wreck  of  those  vessels  was  no  loss  to  the 
United  States;  and  secondly,  if  it  was,  Collins  &  Co.  never 
bound  themselves  to  make  it  good. 

2.  But  the  ErricBson  did  not  make  her  trip  in  as  short  a 
time  by  several  days  as  the  vessel  for  which  she  was  sub- 
stituted. I  submit  that  this  is  not  to  the  point  The  ques- 
tion is,  did  she  make  them  as  speedily  as  the  contract  re- 
quired? Let  that  be  answered  by  the  contract  itself.  No 
time  is  stipulated  for.  Fourteen  days  is  as  clearly  within 
the  agreement  as  twelve.  Apply  the  legal  criterion  here 
again.  The  United  States  could  not  sue  the  company  for 
carrying  the  mails  in  the  Erricsson  instead  of  the  Pacific, 
because  the  Government  assented  to  a  substitution,  and  the 
Erricsson  was  probably  the  best  substitute  that  could  have 
been  got.  As  the  original  vessel  might  lawfully  have  taken 
fourteen  or  even  twenty  days  to  each  voyage,  the  sub- 
stitute can  do  likewise,  with  equal  impunity  to  the  owners. 
The  Government  has  got  from  the  Erricsson  all  the  service 
she  could  legally  demand  from  the  Pacific,  if  the  latter 
ship  were  still  afloat  It  would  be  very  absurd  to  say  that 
the  mere  fact  of  the  Pacific  performing  her  trips  in  a  cer- 
tain period  is  equal  to  a  covenant  that  no  voyage  shall  be 
made  by  any  vessel  on  the  line  in  a  longer  time.  If  the 
Government  wanted  the  mails  carried  at  a  certain  rate  of 
speed,  she  ought  to  have  made  the  bargain  so.  After  the 
service  is  performed  it  is  too  late  to  insist  upon  terms  that 
were  not  exacted  before.  If  she  trusted  the  enterprise 
and  energy  of  the  contractors  to  do  it  as  well  as  they  could, 
she  has  no  right  to  complain  that  misfortunes  have  pre- 
vented them  from  coming  entirely  up  to  her  expectations. 

I  am  not  to  be  understood  as  saying  that  a  party  is  al- 
ways safe  when  he  performs  a  contract  like  this  according 
to  its  mere  words.    In  every  express  covenant  to  do  a  par- 
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ticular  thing,  there  is  an  implied  covenant  not  to  do  any- 
thing else  which  may  defeat  the  intent  of  the  parties  in 
making  it  If,  therefore,  Collins  k  Co.  had  bnilt  these  four 
ships  within  the  time  limited,  and  had  afterwards  sold 
them,  their  contract,  thongh  performed  to  the  letter,  would 
have  been  broken  in  spirit  So  if  their  voyages  had  been 
lengthened  by  a  wilful  deviation  fix>mthe  direct  course, 
sudi  deviation  would  have  been  a  breach  of  their  implied 
obligation. 

But  inasmuch  as  they  have  kept  their  covenants  literally, 
and  as  there  is  no  evidence  that  can  justify  a  suspicion  of 
bad  &ith,  I  see  nothing  in  the  case  on  which  I  can  rest  my 
conscience  in  advising  you  to  withhold  firom  them  the 
money  which  the  Qovemment  has  promised  to  pay  them* 

I  have  the  honor  to  be,  sir,  yours,  most  respectfully, 

J.  8.  BLACK 

Hon.  Isaac  Toucet, 

Secretary  of  the  Navy. 


MISSOUBI  AKB  ARKANSAS  GRANTS. 

• 

1.  The  act  of  Congress  passed  Febrnary  9, 1853,  (10  SUt.  at  Large,  156.) 

granting  certain  lands  to  the  States  of  Missonri  and  Arkansas,  for  rail- 
road pnrpoees,  vests  in  those  States  a  fee  simple,  by  force  of  the  act 
itself,  and  without  a  patent. 

2.  The  actof  Augnst  3, 1854,  (10  Stat,  at  Large,  346.)  has  no  application  to 

the  lands  granted  in  this  case.  The  definite  location  of  the  road  will 
locate  the  grant,  and  then  the  title  to  each  particular  section  will  be  as 
complete  as  if  it  had  been  granted  by  name,  number,  or  section. 

Attobnet  General's  Office, 

June  7, 1857, 
Sib:  The  act  of  Congress  passed  February  9, 1858,  (10 
Stat  at  Large,  156,)  gives  and  grants  to  the  States  of  Mis- 
souri and  Arkansas  certain  lands  for  the  purpose  of  making 
a  railroad  from  the  mouth  of  the  Ohio,  by  way  of  Little 
Bock,  to  Fulton,  on  the  Texas  line,  with  branches.  This 
act  vests  the  fee  simple  title  in  the  States  to  which  the 
lands  are  given*    A  legislative  grant  by  Congress,  does,  of 
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itself,  proprio  vigore^  pass  to  the  grantee  all  the  estate  which 
the  United  States  had  in  the  subject-matter  of  tiie  grant, 
except  what  is  expressly  excepted.  This  principle  has 
often  beaa  ruled  in  the  courts,  as  you  will  see  by  reference 
to  the  following  cases :  United  States  r.  Perchemon,  7  Pete^» 
61;  Mitchel  v.  United  States,  9  Peters,  711;  United  Stated 
V.  Brooks,  10  Howard,  442;  Lessieur  v.  Price,  12  Howa^rd, 
59;  Ladiga  v.  fioland,  £  Howard,  681;  Godfrey  v.  Beards- 
tey,  2  McLean,  412.  The  point  is  firmly  settled  if  the  high-^ 
est  judicial  antiiority  can  setde  anything;  and  ey«n  if  there 
had  been  no  decision  of  it,  I  should  tliink  it  too  plain  on 
original  principles  to  admit  of  a  doubt.  When  Congress 
says  ih/aSL  a  certain  portion  of  the  public  domain  of  the 
United  States  "is  hweby  granted"  to  a  State,  what  need 
can  there  be  of  any  further  assurance  in  order  to  giv^  the 
State  a  perfect  tille  in  fee? 

The  act  of  August  3,1854,  (10  Stat  at  Large,  846,)  most 
manifestly  does  not  apply  in  any  manner  whatever  to  the 
lands  granted  in  1858  to  Missouri  and  Arkansas.  That  act 
(the  act  of  1854)  prescribes  the  duties  of  the  Commissioner 
of  the  General  Land  Office,  in  regard  to  legislative  grants 
where  the  law  does  not  convey  the  fee  simple  title  or  re- 
quire patents  to  bo  issued  for  the  lands.  The  Missouri  and 
Arkansas  grants  are  not  of  that  kind. 

The  definite  location  of  the  road  will  locate  the  grant 
npon  the  proper  number  of  even  sections  on  each  side-, 
which  the  United  States  shall  not  previously  have  parted 
with  the  title,  and  the  selection  of  the  governor's  agent 
will  determine  what  sections  or  parts  of  sections  are  to  be 
taken  instead  of  those  sold  or  subject  to  pre-emption.  Then 
the  title  to  each  particular  parcel  will  be  as  complete  as  if 
it  had  been  granted  by  name,  number,  or  description. 

The  survey  required  by  the  first  section  of  the  law  will 
enable  you  to  know  what  lands  are  appropriated  by  tfte 
mere  location  of  the  route  for  the  nilroad,  and  I  presume 
you  will  also  be  informed,  in  some  authentic  way,  of  the 
choice  made  by  the  governor's  agents.  I  can  see  no  ob- 
jection to  your  famishing  lists  of  those  lands  to  any  person 
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who  deairea  to  makd  a  proper  use  of  them,  jnst  as  you 
would  giro  otiher  mformation  from  the  iiecordB  of  jour  de- 
partment But  such  lists  can  have  no  influence  on  the 
title  of  the  States. 

The  States  of  Missouri  and  Arkansas  will  hold  these 
lands  iu  trust  for  certain  purposes,  and  the  mode  in  which 
the  trust  shall  he  executed  k  prescribed  in  the  act  making 
the  grant 

What  those  States  can  rightfolly  do  with  the  lands,  or 
what  remedy  the  United  States  will  have  if  they  do  wrong, 
are  not  questions  for  you  or  me  to  decide  at  present 

I  have  the  homor  to  be,  very  respectfully,  yours,  fcc., 

J.  S,  BLACK. 

Hon.  Jacob  Thompsoit, 

Secretary  of  the  Inierior. 


CASK  OP  WILLIAM  GATS  WIDOW. 

An  Indian  agent  while  in  the  service  was  robhed  and  murdered.  He  was 
behind  in  his  aceonnts,  but  Congress,  taking  no  .notice  of  these  facts, 
directed  that  his  widow  should  he  paid  two  tiionsand  dollars  as  indem- 
nity for  the  money  of  which  he  was  robbed  aad  as  paf  for  his 
nndrawn  salary.    Ifeld,  that, 

1.  (The  widow  is  efx titled  to  the  whole  two  thousand  dollars,  Congress  hav- 

ing declared  that  she  should  have  it. 

2.  His  sureties  may,  noverthdess,  deduct  tha  asvuat  c£  his  undrawn  salary 

from  the  amount  for  which  it  may  hereafter  appear  that  they  are 
liable. 

ArroBJTxar  0«HE&AL'fi  Owum, 

June  9, 1857. 
Sir:  William  Gky,  an  Indian  agent,  was  killed  in  the 
service,  after  being  robbed.  His  accounts  have  not  been 
settled,  but  from  the  records  of  your  department  he  seems 
to  be  in  debt  to  the  Government,  and  at  the  time  of  his 
death  a  portion  of  his  salary  was  due  and  unpaid.  By  an 
act  of  Congress,  passed  8d  of  March,  1857,  (11  Stat  at 
Large,  514^)  it  is  ordered  that  two  thousand  dollars  be  paid 
to  his  widow  ^^as  indemnity  to  oaverhis  salary^  the  amount 
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of  money  of  which  he  was  robbed^  and  the  expenses  of 
the  widow  and  family  in  returning  to  their  home  in  Michi- 
gan." 

Shall  the  whole  sam  of  two  thousand  dollars  be  paid  to 
the  widow,  or  is  it  proper  to  deduct  therefirom  the  amount 
coming  to  Mr.  Gay  as  salary  at  the  time  of  his  death? 
Undoubtedly  she  is  entitled  to  the  whole  ^f  it;  Congress 
has  given  her  no  less.  The  proposition  that  she  ought  to 
receive  what  Congress  says  she  shall  have  is  so  plain  that 
it  is  almost  as  difficult  to  argue  for  it  as  against  it 

But  when  the  accounts  come  to  be  settled,  if  it  turns  out 
that  he  was  a  defaulter,  his  sureties  will  be  bound  for  any 
balance  due  from  him  at  the  time  of  his  death,  and  this 
balance  will  be  diminished  by  the  amount  of  his  undraT^Ti 
salary.  In  other  words,  the  sureties  will  not  be  liable  for 
more  than  what  he  owed  after  deducting  his  salary  fiom 
the  money  in  his  hands.  The  right  to  this  deduction  is  one 
which  Congress  could  not  take  away;  but  Congress  could 
allow  it  to  be  paid  to  the  widow,  and  have  done  so.  This 
may  result  in  a  loss  to  the  United  States  of  about  $600;  but 
Congress  is  responsible  for  it,  not  you.  The  executive 
must  obey  the  legislative  will  without  question. 
I  am,  with  great  respect,  yours,  &c., 

J.  S.  BLACK 

Hon.  Jacob  Thompson, 

Secretary  of  the  Interior. 


INVESTMENT  OF  WYANDOT  AND  DELAWARE  FUNDS. 

The  treaty  with  the  Wyandots  requires  that  certain  fdnds  of  that  trihe 
shall  be  inyested  in  United  States  stock,  and  the  act  of  1841  contains 
the  same  command. 

The  fnnds  of  the  Wyandots  can,  therefore,  not  be  inyested  otherwise 
than  in  stock  of  the  United  States,  though  the  high  price  which  that 
stock  commands  in  the  market  may  justify  the  Secretary  of  the  Interior 
in  not  making  any  investment  at  all  for  the  present. 

The  treaty  with  the  Dclawares  requires  the  investment  to  be  made  "  in 
safe  and  profitable  stocks."  Any  stocks  which  come  up  to  this  de- 
scription may  be  taken  for  them. 
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Attobnet  General's  Office, 

Jam  10, 1867. 

Sia :  The  act  of  1841  (5  Stat  at  Large,  465)  commanded 
that  all  funds  held  in  trost  by  the  United  States  shonld  be 
invested  in  stocks  of  the  United  States,  unless  otherwise 
required  by  treaty. 

By  the  treaty  of  1852  with  the  Wyandots,  the  United 
States  agreed  to  invest  $100,000  in  United  States  stocks 
for  the  use  of  that  tribe.  This  is  a  clear  point;  the  treaty 
and  the  general  act  of  Congress  upon  the  subject  both 
require  that  the  investment  shaU  be  made  in  the  same 
stocks.  K  the  treaty  had  been  silent,  the  law  would  have 
been  sufficient  of  itself  to  make  your  duty  plain* 

It  seems  that  United  States  stocks  command  so  high  a 
premium  in  the  market  that  an  investment  in  them  can*- 
jiot  profitably  be  made.  Under  these  circumstanqes  I  do 
not  think  you  are  bound  to  do  it»  If  a  literal  compliance 
with  the  treaty  would  result  in  a  loss  to  the  Indians,  they 
cannot  complain  of  its  non-fulfilment  While,  however, 
the  high  price  of  these  stocks  is  a  sufficient  reason  for 
making  no  investment  at  all,  it  would  not  excuse  you  for 
making  a  different  investment,  unauthorized  by  the  treaty 
and  impliedly  forbidden  by  law. 

But  the  treaties  more  recently  made  (for  instance,  the 
last  one  with  the  Delawares)  require  the  investment  to  be 
made  ^^  in  safe  and  profitable  stocks.^'  Under  such  a  provi- 
sion you  are  not  confined  to  stocks  of  the  United  States, 
which,  though  mfe^  are  not  prqfiiable.  You  can  make  the 
investment  in  any  stocks  that  come  within  the  description 
of  the  treaty. 

I  am,  most  respectfully,  yours,  &c., 

J.  S.  BLACK 

Hon.  Jacob  Thompson, 

Secretary  of  the  Interior. 
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BMITHSONIAN-  INSTITUTION. 

1.  Th^  objectB  of  natural  history  belonging  to  the  Qovemment  are  to  be 

placed  in  the  Smithsonian  Ihstitotion* 

2.  Implied  repeals^are  not  to  be  favored. 

3.  An  earlier  law  is  never  to  be  taken  aa  repealed  1^  a  later  without  words  ta 

that  effect,  unless  l^ey  be  so  inconsistent  that  both  cannot  stand  together. 

Atcorne?  Chsir&RAL's  Officb, 

June  10^  1867. 

Sni:  The  act  of  26ih  August,.  1842,  (6  Stat,  at  Large*, 
fi84,)  commands  the  objects  of  natural  history  belonging 
to  the  Government  to  be  kept  and  arranged  in  the  Patent 
Office  "  until  other  provision  be  made  by  law  jfor  their  safe- 
keeping and  arrangement'^ 

Other  provision  was  made  bylaw  on  the  10th  of  August, 
1846,  By  an  act  of  Congress  approved  on  that  day  (9  Stat 
at  large^  105)  it  was  directed  that  they  should  go  to  the 
building  of  liie  ^^Smithsonian  Institution,"  a^  soon  as 
suitable  arrangements  could  be  made  to  receive  them. 

Next  in  chronological  ord^  we  have  the  act  of  4th 
August,  1854,  (10  Stat  at  Large,  672,)  whieh  puta  the  eol- 
leetixDns  of  the  exploring  expedition,  at  that  time  in  the 
Patent  Office,  under  the  care  and  management  of  the 
Commissioner,  and  authorizes  him  to  appoint  a  principal 
keeper  of  them,  at  an  annual  salary  of  nine  hundred  dol- 
lars. 

Lastly  comes  an  appropriadon  on  the  8d  of  March  last, 
of  fifteen  thousand  dollars,  for  suitable  cases  to  receive 
these  collections,  and  two  thousand  dollars  &>r  the  trans- 
fer and  permanent  arrangement  of  them,  without  saying 
where  the  cases  shall  be  put  up,  or  in  whose  custody  the 
collections  shall  remain. 

One  thing  is.  extremely  clear.  The  appropriation  is  to 
be  expended  in  erecting  cases  at  the  building  of  the 
Smithsonian  Institution,  if  that  be  the  place  where  the  law 
requires  the  collections  to  be  kept  There  is  no  pretence 
for  saying  they  are  to  be  kept  elsewhere,  if  the  act  of  1846 
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be  still  in  fi>cee«  That  act  ia.  in  £Drcey  nnlfisa  it  was  re« 
pealed  by  the  act  of  1854.  The  latter  act  does  not  expreaal  j 
repeal  the  former.    Is  it  a  constroctive  or  implied  repeal? 

Ixi  aAflweidbag'  this  question,  it  must  be  careftdly  recol- 
lected that  implied  repeals  are  never  to  be  fivTored.  It  is 
so  easy  for  the  legislature,  ia  making  one  law,  to  say  that 
another  law  on  the  same  subject  is  repealed,  and  when  it 
is  meant,  it  is  so  likely  to  be  said,  that  we  never  presume 
it  when  it  is  not  said,  unless  the  two  laws  are  in  such  pal- 
pable conflict  that  both  cannot  be  executed.  When  differ- 
ent statutes  give  to  different  persons  privileges  or  powers 
which  cannot  subsist  together,  the  latter  grant  must  of 
necessity  be  construed  as  a  withdrawal  of  the  earlier  one* 
But  ia  order  to  justify  snch  a  construction,  it  must  appear 
to  -be  a  case  of  flat  repugnancy  or  of  irreconcilable  incon- 
aiateDey.  For  a  fuicther  exposition  of  thift  rtde  and  the 
anthocities  which  support  it,  I  refer  yoa  to  the  case  of 
Brown  v.  tile  CommiasionerB  of  Philadelphia  county,  de* 
cided  by  the  Supreme  Court  of  PennByhrania,  and  reported 
in  9  Barns,  87. 

To  me^  it  seems  easy  enougk  to  reconcile  these  two  laws 
and  make  tixeni  stand  together  very  well.  The  one  was  a 
pevmaaent  aarrangement,  which  was  not  to  take  effect  for 
aome  years;  the  other  was  a  temporary  disposal  of  the 
same  subject  in  the  meantime.  Regarding  them  in  this 
light,  they  can  both  be  executed. 

I  believe,  therefore,  that  ^aU  objects  of  art,  and  of  for-» 
eign  and  curious  research,  and  all  objects  of  natural  his^ 
tory,  plants,  and  geological  and.  mimical  i^€»imens/'  which 
belong  to  the  United  States,  and  whicb  are  anywhere  in 
the  city  o£  Washington,  including  those  coUeetod  by  the 
azploring  expedition,  should  go  to  the  building  of  the 
Smithsonian  Institution  ^^as  soon  as  suitable  arrangements 
can  be  made  for  their  reception/^  and  that  the  appropria* 
tion  fojT  cases  to  receive  them,  as  well  as  thatrfor  the  tran&r 
fer  and  permanent  arrangement  of  them,  shoidd  be  ex^ 
pended  in  such  manner  as  will  best  carry  out.  the  true 
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meaning  and  intent  of  Congress  in  passing  the  act  of 
1846. 

I  am,  very  respectfully,  yours,  &c., 

J.  S.  BLACK 
Hon.  Jacob  Thompson, 

Secretary  of  the  Interior. 


DONATION  TO  CHEROKEE  INDIANS. 

Where  a  certain  class  of  Indians  are  entitled  to  a  certain  sum  per  head, 
but  the  appropriation  is  not  largo  enongh  to  pay  all  of  them,  it  must  be 
divided  pro  rata. 

Attorney  General's  Office, 
June  10, 1867. 

Sir:  A  treaty  with  the  Cherokees  provided  that  certain 
money  should  be  equally  divided  among  all  the  people  of 
that  nation  east  of  the  Mississippi,  according  to  a  census. 
The  division  was  made  agreeably  to  the  census,  giving  to 
each  individual  $92  82;  but  it  afterwards  appeared  that 
some  Cherokees  had  been  omitted  from  the  census  roll,  and 
had  consequently  received  nothing.  To  remedy  this  error 
Congress  ordered  the  department  to  ascertain  the  number 
of  persons  omitted,  and  pay  each  of  them  as  much  as  had 
been  received  by  one  of  those  included  in  the  previous 
division.  Five  thousand  dollars  were  appropriated  to 
make  the  payment.  The  number  was  ascertained  to  be 
e]ghty*eight 

The  result  of  all  this  has  been  to  require  a  payment  of 
$92  82  a  head  to  eighty-eight  persons,  and  to  give  you  an 
appropriation  of  only  $5,000  to  make  that  payment  with. 
It  is.  manifest  that  under  these  circumstances  you  must  do 
one  of  these  things:  (1,)  divide  the  $5,000  equally  among 
all  the  persons  entitled,  which  will  give  each  one  a  little 
less  than  $57;  (2,)  pay  the  full  sum  of  $92  82  per  head  to 
as  many  of  the  eighty-eight  Cherokees  as  you  can  with 
the  fund,  and  leave  the  rest  unpaid  altogether;  or,  (3,) 
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make  no  payment  at  all,  but  keep  the  money  in  the  trea- 
sury. 

To  decline  all  payment  under  the  appropriation  would 
be  to  withhold  money  which  those  people  have  a  legal 
right  to  receive.  To  pay  a  portion  of  them  in  full,  and 
deny  the  rest  everything,  would  be  making  a  distinction 
where  the  law  has  made  no  difference.  Ton  have  no 
alternative  left  but  to  do  what  equity  always  does  between 
persons  who  are  equal  in  the  eye  of  the  law,  which  is  to 
-give  every  one  as  much  as  you  ^ve  to  the  others.  By  this 
I  mean  that  you  should  make  an  equal  division  of  the  $5,000 
among  the  eighty-eight  Cherokees  for  whom  they  were 
intended. 

Cases  depending  on  the  same  principle  come  up  every 
day  in  the  courts.  For  instance,  several  legatees  are  enti- 
tled, under  a  will,  to  an  aggregate  sum,  which  the  testator 
has  not  left  an  estate  large  enough  to  pay.  In  such  case  the 
executor  neither  keeps  the  fond  himself  nor  pays  it  to  one 
at  the  e:q)ense  of  the  others,  but  he  divides  it  pro  rata 
among  them  all.  One  creditor  of  an  insolvent  man  has  as 
good  a  right  to  be  paid  in  full  as  another.  The  law  deals 
with  them  alike,  giving  to  each  his  proper  share.  In  all 
cases  where  it  is  necessary  that  a  loss  shall  be  sustained 
by  a  class  of  person,  and  the  individuals  who  belong  to 
that  class  are  all  equally  meritorious,  so  that  no  distinction 
can  legally  be  made  between  them,  the  loss  is  to  be  thrown 
on  all  alike.    Equality  is  equity. 

I  am,  most  respectfully,  yours,  &c., 

J.  S.  BLACK- 
Hon.  Jacob  Thompson, 

Secretary  of  the  BUerior. 
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Superintendent  of  the  Interior  Building. 

SUPERINTENDENT  OF  THE  INTERIOR  BUILDING. 

An  act  of  CoDgress  which  authorizes  payment  to  an  officer  for  bis  services 
from  thelst  day  of  January,  1835,  to  the  30th  of  June,  1838,  will  not  au- 
thorise a  payment  for  service  rendered  in  1856,  however  probable  it  may 
be  that  the  word  "thirty"  was  written  by  miBtake for  "fifty." 

Attorney  General's  Office, 

Jum  10, 1857. 

SiR:  An  act  was  passed  by  Congress,  at  its  last  session, 
to  pay  the  Superintendent  of  the  building  you  occupy  a 
ceiiain  sum  for  his  services  "  from  the  first  day  of  January, 
eighteen  hundred  and  thirty-fite,  to  the  thirtieth  of  June, 
eighteen  hundred  and  ^AiWy-eight."  (11  Stat,  at  Large,  226.) 
Ko  services  were  rendered  during  that  period;  and  as  the 
law  appropriates  the  money  specifically  to  the  payment  of 
what  he  then  earned,  he  cannot  be  allowed  to  go  behind 
the  words  of  the  act  and  show  that  it  was  erroneously  copied. 

Fully  believing  that  the  word  "  thirty ^"^  in  this  act,  was 
written  by  some  clerk,  in  mere  mistake,  for  ^^ffty^^  satisfied 
that  the  real  intention  of  Congress  was  to  give  Mr.  White 
a  compensation  for  services  actually  performed,  and  feeling 
every  disposition  to  put  a  construction  on  the  law  which 
will  do  justice,  I  am,  nevertheless,  compelled  to  say  that 
it  must  stand  as  it  is.  The  ingenuity  of  no  honest  man  is 
^equal  to  the  task  of  turning  thirty  into  fifty  by  mere  force 
of.  construction.  Ita  lex  scripta  est:  the  law  is  so  written. 
If  you  can  erase  one  word  and  substitute  another,  what 
sh^U  hinder  yoir  from  altering  every  sentence  it  contains? 
If*  you  can  go  behind  the  enrolled  statute  to  find  out  a 
meaning  which  Congress  did  not  express,  how  far  may 
you  go,  and  what  shallT^e  the  rule?  Congress  must  cor- 
rect  its  own  errors.  It  is  neither  safe  nor  legal  for  the 
executive  to  do  it. 

I  am,  most  respectfully,  yours,  &c., 

J.  S.  BLACK 

Hon.  Jacob  Thompson, 

Seer  dan/  of  the  Interior. 
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Building  in  Washington  Gity-^Captain  Wiikei. 

RBGULATION  FOR  BUILDING  IN  WASHINOTON  CITY. 

By  tKe  charter  of  "Washington,  the  councils  have  power  to  regulate  the  man- 
ner of  electing,  and  the  character  of  the  materials  to  he  used  in  the  ereo- 
tioa  of,  hottses;  but  no  sach  regulation  ean  be  made  without  the  approb*» 
tioa  of  the  Pfeeident  of  the  United  States. 

Attorney  General^s  Opfiob, 

June  11, 1867. 
Sir:  By  the  Wh  section  of  £he  charter  of  this  city,  the 
power  is  given  to  the  councils  "  to  regulate^  with  the  appTobou- 
ticTi  of  the  President  of  the  United  States,  the  manner  of 
erecting,  and  the  materials  to  be  used  in  the  erection  of 
houses/'  In  1822  an  ordinance  was  passed  to  prohibit  the 
erection  of  a  wooden  house  within  twenty-four'  feet  of  a 
lirick  one,  and  Mr.  Monroe  approved  it  The  city  legisla- 
ture now  proposes  to  make  a  special  ordinance  to  exempt 
Mary  Lewis  from  the  operation  of  the  general  ordinance 
of  1822.  This,  in  toy  opinion,  is  a  regulation  within  the 
meaning  of  the  word  as  used  in  the  charter,  and  it  cannot 
be  made  without  your  approbation.  You  can  give  it  or 
idthhold  it,  as  you  think  proper.  I  knofw  nothing  about 
the  merits  of  the  case. 

I  am,  with  profound  respect,  yours,  &c;, 

J.  S.  BLACK 
To  the  President. 


CAS&  OF  CAPTAIN  WILKES. 

When  an  officer  of  fhe  United  States  is  sned  for  the  performance  of  his  dnty, 
the*  Government  is  bonnd  tor  protect  him  by  paying  the  costs  of  his  defence. 
If  he  defenAi  hiiAself,  send  proves  npon  his  trial  that  he  was  exieating  thd 
law,  or  the  ordes  of  his  superior,  his  ezpfinses  oug^t  to  be  reimboned  to 

"him 

Attorney  Qrnkral's  Ofpicb, 

June  14, 1857. 
Sir:  Captain  Wilkes,  while  in  command  of  the  explor- 
ing expedition^  caused  one  of  his  men  to  be  ponished  for 
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disobedience  of  orders.  After  his  return  the  man  brought 
an  action  of  trespass  against  Captain  Wilkes,  which,  after 
several  trials,  was  abandoned  by  the  plaintiff. 

I  consider  the  decision  of  the  Supreme  Court,  and  the 
final  termination  of  the  cause  under  an  opinion  given  by 
that  tribunal,  as  establishing  fully  that  the  orders  disobeyed 
by  the  plaintiff  were  the  lawful  orders  of  his  superior 
officer,  and  that  the  punishment  for  such  disobedience  was 
inflicted  by  Captain  Wilkes  in  the  discharge  of  his  proper 
duty. 

Captain  Wilkes  suffered  seriously  by  this  litigation;  for, 
though  it  was  finally  determined  in  his  favor,  his  defence 
put  him  to  a  heavy  expense,  besides  the  trouble  and  vexa- 
tion of  it.  He  now  demands  that  the  Government  will 
reimburse  those  expenses,  and  you  ask  whether,  in  my 
opinion,  his  claim  is  valid. 

When  an  officer  of  the  United  States  is  sued  for  doing 
what  he  was  required  to  do  by  law,  or  by  the  special 
orders  of  the  Government,  he  ought  to  be  defended  by 
the  Government  This  is  required  by  the  plain  principles 
of  justice  as  well  as  by  soimd  policy.  No  man  of  com- 
mon prudence  would  enter  the  public  service  if  he  knew 
that  the  performance  of  his  duty  would  render  him  liable 
to  be  plagued  to  death  with  lawsuits,  which  he  must  carry 
on  at  his  own  expense.  For  this  reason  it  has  been  the 
uniform  practice  of  the  Federal  Government,  ever  since  its 
foundation,  to  take  upon  itself  the  defence  of  its  officers 
who  are  sued  or  prosecuted  for  executing  its  laws.  The 
following  are  some  of  the  cases  in  which  this  has  been 
done;  Mitchell  v.  Harmony,  13  How.,  115;  Elliott  v. 
Swartwout,  10  Pet,  137;  Tracy  v.  Swartwout,  10  Pet, 
80;  Lawrence  v.  Allen,  7  How.,  785;  Same  i?.- Caswell, 
13  Howard,  488;  Greely  r.  Thompson,  10  How.,  225; 
King  V.  Maxwell,  17  How.,  147;  The  United  Stated  v. 
Guthrie,  17  How.,  284;  The  United  States  v.  Booth,  18 
How.,  476;  Greely  v.  Burgess,  18  How.,  413;  Staireiv. 
Peaslee,  18  How.,  521;  Gelston  r.  Hoyt,  8  Wheat,  247; 
Fleming  v.  Page,  9  How.,  608;  Kendall  v.  The  United 
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States,  12  Pet,  61;  Marbnry  v.  Madison,  1  Cr.,  187.  In 
Little  r.  Barreme,  2  Cr.,  170,  the  Government  took  no 
part  in  the  defence,  but  it  afterwards  assumed  the  judg- 
ment, and  paid  it  with  interest  and  all  charges. 

If  an  officer,  sued  for  doing  his  duty,  carries  on  his  own 
defence,  without  appealing  to  the  Government  for  aid 
during  the  pendency  of  the  cause,  I  think  he  has  a  just 
claim,  after  it  is  determined,  to  be  placed  in  as  good  a 
condition  as  he  would  have  been  in,  if  the  Government  had 
taken  the  defence  on  itself— in  other  words,  to  be  paid  the 
sum  he  is  out  of  pocket  Of  course,  he  is  not  to  be  allowed 
any  unreasonable  or  extravagant  expenses.  ^ 

I  see  no  reason  why  Captain  Wilkes  should  not  have 
what  he  asks. 

I  am,  very  respectftdly,  yours,  &c., 

J.  S.  BLACK 

Hon.  Isaac  Toucet, 

Secretary  of  the  Navy. 


MARSHAL'S  BOND. 

"Wban  ft  temporary  appointment  of  United  States  Marshal  has  been  made 
by  the  President,  the  recital  in  the  official  bond  should  be  in  conformity 
yriih  the  nature  of  the  appointment. 

Attobnby  Genbbal's  Opficb, 

Auffust  14, 1857. 

Sm:  I  have  the  honor  to  acknowledge  the  receipt  of 
your  communication  of  the  11th  inst.,  asking  my  opinion 
IB  relation  to  the  sufficiency  of  the  official  bond  of  E.  E. 
Blackburn,  United  States  Marshal  for  the  northern  district 
of  Florida. 

It  appears  that  he  holds  a  temporary  appointment  from 
the  President,  but  that  there  is  in  the  bond  a  recital  that 
he  has  been  appointed  for  the  term  of  four  years.  Under 
the  circumstances  I  do  not  think  it  material  to  express 
an  iopinion  upon  the  validity  of  this  .bond. .  Bat,  inasmuch 
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as  thb  form  used  is  open  to  question,  it  is,  in  my  opinion, 
proper  to  require  him  to  execute  »  new  bond,  in  a  form  to 
be  free  from  all  doubt  It  would  be  highly  proper  tiiat 
the  oath  of  justification  by  the  sureties,  and  the  approval 
by  the  judge,  with  instructions  concerning  the  execution, 
should  be  printed  with  the  bond. 
Very  respectfully, 

J.  S.  BLACK 
Hon.  Jacob  Thompson, 

Secretary  of  the  Interior. 


EXECUTIVE  DEPARTMENTS'  PRINTING. 

1.  The  act  of  Congress  requires  the  advertiBingof  the  Ezecntive  departments 

to  b9  given  to  U^e  two  newspapers  printed  in  the  city  of  Washington 
which  have  the  largest  permanent  subscription,  and  permits  the  Presi- 
dent to  select  a  third. 

2.  Where  a  daily,  weekly,  and  tri-weekly  new^aper  are  printed  and  pub- 

lished in  the  same  office,  by  the  same  person,  and  under  the  same  name, 
they  are  not  different  papers,  but  different  editions  of  the  same  paper. 
8.  The  advertising  should  be  given  to  those  papers  which  have  the  largest 
permanent  subscription  to  all  thoir  issues. 

Attorney  General's  Office, 

My  21, 1857. 

Sir:  Tour  communication,  asking  my  opinion  on  the 
claim  made  by  the  publisher  of  the  '^States"  newspaper 
for  the  advertising  of  your  department,  has  been  received 
and  considered. 

The  law  ^ves  the  advertising  of  the  Execntive  daptui^ 
ments  to  the  two  newspapers  printed  in  the  city  of  Wash- 
ington which  have  the  largest  permanent  subscriptioa, 
and  permits  the  President  to  select  a  third.  The  act 
of  Congress  has  a  proviso  that  "the  same  publications 
shall  be  made  in  each  of  said  papers  equally  as  to  fre- 
quency.'*   (5  Stat,  at  Large,  795.) 

The  Siates,  like  the  InteUigeTicery  XMcfn,  Star,  and  Globe^ 
is  printed  weekly,  tri-weekly,  and  daily;  and  I  assume  (for 
4Sttch  \a  the  aUegation  of  its  editor)  that  it  has  a  daily  ^cift- 
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iation  greater  thaa  either  of  its  cot^mporaries  in  thie  city* 
But  at  least  two  of  the  others  hiave  (each  of  them)  a  pet^ 
maaent  sabsGription  to  their  daily,  weekly,  and  tri-weekly 
issues,  which,  in  the  aggregate,  is  greater  than  the  aggre^ 
gate  subscription  to  the  ^'Stales" 

I  am  clear  that  in  ordier  to  ascertain  which  paper  haf 
the  ^^  largest  permanent  subscription,"  you  must  count  all 
the  subscribers,  and  not  confine  yourself  merely  to  the 
read^s  of  the  daily  issue.  A  daily,  weekly,  and  tri-weekly 
newspaper,  printed  and  published  in  the  same  office,  by 
the  same  person,  and  under  the  same  name,  are  not  diffe]> 
ent  papers,  but  different  editioas  of  the  same  paper.  The 
words  of  the  law,  literally  construed,  require  all  the  sub- 
scribers to  all  the  editions  to  be  counted.  The  spirit  of 
the  law  has  that  scope  also.  There  are  many  advertise- 
ments which  ought  to  be  read  as  widely  as  possible 
throughout  the  whole  country*  The  daily  papers  have 
but  littie  circulation  outside  of  the  city.  It  is  upon  the 
weeklies  and  tri-weeklies  alone  that  you  can  rely  for  giving 
information  to  country  readers. 

But  it  is  said  thsft  no  advertisements  are  published  in 
the  weekly  and  tn-weekly  papers,  and  that  when  on^  of 
the  departments  orders  an  advertisenient  to  be  inserted 
weekly  it  is  merely  printed  onoe  a  week  in  the  daily  edir 
tion«  If  this  be  true,  it  requires  some  attesption.  The 
object  of  the  law  is  not  carried  out  When  you  advertise 
for  proposals  to  furnish  supplies  for  the  army,  you  mean 
not  only  to  let  the  city  of  Washhigtoxi  know  that  a  eoor 
tract  will  be  made,  but  you  desire  to  invite  oompetitioft 
from  every  part  of  the  Union.  This  purpose  is  not 
answered  by  a  weekly  advertisement  in  a  daily  paper*  J£ 
it  be  said  that  the  Washington  papers  are  used  for  the  sole 
purpose  of  giving  information  to  their  readers  here,  and 
that  the  advertisements  are  published  elsewhere  .for  the 
benefit  of  other,  readers,  then  you  ought  never  to  publish 
a  weekly  or  tri-weekly  advertLsement  itx  wy  Wasbi^ag^n 
p^per  at  all.  If  daily  advertisemonts  alone  are  printed 
here,  if  Washington  papers  are  to  be  used  as   mere 
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vehicles  for  giving  local  information,  the  claim  made  by 
the  ^^ States'*  is  fair  enough;  for  I  do  not  see  why  the  sub- 
scribers should  be  counted  to  an  edition  in  which  the 
advertisements  never  appear.  I  do  not  doubt  that  the  law 
requires  them  to  be  published  weekly,  in  the  weekly 
papers'  at  Washington,  tri-weekly  in  the  tri-weekly,  and 
daily  in  the  daily. 

You  cannot  divide  the  advertising  patronage  by  publish- 
ing daily  in  two  papers  and  weekly  in  two  others,  for  that 
would  be  employing  four  papers,  while  the  law  confines 
you  to  two. 

I  advise  you  to  publish  your  advertisements  in  the 
two  papers  having  the  largest  subscription  to  all  their 
issues,  provided  they  will  consent  to  print  such  as  you 
desire  to  have  printed  weekly  in  their  weekly,  and  tri- 
weekly in  their  tri-weekly  editions.  If  they  insist  upon 
publishing  weekly  or  tri-weekly  advertisements  in  a  daily 
paper  exclusively,  then  I  think  you  ought  to  publish  no 
weekly  advertisements  here,  and  when  you  come  to  that 
conclusion,  give  your  daily  advertisements  to  the  paper 
which  has  the  largest  daily  circulation. 

As  to  the  evidence  by  which  the  amount  of  subscription 
is  to  be  ascertained,  that  must  be  left  to  yourself.  What- 
ever satisfies  your  own  mind  is  sufficient  The  act  of 
Congress  has  not  prescribed  any  mode  of  proof,  nor  ex- 
cluded any. 

Though  it  be  a  sine  qua  non  that  the  two  papers,  selected 
by  the  department,  must  be  those  which  have  the  largest 
ftubscription,  the  third  is  chosen  by  the  President,  purely 
at  his  discretion.  He  can  select  which  one  he  pleases, 
without  regard  to  its  circulation. 

But  the  three  papers  being  thus  designated,  you  cannot 
advertise  in  any  others. 

I  am,  most  respectfully,  yours,  &c., 

J.  S.  BLACK. 

Hon.  John  B.  Flotd, 

Secretary  of  War. 
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CLAIM  OF  THE  STATE  OP  MARYLAND. 

1.  The  intent  of  the  legislature  must  be  ascertained  irom  the  words  of  the 

law,  without  reference  to  the  reports  of  committees  or  the  speeches  of 
members. 

2.  Ab  a  general  mle,  the  Government  never  pays  inlerest  npon  a  debt  except 

onder  a  special  contract,  or  a  special  law  ezpreealy  providing  (or  the 
payment  of  interest. 

3.  All  legislative  grants,  whether  of  money  or  of  privileges,  are,  and  ought 

to  be,  construed  strictly  against  the  grantees. 

4.  An  act  of  Congress  authorising  the  payment  of  interest  on  a  debt,  without 

fixing  any  time  when  it  shidl  cease  to  be  paid,  authorises  interest  to  be 
computed  as  long  as  any  part  of  the  principal  remains  unsatisfied. 

Attobnbt  Gbnbeal's  Office, 

Auffusi  11, 1857. 

SiB:  I  have  very  carefully  considered  the  qnestion  you 
submitted  to  me  on  the  construction  of  that  section  in  the 
Civil  and  Diplomatic  Appropriation  Bill  of  March  8, 1857, 
which  provides  for  the  re-examination  of  an  old  account 
between  the  State  of  Maryland  and  the  United  States. 
(11  Stat,  at  Large,  229.) 

I  will  state  the  facts  only  so  far  as  they  are  necessary  to 
show  how  the  question  of  law  arises,  and  without  regard 
to  exactness,  either  in  dates  or  sums. 

During  the  war  of  1812  the  United  States  became  in- 
debted to  Maryland  about  half  a  million  of  dollars.  The 
principal  of  that  debt  was  paid  off  in  various  sums,  at 
different  times  between  1818  and  1822;  but  no  interest 
was  paid.  In  1826  Congress  passed  an  act  authorizing 
interest  to  be  computed  and  paid  at  the  Treasury.  This 
was  done;  but  in  making  the  calculation  all  the  payments 
were  applied  to  the  principal,  reducing  the  sum  upon 
which  the  interest  was  allowed  by  the  full  amount  of  each 
payment,  and  allowing  no  interest  at  all  after  the  debt 
had  thus  been  extinguished.  Maryland  never  was  satis- 
fied with  this.  She  continued  to  memorialize  Congress 
for  a  more  liberal  adjustment  of  her  claim,  but  never 
succeeded  until  the  last  day  of  the  last  session,  when  the  act 
now  under  consideration  wa^  passed. 
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This  act  requires  the  accounting  officers  to  make  the 
calculation  by  the  following  rule :  "  Interest  «hall  be  calcu- 
lated up  to  the  time  of  any  payment  made;  to  this  interest 
the  payment  shall  be  first  applied,  and,  if  it  exceed  the 
interest  due^-the  balance  shall  be  applied  to  diminish  the 
principal ;  if  the  payment  fall  short  of  the  interest,  the 
balance  of  interest  shall  not  be  added  to  the  principal  so 
as  to  produce  interest." 

The  Third  Auditor  of  your  department,  in  his  report 
upon  the  case,  expresses  a  strong  doubt  whether  the  act  o^ 
1867  authorizes  any  interest  to  be  paid  after  the  settlement 
of  1826,  though  a  calculation  made  agreeably  to  that  law 
shows  that  a  portion  of  the  principal  was  ]hen  due,  and 
has  remained  unpaid  ever  since;  while  the  counsel  for  the 
claim  are  very  clear  that  interest  should  be  counted  down 
•  to  the  present  time,  or  at  leaat  to  the  d^  of  the  act 
This  difierence  of  opinion  raises  the  question  which  I  am 
to  flolye. 

Since  the  dispute  arose,  several  distinguished  and  leading 
members  of  Congress  have  stated  (in  letters  which  have 
been  laid  before  me)  that  they  voted  for  it  in  the  belief 
that  it  would,  and  with  the  intent  that  it  should,  give  to 
Maryland  all  that  she  now  claims  under  it  The  report 
which  accompanied  the  bill  when  it  oame  into  the  House 
of  Eepresentatives  shows  that  it  was  so  understood  by  the 
committee  that  framed  it.  There  was  also  an  adverse  re- 
port from  another  committee,  by  whom  it  was  opposed  on 
the  ground  that  interest  ought  not  to  be  given  to  the 
present  time.  The  evidence,  in  short,  makes  it  tolerably 
clear  that,  while  the  bill  was  on  its  passage  through  CoUr 
.gresB,  its  friends  and  its  opponents  m  both  Houses  regarded 
it  as  a  provision  for  the  payment  of  interest  on  the  whole 
of  the  principal  debt,  as  long  as  that  principal  should 
remain  unpaid.  But  I  cannot  allow  tlubs  fact  to  have  the 
smallest  weight  on  my  judgment  The  act  must  be  con- 
strued ^  viseeribus  suis.  Congress  addresses  the  executive 
.and  judicial  departments  of  the  Government  only  through 
the  statute  book.    When  we  speak  of  the  intent  of  the  legia- 
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latujfe  we  reftdr  to  the  meaoiiig  of  the  words  used  ia  their 
act,  and  iiot  to  die  unexpresaed  thought  which  may  hav^e 
been  in  the  minda  of  the  members.  When  one  or  all  the 
members  of  a  legislative  body  declare  it  to  have  been  their 
intention  thpt  a  particular  act  shall  have  a  certain  eon- 
structiony  each  declaration  is  useless  if  their  construction 
be  correct^  and  unwanranted  if  it  be  wrong.  In  either 
case  it  is  no  proper  ^lament  of  a  legal  judgment  Yon 
must  ascertain  in  this,  as  in  other  cases,  what  Congress  has 
commanded  you  to  do,  by  taking  the  words  of  the  law, 
and  understanding  them  in  the  sense  assigned  to  tihem  by 
the  established  rules  of  interpretation. 

First  of  all  it  must  be  kept  in  mind  that,  as  a  general 
rule,  the  Government  does  not  pay  interest  The  excep- 
tions to  this  rule  are  found  only  in  cases  where  the 
demands  are  made  under  special  contracts  or  special  laws, 
expressly  providing  foo*  the  payment  of  interert.  An 
obligation  to  pay  it  is  not  to  be  implied  against  the  Gov- 
ernment as  it  is  against  a  private  party,  from  the  mere 
fact  that  the  principal  was  detained  from  the  creditor 
after  his  right  to  receive  it  had  accrued. 

There  is  another  canon  of  construction  which  must  not 
be  overlooked,  and  that  is  that  all  laws  which  give  away 
the  public  money  are  to  be  interpreted  strictly  againat  the 
party  to  whom  it  is  given.  He  who  claims  a  payment  out 
of  the  Tieasuiy ,  and  bases  that  claim  upon  an  act  of  Con- 
gress, mus^  show  the  payxaent  to  be  authorized  either 
expressly  or  by  very  clear  implication.  Ambiguous 
phrases  will  jaot  serve  his  turn.  When  two  meanings  can 
be  assigned  to  an  act  like  this,  and  the  arguments  in  &vor 
of  both  are  nearly  balanced,  the  public  is  entitled  to  the 
benefit  of  td;ie  doubt  Of  course,  I  do  not  now  mean  to 
say  that  a  claim  ought  to  be  defeated  by  straining  the 
sense  of  the  law  against  it  But  if  Congress  has  all  the 
money  of  the  United  States  under  its  control,  it  also  has 
the  whole  English  language  to  give  it  away  with;  and  it  is 
so  easy  to  use  definite  terms  in  a  law  like  this,  that  when 
^ey  %re  i^yt  used  we  will  presume  them  not  to  be  meant 
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All  legislative  grantB,  whether  of  money  or  of  privileges, 
are  and  ought  to  be  construed  strictly  against  the  grantees. 

These  principles  create  the  only  difficulty  that  lies  in  the 
way  of  the  claim.  K  I  could  put  a  liberal  construction  on 
the  law,  my  duty  would  soon  be  done.  But,  before  I  can 
advise  you  to  pay  the  State  of  Maryland  interest  down  to 
this  time,  I  must  fbtid  something  in  the  act  of  Congress 
which  expressly  says,  or  clearly  implies,  that  she  is  entitled 
to  it 

The  act  of  1857,  after  declaring  that  the  account,  settled 
agreeably  to  the  act  of  1826,  should  be  re-examined,  and 
directing  the  amount  of  the  debt  and  the  several  payments 
on  it  to  be  taken  as  truly  stated  in  the  old  account,  adds  these 
words :  "  But,  in  the  calculation  of  the  interest  due  under 
the  act  aforesaid^  the  following  rules  shall  be  observed,"  &c. ; 
and  then  goes  on  to  lay  down  the  new  rule  for  computing 
interest  I  was  at  first  strongly  inclined  to  the  opinion, 
that  the  phrase  I  have  quoted  would  confine  the  allowance 
of  interest  to  the  period  previous  to  1826 ;  but  the  logical 
consequence  of  that  view  would  be  to  nullify  the  act  of 
1857  altogether.  K  no  interest  could  be  allowed,  except 
what  was  due  under  the  act  of  1826,  all  the  rules,  introduced 
now  for  the  first  time,  must  go  for  nothing.  The  whole 
amount  of  ^^  both  principal  and  interest  due  under  the 
act  aforesaid''  was  paid  thirty  years  ago;  and  there  is 
nothing  due  under  that  act  now.  But  such  is  manifestly 
not  the  meaning  of  the  act  of  1867,  which  is  very  plainly 
intended  to  give  a  much  larger  sum  than  was  paid  before. 
I  think,  therefore,  that  these  words  could  not  have  been 
introduced  to  limit  the  amount  of  interest  or  the  time  it 
should  run,  but  were  used  merely  because  the  act  of  1826, 
and  the  accounts  stated  under  it,  were  adopted  as  a  stand- 
ard for  ascertaining  the  sum  of  the  debt  and  the  dates  of 
the  several  payments. 

On  the  other  hand,  Congress,  in  prescribing  the  rules  by 

•  which  this  calculation  shall  be  made,  have  used  almost  the 

words  in  which  the  Supreme  Court  declared  how  interest 

waa  to  be  counted  between  private  parties.    When  there 
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is  a  well-known  judicial  decision,  establiBfain^  a  rule  which 
is  applicable  to  one  class  of  cases,  and  the  legislatiire  after- 
wards extends  that  rule  to  another  case  not  coyered  by  the 
decision,  it  cannot  reasonably  be  suj^sed  that  the  statute 
and  the  decision  were  meant  to  be  understood  differently. 
"What,  then,  did  the  Supreme  Court  mean  by  the  sentences 
transcribed  into  the  law?  Nobody  ever  understood  them 
otherwise  than  as  requiring  interest  to  be  computed  to  the 
nme  of  final  payment 

When  Congress  authorizes  the  payment  of  a  debt  with 
interest,  this,  without  more,  means  that  legal  interest  shall 
be  paid  on  the  whole  of  the  principal  for  all  the  time 
during  which  the  principal  has  been  unpaid.  When  the 
obligation  of  the  Government  to  pay  interest  on  a  particu- 
lar debt  has  been  acknowledged  by  a  statute,  there  is  no 
rule  of  construction  which  will  stop  the  interest  before  the 
debt  is  paid,  unless  the  same  statute  has  fixed  some  other 
time,  after  which  it  shall  cease  to  be  allowed.  The  act  of 
1857  does  direct  that  interest  shall  be  paid  on  the  debt  due 
to  the  State  of  Maryland,  and  it  does  not  say  for  how  long 
a  time  it  shaU  be  computed.  It  seems  to  follow,  as  a 
necessary  consequence,  from  these  premises,  that  it  must 
be  allowed  to  the  present  time,  if  any  portion  of  the  prin- 
cipal debt  be  still  impaid. 

It  cannot  be  denied  that  a  part  of  the  principal  remains 
at  this  moment  undischarged.  It  is  true  that  money  enough 
was  paid  to  satisfy  it  But,  in  the  settlement  now  to  be 
made,  you  must  apply  the  payments  so  as  to  keep  down 
the  interest  When  the  last  payment  was  made,  all  the 
interest  then  due  was  satisfied.  What  was  not  paid  then 
is,  under  the  act  of  1857,  to  be  regarded  as  principal,  and 
cannot  be  called  a  balance  of  interest,  without  going  in  the 
teeth  of  the  law. 

The  very  object  and  purpose  of  this  law  is  to  give  interest 
on  the  claim,  and  to  prescribe  a  rule  for  counting  it.  When 
a  calculation  is  made  according  to  that  rule,  there  is  a  cer- 
tain portion  of  the  principal  found  to  be  due  now  as  much 
as  it  ever  was.    K  the  principal  was  not  paid  in  1826,  why 
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should  it  not  bear  interest  afterwards  as  well  as.  before? 
Why  select  that  period  for  stopping  the  interest,  rather 
than  any  other  point  of  time  between  the  origin  and  the 
extinction  of  the  debt?  If  you  say  there  was  a  settlement 
then  made,  of  which  this  is  a  mere  re-examination,  I  admit 
it;  but  I  go  further,  and  add,  that  it  is  a  re-examination  by 
rules  which  must  produce,  and  were  meant  to  produce,  a 
different  result;  and  that  difference  is  created  by  the  new 
mode  of  applying  the  payments.  By  the  act  of  1826  the 
interest  is  not  stopped  until  payment  of  the  principal;  but 
the  principal  was  considered  as  paid  when  the  creditor 
received  money  enough  to  cover  it,  and  the  interest  alone 
stood  back.  The  act  of  1857,  by  a  different  application  of 
■the  payments,  made  that  principal  which  before  was  inter- 
est. Why  this  reversal  of  things?  Not,  surely,  for  the 
mere  purpose  of  changing  their  names.  It  must  have  had 
a  practical  object  What  was  it?  Why  was  the  interest 
wiped  out,  and  the  balance  suffered  to  stand  as  principal? 
Manifestly  because  the  interest  would  not  bear  interest, 
but  the  principal  would.  If  I  could  reach  the  conclusion 
that  this  is  a  doubtfiil  statute,  I  would  advise  you  not  to 
pay  the  claim;  for  I  do  not  think  that  the  respect  we  owe 
to  a  State  makes  aaiy  difference  in  the  right.  But  Congress 
has  given  to  Maryland  interest  on  her  debt;  and  I  look  in 
vain  for  any  thing  which  declares  that  interest  shall  be 
stopped  before  the  principal  is  paid. 

I  am,  most  respectfully,  yours,  &c., 

J.  8.  BLACK 
Hon.  Howell  Cobb, 

Seerekxry  of  the  Treasury. 


RIGHT  OF  EXPATRIATION. 

1.  Any  citizen  of  the  United  States,  native  or  naturalized,  may  remoye  from 

the  country,  and  change  his  allegiance,  provided  this  be  done  in  time  of 
peace,  and  for  a  purpose  not  directly  injurious  to  the  interests  of  thie 
Government. 

2.  If  he  eraigratefl,  carries  his  family  and  e£fect8  along  with  him,  manifests 

his  intention  not  to  return,  takes  up  his  residence  abroad,  and  assumes 
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the  obligatkm  of  a  tubjeet  to  a  foreign  government,  thii  implies  a  dieses 
lution  of  hi>  previona  relatione  with  the  United  States,  and  no  other 
evidence  of  that  fact  is  required  by  our  law, 

3,  A  native  of  Bavaria  naturalized  in  America  may  return  to  his  nativft 

country,  and  assume  his  political  gtattu  m  a  subject  of  the  King  of  Ba» 
▼ariaf  if  there  be  mo  law  there  to  forbid  it 

4.  The  Bavarian  government  may  require  him  to  abjure  his  allegiance  to 

the  United  States  in  such  form  as  they  may  choose  to  prescribe,  sinoe 
we,  on  our  part,  make  our  own  regulations  for  the  admission  of  Bava- 
rian subjects  as  eitiiens  of  the  United  States. 

AKORKBT  GtEJSnSEAL'B  Otpiob, 

Auffust  17, 1857. 

SiE:  The  note  of  Connt  de  Montgelas,  transmitted  to  your 
department  through  Mr.  Vroom,  our  minister  at  Berlin, 
asks  for  an  explanation  of  the  opinion  given  by  Mr.  Gush- 
ing, in  October  last,  on  the  right  of  an  American  citizen 
to  expatriate  himself.    (8  Opin.,  189.) 

The  specific  case  put  by  Count  Montgelaa  is  that  of  Julius 
Amther,  a  native  of  Immelhausen,  in  Bavaria,  who  came 
to  this  country,  and,  after  being  naturalized,  returned  again 
to*  Bavaria.  His  effort  to  recover  his  status  as  a  native  Bava- 
rian seems  to  be  impeded  by  a  doubt  which  the  authorities 
there  entertain  on  the  question  whether  he  can  throw  off 
his  allegiance  to  the  United  States;  and,  if  so,  in  what 
manner  it  is  to  be  done. 

There  is  no  statute,  or  other  law  of  the  United  States, 
which  prevents  either  a  native  or  naturalized  citizen  from 
severing  his  political  connection  with  this  Government,  if 
he  sees  proper  to  do  so,  in  time  of  peace,  and  for  a  purpose 
not  directly  injurious  to  the  interests  of  the  coimtry. 

There  is  no  mode  of  renunciation  prescribed.  In  my 
opinion,  if  he  emigrates,  carries  his  family  and  effects 
atong  with  him,  mmiifeets  a  plain  mtentioii  not  to  return, 
takes  up  his  permanent  residence  abroad,  and  assumes  the 
obligation  of  a  subject  to  a  foreign  government, — ^this  would 
imply  a  dissolution  of  his  previous  relations  with  the  Uni- 
ted States;  and  I  do  not  think  we  could  or  would  after- 
wards claim  from  him  any  of  the  duties  of  a  citizen.  At 
all  events,  the  fact^of  renunciation  is  to  be  established— -like 
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other  facts  for  which  there  is  no  prescribed  form  of  proof- 
by  any  evidence  which  will  convince  the  judgment.  It  is 
for  the  authorities  of  Bavaria  to  determme,  first,  whether 
they  will  readmit  Mr,  Amther  to  the  privileges  enjoyed  by 
a  native  subject  of  their  king,  without  an  express  renunci- 
ation of  his  American  citizenship.  If  this  be  decided  in 
the  negative — ^that  is  to  say,  if  they  demand  from  him  an 
express  renunciation — they  may  take  it,  and  cause  it  to  be 
authenticated  in  what  form  they  please.  They  may  de- 
mand an  oath  of  abjuration  as  a  test  of  his  sincerity,  or  as 
a  necessary  part  of  his  title  to  the  future  protection  of  the 
Bavarian  government.  Whatever  satisfies  them  ought  to 
be  satisfactory  to  us,  since  in  all  similar  cases  we  prescribe 
our  own  rules  for  the  admission  of  Bavarian  subjects  as 
citizens  of  the  United  States. 

I  have  spoken  of  the  laws  of  the  United  States.  Virginia 
and  Kentucky,  two  of  the  States,  have  statutes  which  re- 
quire a  certain  formula  for  renunciation  of  citizenship.  But 
those  statutes  have  no  application  to  this  case.  I  do  not 
understand  Mr.  Amther  to  have  resided  in  either  of  those 
States.  If  the  Federal  Government  gives  him  up,  his  obli- 
gations to  the  particular  State  in  which  he  lived  could 
hardly  come  into  any  practical  conflict  with  those  which 
he  is  about  to  assume  towards  his  native  country. 
I  am,  very  respectfdlly,  yours,  &c., 

J.  S.  BLACK 
Hon.  Lbwis  Cass, 

Secretary  of  Stale. 


DUTIES  TO  BE  PAID  BY  APPLICANTS  FOR  PATENTS. 

1.  The  payment  of  a  daty  Qpon  a  patent  or  caveat  to  the  credit  of  the  Treas- 

ury is  not  a  pledge  or  deposit  of  the  money,  but  an  absolute  and  uncon- 
ditional payment. 

2.  If  the  patentee  or  caveator  afterwards  demands  the  money  to  be  repaid  to 

him,  he  must  show  that  hita  demand  for  it  is  founded  on  some  law  within 
whose  terms  he  can  bring  his  case  distinctly  and  clearly. 

3.  There  is  but  one  provision  in  the  act  of  July  4, 1836,  authorizing  a  duty 

once  paid  to  be  refunded,  and  that  is  found  in  the  third  sentence  of  the 
seventh  section. 
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4.  That  sentence  anthorixes  twenty  dollars  to  be  returned,  not  to  a  caveator, 

nor  one  who  has  made  an  *' incomplete  application,"  bat  to  a  person  who 
has  made  an  application  which  is  perfect  enough  to  be  examined,  and 
which,  in  point  of  iact,  hw  been  examined  and  rejected. 

5.  It  follows  that  a  par^  who  merely  files  a  caveat,  paying  the  legal  duty 

of  twenty  dollars,> cannot  withdraw  the  caveat  and  demand  a  return  of 
tendollaxB 


Attorney  Gbnbral*s  Officb, 

August  18, 1857, 

Sib:  I  have  examined  the  questions  proposed  in  your 
communication  of  the  28d  ultimo,  arising  upon  the  patent 
laws.  The  case  presented  upon  which  they  arise  is  sub- 
stantially this:  A  person  filing  a  caveat  and  paying  twenty 
dollars,  demands,  in  one  case,  the  return  of  ten  dollars,  and 
in  others,  on  paying  an  additional  ten  dollars,  making  thirty 
in  the  whole,  and  without  doing  any  other. act,  deniands  a 
return  of  twenty  dollars.  •  The  question  ia,  whether  the 
Commissioner  is  authorized  to  refund  the  amount  claimed 
in  either  case. 

The  first  question  involves  the  meaning  of  the  law  con- 
cerning caveats.  The  12th  section  of  the  patent  law  of  1836 
provides:  "That  any  citizen  of  the  United  States,  or  alien 
who  shall  have  been  resident  in  the  United  States  one 
year  next  preceding,  and  shall  have  made  oath  of  his  inten- 
tion to  become  a  citizen  thereof,  who  shall  have  invented 
any  new  art,  machine,  or  improvement  thereof,  and  shall 
desire  further  time  to  mature  the  same,  may,  on  paying  to 
the  credit  of  the  treasury,  in  fanner  as  provided  in  the 
9th  section  of  this  act,  the  sum  of  twenty  dollars,  file  in  the 
Patent  Office  a  caveat,  setting  forth  the  design  and  purpose 
thereof,  and  its  principal  and  distinguishing  characteristics, 
and  praying  protection  of  his  right  till  he  shall  have  ma- 
tured his  invention;  which  sum  of  twenty  dollars,  in  case 
the  person  filing  such  caveat  shaR  afterwards  take  ofuX  a  patent 
far  the  invention  therein  mentionedy  shall  be  considered  a  part 
of  the  sum  herein  required  for  the  same.  And  such  caveat 
shall  be  filed  in  the  confidential  archives  of  the  office,  and 
preserved  in  secrecy."    (5  Stat  at  Large,  121.)    This  enti- 
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ties  the  caveator  to  notice  of  any  competing  invention 
within  one  year,  and  allows  him  three  months  to  complete 
his  application.  There  is  no  provision  allowing  a  caveator, 
as  snct,  to  withdraw  any  portion  of  the  twenty  dollar  fee 
which  is  required  on  filing  it.  In  the  absence  of  any  such 
law  it  cannot  be  lawfully  done.  The  claim  to  refund  ten 
dollars  in  the  cases  should  be  rejected,  because  there  is  no 
authority  for  such  refunding. 

The  second  question  depends  upon  the  construction  of 
the  6th  and  7th  sections  of  said  patent  act,  (5  Stat  at  Large, 
119-120;)  the  first  of  which  provides,  that  any  person  who 
has  discovered  or  invented  any  new  and  useful  improve- 
ment in  any  art,  machine,  manufacture,  or  composition  of 
matter,  may  make  application  in  writing  for  a  patent.  The 
section  then  specifies  what  the  applicant  shall  do  to  make  an 
application.  The  following,  being  statutory  requirements, 
cannot  be  dispensed  with  by  the  Commissioner:  "But  be- 
fore any  inventor  shall  receive  a  patent  for  any  such  new 
invention  or  discovery,  he  shall  deliver  a  written  description 
of  his  invention  or  discovery,  and  of  the  manner  and  pro- 
cess of  making,  constructing,  using,  and  compounding  the 
same,  in  such  full,  clear,  and  exact  terms,  avoiding  unne- 
cessary prolixity,  as  to  enable  any  person  skilled  in  the  art 
or  science  to  which  it  appertains,  or  with  which  it  is  most 
nearly  connected,  to  make,  construct,  compound,  and  use 
the  same;  and  in  case  of  any  machine,  he  shall  fully  explain 
the  principle,  and  the  several  modes  in  which  he  has  con- 
templated the  application  of  that  principle  or  character,  by 
which  it  may  be  distinguished  from  other  inventions,  and 
shall  particularly  specify  and  point  out  the  part,  improve- 
ment, or  combination  which  he  claims  as  his  own  invention 
or  discovery.  He  shall,  ftirthcrmore,  accompany  the  whole 
with  a  drawing  or  drawings,  and  written  references,  where 
the  nature  of  the  case  admits  of  drawings;  or  with  speci- 
mens of  ingredients,  and  of  the  composition  of  matter, 
sufiicient  in  quantity  for  the  purpose  of  experiment,  where 
the  invention  or  discoveiy  is  of  a  composition  of  matter: 
which  descriptions  and  drawings,  signed  by  the  inventor 
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and  attested  by  two  witnesses,  shall  be  filed  in  the  Patent 
Oflice;  and  h^  shall,  moreover,  furnish  a  model  of  his 
invention,  in  all  cases  which  admit  of  a  representation  by 
model,  of  a  convenient  size  to  exhibit  advantageously  its 
several  parts.  The  applicant  shall  also  make  oath  or  affir- 
mation that  he  does  verily  believe  he  is  the  original  and  first 
inventor  or  discoverer  of  the  art,  machine,  composition,  or 
improvement  for  which  be  solicits  a  patent;  and  that  he 
does  not  know  or  believe  that  the  same  was  before  known 
or  used;  and  also  of  what  country  he  is  a  citizen;  which 
oath  or  affirmation  may  be  made  before  any  person  author- 
ized by  law  to  administer  oaths/*  The  applicant  must 
conform  to  this  enactment  The  Commissioner  must  judge 
whether  the  nature  of  the  case  admits  of  representation  by 
drawings  and  piodels,  and  consequently  their  size  and  suf- 
ficiency, and  the  sufficiency  of  the  quantity  of  ingredients 
and  composition  of  matter.  Without  conforming  to  the 
statute  in  making  the  application,  it  cannot  be  said  that 
one  has  been  legally  made.  It  is  impossible  to  withdraw 
an  application  before  it  is  made;  and  as  a  caveat  is  not  an 
application  for  a  patent  in  any  possible  sense  of  that  term, 
it  is  clear  that  the  Commissioner  cannot  refund  a  portion 
of  the  caveat  fee  as  claimed. 

One  of  the  steps  to  be  taken  in  making  an  application  is 
paying  into  the  treasury  thirty  dollars.  The  12th  section 
of  the  act  provides  that  where  a  caveat  has  been  filed  and 
twenty  dollars  paid,  and  the  caveator  "  shall  afterwards 
take  out  a  patent  for  the  invention  therein  mentioned," 
said  twenty  dollars  "  shall  be  a  part  of  the  sum  herein  re- 
quired for  the  same."  By  a  very  liberal,  instead  of  a  strict 
construction,  I  understand  it  has  been  held  that  the  twenty 
dollars  may  be  treated  as  a  portion  of  the  thirty  required 
to  complete  the  application;  so  that  the  applicant  only  pays 
ten  dollars  in  addition  thereto.  The  payment  of  the  ten 
dollars  additional  does  not  convert  a  caveat  into  an  applica- 
tion. It  merely  completes  one  of  the  steps  required  by  the 
statute.  Added  to  the  twenty  paid  on  filing  the  caveat,  it 
makes  up  the  fee  of  thirty  required  by  law.    But  the  other 
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steps  required  by  the  6th  section  to  make  an  application 
still  remain  to  be  taken.  The  caveat  sets  forth  the  ^'  design 
and  purpose''  and  "principal  characteristics,"  and  prays 
protection.  This  can  be  done,  and  is  done,  without  describ- 
ing "  the  process  of  making,  constructing,  using,  and  com- 
pounding the  same,  in  such  full,  clear,  and  exact  terms," 
as  to  enable  others,  properly  skilled,  "  to  construct,  com- 
pound, and  use  the  same."  The  caveator  is  not  required 
to  explain  the  principle  involved,  or  the  modes  in  which  it 
can  be  applied,  nor  how  it  is  distinguished  from  other 
inventions.  He  is  not  required  to  furnish  specimens  of 
ingredients  and  compounds,  nor  models,  nor  drawings, 
nor  make  oath  to  his  invention  or  discoveiy'.  Nor  does 
the  caveat  necessarily  ask  for  a  patent.  The  caveat  neither 
requires  the  petition  specified  in  the  6th  section,  nor  the 
specification  tiiere  required.  The  Commissioner  can  per- 
form no  act  upon  the  caveat  beyond  filing  it,  nor  in  conse- 
quence of  it,  except  to  give  the  caveator  notice  of  a  con- 
flicting application  when  made.  A  caveat  and  application 
are  as  different  a§  the  provisions  of  law  which  relate  to 
them.  There  is  no  provision  for  withdrawing  a  caveat. 
Money  cannot  lawfully  be  returned  to  one  who  only  files 
a  caveat,  whether  he  makes  up  the  thirty  dollar  fee  or  not. 
By  the  7th  section  the  Commissioner  is  required,  "  on  the 
filing  of  any  such  application,  description,  and  specifica- 
tion, (as  mentioned  in  the  6th  section,)  and  the  payment  of 
the  duty',"  to  cause  an  examination  of  the  alleged  discovery 
or  invention,  and  to  grant  a  patent  if  certain  things  speci- 
fied in  the  section  appear.  It  then  imposes  another  duty 
upon  the  Commissioner,  in  the  following  words: 

"But  whenever,  on  such  examination,  it  shaU  appear  to 
the  Commissioner  that  the  applicant  was  not  the  original 
and  first  inventor  or  discoverer  thereof,  or  that  any  part  of 
that  which  is  claimed  as  new  had  before  been  invented  or 
discovered,  or  patented  or  described,  in  any  printed  publi- 
cation, in  this  or  any  foreign  country,  as  aforesaid,  or  that 
the  description  is  defective  and  insuflicient,  he  shall  notify 
the  applicsmt  thereof,  giving  him  briefly  such  information 
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and  references  as  may  be  useM  in  judging  of  the  propriety 
of  renewing  his  application,  or  of  altering  his  specification 
to  embrace  only  that  part  of  the  invention  or  discovery 
which  is  new." 

The  duty  here  devolved  upon  the  Commissioner  sus- 
pends the  case,  and  the  question  is  submitted  to  the 
applicant,  whether  he  will  persist  in  his  application 
and  take  the  further  steps  specified  in  the  section,  in  these 
words: 

''In  every  such  caaej  if  the  applicajit  shall  elect  to  with- 
&^w  his  application,  relinquishing  his  claim  to  the  model, 
he  shall  be  entitled  to  receive  back  twenty  dollars,  part  of 
the  duty  required  by  this  act,  on  filing  a  notice  in  writing 
of  such  election  in  the  Patent  Office;  a  copy  of  which,  cer- 
tified by  the  Commissioner,  shall  be  a  sufficient  warrant  to 
the  Treasurer  for  paying  back  to  the  said  applicant  the  said 
sum  of  twenty  dollars.  But  if  the  applicant,  in  such  case, 
shall  persist  in  his  claim  for  a  patent,  with  or  without  any 
alteration  of  his  specification,  he  shall  be  required  to  make 
oath  or  affirmation  anew,  in  manner  as  aforesaid." 

The  statutes  then  point  out  certain  proceedings  which 
may  be  had^  including  an  appeal  to  one  of  the  judges  of 
the  circuit  court  of  the  District  of  Columbia. 

The  above  is  the  only  provision  authorizing  the  refund 
ing  of  fees,  except  where  paid  under  mistake;  and  in  no 
other  part  of  the  law  is  there  a  provision  for  withdrawing 
an  application.  The  Commissioner  can  only  act  when  tho 
claimant  brings  his  case  within  these  statutory  provisions, 
which  seem  to  be  fi:ee  from  ambiguity.  In  no  other  case 
has  he  jurisdiction  or  power  to  act. 

The  foregoing  remarks  are  an  answer  to  your  questions, 
as  full  (perhaps  fuller)  than  the  case  required*  But  before  I 
close,  let  me  recapitulate. 

1.  The  payment  of  a  duty  upon  a  patent  or  caveat,  to 
the  credit  of  the  treasury,  is  not  a  pledge  or  deposit  of  the 
money,  but  an  absolute  and  unconditional  payment. 

2.  If  the  patentee  or  caveator  afterwards  demands  the 
money  to  be  repaid  to  him,  he  must  show  that  his  demand 
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for  it  is  founded  on  some  law,  within  whose  terms  he  can 
bring  his  case  distinctly  and  clearly. 

3.  There  is  but  one  provision  in  the  act  of  July  4, 1836, 
authorizing  a  duty  once  paid  to  be  refunded,  and  that  pro- 
vision is  found  in  the  third  sentence  of  the  seventh  section. 

4.  That  sentence  authorizes  twenty  dollars  to  be  returned, 
not  to  a  caveator,  nor  one  who  has  made  an  "  incomplete 
application,"  but  to  a  person  who  has  made  an  application 
which  is  perfect  enough  to  be  examined,  and  which,  in 
point  of  fact,  has  been  examined  and  rejected. 

5.  It  follows,  that  a  party  who  merely  files  a  caveat,  pay- 
ing the  legal  duty  of  twenty  dollars,  cannot  withdraw  the 
caveat  and  demand  a  return  of  ten  dollars. 

I  am,  very  respectfully,  yours,  &c., 

J,  S.  BLACK 
Hon.  Jacob  Thompson, 

Secretary  of  the  Interior. 


MONEY  STOLEN  FROM  THE  MAIL. 

1.  It  is  the  duty  of  the  Post  Office  Department  to  take  into  its  possession  all 

money  known  to  be  stolon  from  the  mail,  and  restore  it  to  the  rightful 
owner. 

2.  When  the  officer  who  arrests  the  thief  takes  the  stolen  money  from  him, 

he  has  no  right  to  hold  it  against  the  demand  of  the  Post  Office  Depart- 
ment, on  the  pretence  that  it  is  not  absolutely  and  positively  identified 
by  the  parties  who  claim  to  be  its  rightful  owners. 

3.  Where  the  fact  of  the  theft  is  established,  and  the  circumstantial  eyidenoe 

makes  it  reasonably  clear  that  the  money  found  upon  the  thief  was  the 
money  stolen  from  the  mailr  the  officer  cannot  legsdly  detain  it. 

Attobney  General's  Office, 

August  20, 1857. 
Sir:  By  the  act  of  Congress  passed  March  1, 1847,  (9 
Stat  at  Large,  148,)  the  Postmaster  General  may  take  into 
the  possession  of  his  department  any  money  robbed  or  sto- 
len from  the  mail,  and  pay  it  to  the  rightful  owner,  when- 
ever satisfactory  proof  thereof  shall  be  made. 

The  mail  between  Mobile  and  Montgomery,  Ala.,  and 
its  contents,  were  stolen  on  the  2l8t  of  May,  1856.  In  that 
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mail  was  one  letter  from  St.  John  Powers  &  Co.  contain- 
ing $19119,  and  another  from  an  agent  of  the  Bank  of 
Montgomery  containing  $3,918.  These  are  alleged,  with- 
out contradiction,  to  have  been  the  only  large  money  letters 
in  that  mail;  there  were  several  others  containing  incon- 
siderable sums.  Some  time  after  the  theft  suspicion  fell 
upon  Welcome  Lovelace,  a  stage-driver  on  the  route,  who 
was  arrested,  tried,  and  convicted.  At  the  time  of  the 
arrest  there  were  found  upon  his  person,  and  at  diflTerent 
places  of  concealment  pointed  out  by  him,  divers  packages 
of  bank  notes,  amounting  in  all  to  $4,694. 

The  condition  in  life  of  the  accused  party  was  such  that 
he  himself  could  not  be  the  owner  of  a  sum  so  large.  He 
accounted  for  his  possession  of  it  by  saying  he  had  found 
it  on  the  road.  A  portion  of  it  ($425)  was  absolutely  iden- 
tified by  the  persons  who  had  mailed  it  in  the  smaller  let- 
ters already  mentioned.  St.  John,  Powers  &  Co.,  and  the 
Bank  of  Montgomery  were  unable  to  prove  the  numbers, 
the  dates,  or  any  private  or  peculiar  marks  of  their  notes; 
but  they  did  show  that  the  notes  produced  by  the  prisoner 
corresponded  with  theirs  in  their  general  description,  in 
their  size,  and  the  banks  from  which  they  were  issued 

The  deputy  marshal  who  took  the  money  from  the  pris- 
oner has  $4,269  of  it  yet  in  his  hands,  and  refuses  to  let 
St  John  or  the  Bank  of  Montgomery  have  it,  because,  as 
he  alleges,  they  do  not  show  that  it  is  the  identical  money 
lost  by  them.  They  invoke  the  exercise  of  your  authority, 
under  the  act  of  Congress,  to  make  him  disgorge  it  Tou 
can  do  what  they  ask  if  they  are  the  rightful  owners  of  the 
money,  and  if  it  was  stolen  out  of  the  mail. 

The  evidence  that  this  is  the  money  of  the  claimants, 
and  was  stolen  out  of  the  mail,  though  it  be  indirect  and 
presumptive,  is  so  irresistible,  by  the  number,  nature,  and 
strength  of  the  circumstances,  that  no  human  mind  can  be 
perverse  enough  to  doubt  it 

That  Lovelace  stole  the  contents  of  a  certain  mail,  in 
which  these  claimants  had  about  $5,000,  is  a  settled  fact — 
settled  by  his  conviction  of  the  crime,  and  by  evidence 
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dliavde^  which  shows  the  conviction  to  have  been  just 
That  all  the  other  money  in  the  mail,  besides  that  of  the 
claimants,  did  not  amonnt  to  much  beyond  $500,  seems  to 
be  conceded;  and  it  is  probable,  without  any  concession 
about  it,  since  nobody  else  has  set  up  a  claim.  You  have 
it  ascertained,  then,  that  a  theft  was  committed,  and  that 
the  property  stolen  was  $5,000  belonging  to  these  claim- 
ants, and  $500  belonging  to  various  other  persons.  Now, 
what  do  you  expect  to  find  when  the  thief  is  arrested  ? 
If  ot  the  whole  of  the  money,  for  he  had  time  to  dispose  of 
a  part.  The  amount  taken  from  him  corresponds  with  tho 
amount  lost,  tating  what  he  would  probably  part  with,  or 
put  out  of  his  own  reach,  in  the  interval.  Add  to  this  the 
feet  that,  before  his  crime,  he  was  poor  enough  to  pawn 
his  watch,  and  who  will  deny  that  the  money  found  upon 
him  was  the  money  he  had  stolen?  But  this  is  not  all. 
Some  of  the  notes  are  proved  to  be  the  same  by  particular 
marks,  and  all  the  other  notes  correspond  with  the  stolen 
money  in  their  general  description.  From  the  theft  alone 
there  is  a  violent  presumption  that  the  thief  had  the  greater 
portion  of  the  stolen  money  in  his  possession,  or  at  least 
knew  where  it  was.  The  very  officer  who  now  detains  it 
acted  on  that  presumption  when  he  compelled  him  to  give 
it  up.  But  when  you  combine  this  with  the  still  greater 
probability  arising  out  of  the  fact  that  a  sum  of  money  was 
found  on  him  which  does  not  differ  in  any  respect,  so  far 
as  it  is  recollected,  from  that  of  the  claimants,  you  have  a 
case  which  admits  of  no  answer.  He  himself  made  no 
attempt  to  answer  it,  except  by  saying  that  he  had  found 
the  notes  on  the  road.  I  do  not  say  this  could  not  be  true. 
The  thing  is  possible ;  but  who  would  believe  it  on  the 
mere  word  of  a  detected  thief?  In  short,  if  this  be  not  the 
money  of  the  claimants  stolen  out  of  the  mail  by  Lovelace 
on  the  2l8t  May,  1856,  there  is  an  end  of  all  reasoning  upon 
circumstantial  evidence.  There  is  not  one  chance  in  a 
million  that  you  will  do  wrong  in  acting  upon  that  belief. 
You  have  a  right  to  this  money  as  the  legally  appointed 
trustee  of  the  true  owners.    The  deputy  marshal  holds  it 
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either  without  any  pretence  of  right,  or  else  he  keepe  it 
for  the  use  of  the  felon  who  is  convicted  of  stealing  it. 
Your  claim  is  very  meritorious,  and  his  is  very  much  the 
reverse. 

I  am,  very  respectfully,  yours,  Ac, 

J.  S.  BLACK 
'     Hon.  A.  V.  Bkown, 

Postmaster  QeneroL 


ACCOUNTS  OF  THE  MARSHAL  OP  UTAH. 

1.  Where  the  marshal  of  a  Territory  expended  upwards  of  twenty  thousand 

dollars,  in  carrying  the  judges  to  the  courts  with  a  guard,  he  cannot  be 
allowed  such  expenses,  either  by  the  accounting  officers  or  by  the  Pres- 
ident, under  the  act  of  1852. 

2.  The  expen^as  of  a  judge  in  travelling  to  his  courts  are  his  own  expenses, 

and  not  those  of  the  marshal,  and  are,  therefore,  not  properly  incurred 
by  a  minUierial  officer  in  the  execution  of  the  law. 

3.  Under  the  act  of  1852,  extraordinary  expenses  of  a  ministerial  officer  in 

the  execution  of  the  law,  cannot  be  allowed  by  the  President  unless 
such  expenses  be  regularly  taxed ;  and  taxation  is  not  legal  or  regular 
unless  it  be  made  in  and  by  the  proper  court,  duly  organized,  with  a 
quorum  of  judges  on  the  bench,  in  regular  session,  and  a  record  is  made 
of  their  decision. 

Attoritbt  Q-enbral's  Office^ 

August  25, 1857. 

Sir  :  By  the  act  of  81  August,  1852,  (10  Stat  at  Large, 
^^  the  President  is  authorized  to  allow  payment  from 
tiie  judicial  fund  of  extraordinary  expenses  incurred  by 
officers  of  the  United  States,  though  pajnnent  of  such  ex* 
penses  be  not  specifically  provided  for.  You  send  me  the 
accounts  and  all  papers  relating  thereto  of  Joseph  L.  Hey- 
wood,  late  marshal  of  Utah,  and  ask  my  opinion  whether  the 
expenses,  for  which  he  claims  to  be  allowed,  come  within 
the  provisions  of  the  act  referred  to. 

To  justify  the  allowance  of  expenses  like  those  which  the 
late  marshal  of  Utah  exhibits,  it  is  necessary*  that  he  should 
show;  1.  That  they  were  incurred  by  a  ministerial  offiicer; 
2.  That  they  were  incurred  in  executing  the  laws  of  ih% 
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United  States ;  and  3.  That  they  were  regularly  taxed  by 
the  district  or  circuit  court  of  the  district  in  which  the 
services  charged  for  were  rendered.  K  the  accounts 
under  consideration  come  within  these  requirements  they 
ought  to  be  allowed;  and  if  not,  not  What  are  the 
fiicts? 

More  than  twenty  thousand  dollars  of  this  claim  are 
for  conveying  the  judges  of  the  Territory  to  and  from  the 
places  of  holding  the  supreme  and  district  courts.  A 
numerous  guard  was  provided,  and  part  of  the  account 
is  for  the  pay  of  the  men  who  composed  it.  The  hire  of 
the  horses,  wagons,  and  other  means  of  transportation  for 
the  guard  is  also  charged.  To  this  is  added  the  price  of 
provisions,  forage,  and  medicine,  and  the  expense  of  teams 
to  haul  them,  as  well  as  carriages  for  the  judges  them- 
selves. The  sum  total  is  swelled  by  a  great  many  curious 
items  which  would  be  hard  to  classify. 

These  expenses  are  within  the  Inw  in  so  far  as  they  are  ex- 
traordinary expenses,  for  they  are  very  extraordinary,  both 
in  amount  and  character.  But  they  are  not  the  expenses 
of  a  ministerial  officer.  The  expenses  of  a  judge  on  the 
way  to  his  court  are  his  own  expenses,  and  he  cannot  call 
them  the  expenses  of  a  ministerial  officer  merely  because 
he  allowed  the  marshal  to  hire  his  carnage  and  servants, 
and  to  pay  his  bills  on  the  road.  The  large  sum  which 
these  journeys  seem  to  have  cost  makes  no  difference,  siftce 
the  law  does  not  cover  the  expenses  of  a  judicial  officer, 
however  extraordinary  they  may  happen  to  be.  K  the  mar- 
shal had  furnished  to  each  of  the  judges  a  single  horse, 
and  made  a  claim  upon  the  Government  for  the  use  of 
them,  he  would  have  had  a  case  just  the  same  in  principle  as 
that  which  he  has  in  fact  presented.  The  legal  merits  of 
the  account  are  not  any  better  because  it  is  for  twenty 
thousand  instead  of  a  hundred  dollars. 

Another  objection  to  this  claim  is  equally  fatal.  The 
expenses  were  not  incurred  by  the  marshal  in  executing 
the  laws  of  the  United  States.  The  act  of  Congress  con- 
fines the  power  of  the  President,  so  that  he  can  allow  no 
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expenses  except  what  are  incurred  in  the  execution  of 
judicial  process.  But  here  there  was  no  judgment,  decree, 
order,  or  process  of  any  court  to  be  carried  into  effect, 
nor  was  the  marshal  in  the  line  of  any  duty  which  the  law 
commanded  him  to  perform.  The  law  does  tell  the 
judges  to  be  at  the  court,  but  it  says  nothing  to  the  mar- 
shal about  bringing  them  there.  The  mandate  is  directed 
to  the  judges  alone.  When  a  judge  obeys  that  mandate 
by  going  to  court,  whether  on  foot,  on  horseback,  or  in  a 
carriage,  surrounded  by  a  cavalcade  of  outriders,  it  can 
hardly  be  said  that  he  is  executing  the  law  any  more  than  a 
juror  when  he  answers  to  his  name,  or  a  witness  when  he 
obeys  a  subpcena,  or  a  clerk  when  he  makes  up  the  record. 
Certain  it  is,  at  all  events,  that  the  judge's  performance  of 
his  duty  by  going  to  court  is  not  an  execution  of  law  by 
the  marshal. 

But  even  if  these  bills  had  been  legal  in  other  respects, 
they  have  not  been  legally  taxed.  The  act  of  Congress 
requires  a  special  taxation  by  the  court.  This  was  taxed  (if 
taxed  at  all)  by  a  judge  at  his  chambers ;  by  a  judge  when 
he  was  not  in  the  Territory;  by  a  judge  after  he  resigned 
his  office ;  by  one  judge  when  the  court  consisted  of  three. 
Ton  cannot  consider  a  bill  properly  taxed,  under  this  act, 
until  it  is  done  in  and  by  the  proper  court,  duly  organized, 
with  a  quorum  of  judges  on  the  .bench,  in  regular  session, 
and  a  record  made  of  their  decision.  The  exclusive  evi- 
dence of  this  will  be  the  certificate  of  the  clerk,  attested 
by  the  seal. 

Some  of  these  expenses  might  be  allowed  if  they  were 
properly  taxed,  but  the  greater  part  of  them  are  of  a 
character  which  would  exclude  them  however  they  might 
be  authenticated. 

I  am,  most  respectfully,  yours,  &c., 

J.  S.  BLACK 

Hon*  Jacob  Thompson, 

Secretary  of  the  Interior. 
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PUBCHASE  OF  MASONIC  HALL,  BALTIMORE. 

Where  a  contingent  agreement  was  made  for  the  purchase  of  property  hy 
the  Secretary  of  the  Treasury,  and  the  same  Secretary  who  made  the 
agreement  refused  to  take  the  property  on  the  ground  that  the  contingency 
had  not  occurred,  and  notified  the  vendor  that  such  was  the  determination 
of  the  Government,  a  succeeding  Secretary  is  not  authorized  to  treat  the 
contract  as  still  in  existence. 

Attorney  General's  Office, 

September  2, 1857. 

Sir  :  Ton  send  me  papers  relating  to  the  purchase  of  a 
lot  from  Andrew  McLaughlin  for  a  court-house,  in  Balti- 
more, and  ask  whether,  in  my  opinion,  the  United  States 
are  committed  to  that  purchase. 

r  reply  to  your  interrogatory  in  the  negative.  The  con- 
tracts  with  McLaughlin  and  with  Caup,  and  others  acting 
for  the  Grand  Lodge  of  Maryland,  were  conditional,  and 
by  their  express  terms  dependent  on  the  approval  of  the 
agreement  by  Congress  making  the  necessary  appropria- 
tion to  carry  the  same  into  effect.  No  act  of  Congress 
was  ever  passed  approving  of  the  contracts,  or  making  an 
appropriation  to  carry  them  into  effect,  or  referring  to 
them  in  any  manner  whatever.  Subsequently  to  the  dirte 
of  these  conditional  agreements  there  wa€  an  act  of  Con- 
gress which  made  an  appropriation  of  $200,000,  "to  pro- 
cure and  pay  for  a  site  for  a  building  for  the  accommoda- 
tion of  the  United  States  courts  in  the  city  of  Baltimore, 
and  to  erect  thereon  a  fire-proof  building  for  such  pur*- 
pose."  This  law  had  reference  to  no  particular  property 
that  was  to  be  bought  and  paid  for.  It  might  by  its 
terms  be  made  to  cover  any  other  lot  in  Baltimore,  as 
well  as  that  of  the  parties  who  demand  its  application  to 
theirs.  The  late  President  and  Secretary  of  the  Treasury 
went  still  further,  and  decided  that  inasmuch  as  the  ma- 
sonic hall  had  been  selected  with  a  viewtoletthebuildini? 
now  on  it  stand  with  alterations,  and  tho  act  making  tlie 
appropriation  required  the  erection  of  a  new  building, 
Congress  must  have  meant  that  the  contracts  under  consid- 
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eration  diould  not  be  carried  out.  They  oonstraed  the 
law,  not  only  as  giving  no  approval,  but  as  disapproving 
the  conditional  agreements.  The  property  was  accord- 
ingly rejected,  and  the  parties,  in  due  form,  notified  that 
such  was  the  fixed  determination  of  the  Government. 
You  ought  not  to  disturb  this  decision,  because  you  have 
no  power  to  undo  what  was  done  and  finished  by  your 
predecessor.  Besides,  I  think  it  was  rightly  decided. 
I  am,  most  truly,  yours,  &c. 

J.  S.  BLACK 
Hon.HowsLL  Cobb, 

Secretary  of  the  Treasuri/. 


CUSTOM-HOUSE  AT  OGDENSBURG. 

1.  Under  an  act  of  Congrees  anthorizing  the  erection  of  a  cnstom-hoiue  only 

at  a  port  where  the  duties  collected  are  equal  to  the  expense  of  collec- 
tion, it  is  enough  that  the  duties  at  a  particular  port  exceeded  the  ex- 
penses during  the  year  in  which  the  law  was  passed. 

2.  The  Secretary  of  the  Treasury  purchased  the  site  of  a  custom-hotne  at 

Ogdenshurg,  hut,  under  the  erroneous  impression  that  the  duties  were 
less  than  the  expenses,  inserted  in  the  contract  a  condition  that  the  con- 
tract should  he  void  unless  Congress  should  afterwards  legalize  it.  Held^ 
That,  inasmuch  as  no  act  of  Congress  was  necessary  to  legalize  it,  the 
contract  was  binding  as  it  stood,  and  the  condition  nugatory. 

3.  A  letter  from  the  Secretary  of  the  Treasury,  notifying  him  of  the  intention 

of  the  Government  to  accept  the  property  and  consummate  the  contract 
when  the  legal  difficulty  erroneously  supposed  to  exist  should  be  re- 
moved, is  to  be  construed  as  an  unconditional  acceptance. 

Attobney  General's  Office, 

A}igust  27,  1867. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of 
your  communication  of  the  15th  inst.,  in  relation  to  the 
construction  of  the  law  for  the  erection  of  a  custom-house 
at  Ogdensburg,  New  York,  and  the  legal  eflfect  of  a  letter 
from  the  Treasury  Department  accepting  an  offer  for  a 
B\te. 

The  act  of  the  18th  of  August,  1866,  (11  Stat,  at  Large, 
93,)  appropriated  fifty  thousand  dollars  for  the  erection  of 
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a  custom-house  and  post  office  at  Ogdensburg,  with  a 
proviso,  "  That  no  money  shall  be  expended  under  this  i 

act  for  the  erection  of  a  custom-house  where  the  duties  col-  \ 

lected  do  not  equal  the  expense  of  collection." 

Under  this  provision  the  Secretary  of  the  Treasury 
advertised  for  a  site  and  selected  one  offered  by  D.  C. 
Judson,  and  notified  him  of  its  acceptance,  on  condition 
that  Congress  should  so  alter  or  amend  the  law,  "as  to  | 

make  it  competent  for  the  department  to  pay  therefor,"  j 

This  letter  was  evidently  written  imder  the  suppositon 
that  the  amount  of  duties  collected  at  Ogdensburg  were 
not  equal  to  the  expense  of  collection.    If  they  were  equal  to  1 

such  expense,  no  alteration  in  the  law  would  be  necessary^  to 
authorize  the  purchase  and  erection  of  the  building  con- 
templated. It  now  appears  that  the  amount  of  duties  for 
the  year  when  the  appropriation  was  made  exceeded  the 
expense  of  collection.  The  question  then  arises,  to  what 
period  of  time  does  the  act  refer  ?  The  language  used  is 
very  general.  It  contains  no  allusion  to  the  (then)  last 
fiscal,  or  any  other  previous  year.  If  the  last  year  had 
been  intended,  I  think  it  would  have  been  so  expressed. 
But  the  contrary  is  expressed.  The  words  of  the  law  are 
in  the  present  tense :  "  Where  the  duties  do  not  equal  the 
expense  of  collection."  If  Congress  had  meant  to  refer  to 
a  past  time,  words  signifying  the  time  then  present  would 
hardly  have  been  introduced.  Unless  we  apply  the  cur- 
rent year,  there  can  be  no  limit  within  which  to  compute 
the  receipts  and  expenses.  K  we  may  go  back  one  year, 
we  may  go  to  the  date  of  making  Ogdensburg  a  port  of  j 

entry.     Congress  wished  to  provide  custom-houses  at  cer-  ! 

tain  points  where  the  revenue  was  equal  to  the  expenses. 
It  renewed  the  declaration  of  its  purposes,  on  the  8d  of 
March  last,  by  increasing  the  appropriation  to  a  hundred 
thousand  dollars  to  enlarge  the  building  so  as  to  accom-  I 

modate  the  Federal  courts  and  their  oflicers.  (11  Stat  at 
Large,  227.)  These  purposes  should  not  be  defeated  by  a 
construction  not  required  by  the  act  in  question.  I  am, 
therefore,  of  opinion  that  the  proviso  of  the  act  of  1856 
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may  properly  be  applied  to  the  then  current  fiscal  year,  and 
consequently  that  the  appropriation  may  be  lawftiUy  used 
to  purchase  land  and  put  up  a  custom-house. 

Your  second  question  is  whether  the  terms  and  condi- 
tions of  the  letter  of  the  department  to  Mr.  Judson 
require  you  to  accept  his  lot. 

The  letter  discloses  the  intention  of  the  department  to 
accept  and  pay  for  his  lot  as  soon  as  any  legal  objection 
supposed  to  exist  should  be  removed  or  obviated.  The 
obstacle  then  suggested  and  referred  to,  did  not,  in  fact, 
exist,  and  there  is  actually  nothing  to  prevent  the  depart- 
ment from  buying  the  lot  The  letter  requested  Mr. 
Judson  to  prepare  his  titles  and  submit  them  to  the 
United  States  District  Attorney  for  examinj».tion ;  and  .the 
records  of  this  office  show  that  the  validity  of  the  title 
was  duly  certified  on  the  27th  day  of  February  last,  and 
that  consequently  he  has  performed,  on  his  part,  the  con- 
ditions imposed  by  the  department. 

The  other  condition  of  the  contract  was  in  substance 
that  it  should  be  executed  if  the  power  to  do  so  should  be 
conferred  on  the  department,  and  this  the  Secretary  sup- 
posed could  only  be  done  by  further  legislation.  But  the 
power  had  in  truth  been  conferred  already,  and  no  legis- 
lation was  needed.  When  you  interpret  the  letter  of  accept- 
ance, according  to  its  spirit  and  intention,  it  is  a  simple 
agreement  to  take  the  lot  and  pay  for  it.  To  say  that 
Congress,  which  had  given  the  authority  before,  must  go 
through  the  form  of  giving  it  again,  would  be  to  take 
ground  scarcely  creditable  to  the  Government,  which 
always  acts  up  to  the  broadest  rules  of  honor.  A  vain 
thing  is  never  required  by  law,  justice,  or  common  sense. 
I  have  no  knowledge  of  any  case  in  which  a  court  has 
permitted  a  private  party  to  avail  himself  of  such  a  de- 
fence against  a  contract  like  this.  If  I  would  promise  to 
pay  money  on  condition  that  another  person  would  pay  it  to 
me,  I  could  not  get  clear  of  my  obligation  by  proving 
that  I  had  received  it  before. 

In  conclusion,  I  have  to  say  that  I  think  the  provision  in 
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the  act  of  1856  does  not  forbid  the  purchase  of  a.  lot  for, 
and  the  erection  of,  a  custom-house  at  Ogdensburg;  and 
that  the  Secretary's  letter  to  Mr.  Judson  does  bind  you  to 
take  and  pay  for  his  property. 

I  am,  most  respectfully,  yours,  Ac, 

J.  S.  BLACK 
Hon*  Howell  Oobb, 

Secretary  of  the  Treamry. 


CROWELL'S  CASE. 

A  naval  conrt-martial  may  lawfully  sentence  a  seaman  to  the  penitentiary 
in  the  District  of  Colnmbia,  to  be  confined  at  hard  labor  for  three  years, 
to  be  deprived  of  his  pay,  and  to  be  marked  with  the  letter  D  on  his  right 
hip. 

AtTORNST  GbNERAL'S  OfFICB, 

September  6, 1867. 
Sir:  In  my  opinion  there  is  nothing  illegal  in  the  sen- 
tence of  the  naval  court-martial,  convened  at  New  York, 
in  the  case  of  Charles  Crowell,  an  ordinary  seaman,  who 
was  found  guilty  of  striking,  disobeying,  and  treating  with 
contempt  his  superior  officer,  and  who  was  sentenced  to 
three  years'  confinement,  at  hard  labor,  in  the  penitentiary 
here,  to  be  deprived  of  his  pay,  and  to  be  marked  with  the 
letter  D  on  his  right  hip. 

I  am,  with  great  respect,  yours,  &c., 

J.  S.  BLAGK 
Hon.  Isaac  Toucby, 

Secretary  of  the  Navy. 


CONTRACTS  ON  THE  WASHINGTON  AQUEDUCT. 

1.  The  Secretary  of  the  Treasury  has  no  legal  authority  to  relieve  a  contractor 

on  the  Washington  aqueduct  from  a  bad  bargain,  either  by  rescinding 
the  contract  or  by  paying  him  a  higher  price  for  his  labor  than  what  he 
agreed  to  take. 

2.  The  power  vested  in  the  head  of  an  execntlve  department  to  make  con- 
.  tracts  for  work  or  materials  does  not  imply  the  power  to  rescind  or  alter 

such  contracts  when  inad9. 
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Gontracta  on  the  WsBhington  Aqueduct. 

Attobnby^  General's  Office, 
September  5,  1857. 

Sib:  H.  L.  GkJlaher  had  a  contract  with  the  United 
States  for  doing  certain  work  on  the  Washington  aque- 
duct He  was  to  be  paid  by  the  cubic  yard,  and  the  Gov- 
ernment reserved  the  right  of  suspending  the  work  under 
the  contract  at  any  time.  The  engineer  in  charge  gave 
him  notice  to  suspend  in  July,  1856,  the  appropriation 
being  exhausted;  and  the  contractor  was  paid  for  what 
had  been  done  up  to  that  time.  In  March,  1857,  he  was 
notified  to  resume  his  work,  and  did  so.  He  now  says  he 
Sflf*  doing  the  work  at  a  loss,  and  asks  you,  in  a  memorial, 
either  to  give  him  a  larger  compensation  than  he  bargained 
for,  or  else  to  release  him  from  the  contract 

You  have  no  authority  to  do  either  of  these  things.  Tou 
cannot  absolve  him  from  his  obligation  to  do  the  work; 
and,  if  he  does  it,  you  cannot  authorize  him  to  be  paid  for 
it  at  a  higher  price  than  the  contract  stipulates  for.  This 
is  true,  whether  he  was  bound  in  law  to  resume  after  the 
suspension  or  not  If  he  was  so  bound,  it  is  your  duty  not 
to  release  him;  and,  if  he  is  already  released  by  the  sus- 
pension, he  does  not  need  your  interference.  Quaeumque 
via  data,  the  result  is  the  same.  He  is  asking  for  that 
which  cannot  be  given.  In  short,  you  have  no  power  to 
relieve  him  from  the  hardship  he  complains  of,  either  by 
giving  him  damages,  by  releasing  him  from  his  present 
contract,  or  by  making  a  new  one. 

This  is  a  practical  answer  to  the  whole  case.  What  the 
efiect  of  the  suspension  may  be  upon  the  rights  of  the 
contractor  and  his  sureties  is  not  a  question  for  you,  and 
consequently  not  for  me,  to  decide  at  present  The  courts 
will  settle  it  in  due  time,  if  it  becomes  necessary  to  raise  it 
In  the  meanwhile,  if  the  contractor  quits  the  work,  or  other- 
wise violates  the  covenants  he  has  made  with  the  Govern- 
ment, he  must  do  so  at  his  own  peril  and  that  of  his  sureties. 
I  am,  with  great  respect,  yours,  &c., 

J.  a  BLACK 

Hon.  John  B.  Floyd, 
6  Secretary  of  War. 
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Dnty  of  the  Attorney  General. 

DUTY  OF  THE  ATTORNEY  GENERAL. 

1.  It  is  the  role  of  the  Attorney  GeneraPs  office  to  give  advice  to  an  executive 

department  only  in  aotnal  oases,  where  the  special  facts  are  set  forth  hy 
the  department. 

2.  The  Attorney  General  is  not  required  to  write  abstract  essays  on  any 

subject 

Attoenby  GsiffERAL'e  Oppicb, 

September  6, 1867. 

Sib:  A  letter  firom  the  Hon.  Mr.  Porter,  of  Missouri, 
recalls  my  attention  to  a  matter  which  I  thought  had  heen 
disposed  of  some  time  ago. 

On  the  2d  of  June  you  addressed  me,  enclosing  two  let- 
ters from  Mr.  Porter  and  one  from  Mr.  McMuUen,  of  Vir- 
ginia, relative  to  claims  under  the  act  of  March  8, 1849,  to 
provide  for  the  payment  of  horses  and  other  property  lost 
or  destroyed  in  the  military  service  of  the  United  States, 
and  you  request  my  opinion  on  the  three  questions  sub^ 
mitted  by  ^.  Porter;  but  you  do  not  state  that  these  ques- 
tions have  arisen  in  your  department,  nor  am  I  informed 
of  the  &ct8  of  any  particular  case  pending  there  under  the 
law  referred  to. 

It  has  always  been  the  rule  of  this  office  to  give  advice 
only  in  actual  cases,  where  the  special  facts  are  set  forth  by 
the  department  It  is  impossible  to  reply  to  mere  specular 
tive  points  or  supposed  cases.  The  Attorney  G-eneral  is 
not  required  to  write  alx^tract  essays  on  any  subject 

If  there  be  a  claim  pending  before  you  on  which  you 
desire  to  have  my  advice,  and  you  will  be  pleased  to  say 
how  it  arises,  what  Me  the  facts,  and  wherein  the  law  seems 
doubtfril,  I  shall  ^th  great  pleasure  give  you  my  opinion. 

My  belief  that  you  had  withdrawn  these  papers  is  the 
reason  why  your  eonmiunication  was  not  replied  to  sooner. 
I  am,  most  respectfully,  yours,  Ac, 

J.  S.  BLACK 

Hon«  John  B.  Flotd, 

Secretary  of  War. 
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BeyoliitioiiAr  J  Pensions  of  Children  and  Grand-Children. 

BEVOLUTIONABY  PENSIONS  OF  CHILDBEN  AND  GRAND- 
CHILDREN. 

1.  Where  n  rerolntionary  soldier,  who  hae  performed  sernees  which  would 
have  entitled  him  to  a  pension,  has  died  without  being  placed  on  the 
pension  list,  neither  his  children  nor  grandchildren  are  entitled,  after 
his  death,  to  make  the  application,  and  get  the  pension  which  he  might 
hare  got  hj  taking  the  proper  steps  in  his  lifotiffle. 

SL  Hie  same  rale  is  applicable  to  the  case  of  a  reTolntiontfy  soldier's  widow 
who  has  died  without  being  on  the  pension  list,  and  whose  ohildren  or 
grandchildren  make  the  application  in  her  righl 

Attornbt  Ginbbal's  Officx, 

September  19, 1857. 

Sir:  I  haye  received  your  letter  on  the  application  made 
by  the  grandchildren  of  Deborah  Grant  for  the  pension  io 
^diich  tiiey  allege  she  was  entitled,  and  have  examined  the 
papers  by  which  it  was  accompanied. 

Mrs.  Grant  first  began  to  receive  a  pension  in  1839;  it 
was  increased  in  1841;  and  in  1858  she  applied  for  a  still 
fbr&w  increase,  alleging  that  Ibe  services  performed  by 
het  hnsband  entitled  her  to  a  larger  pension  than  either  of 
tbe  previous  decisions  of  tbe  office  had  ^ven  her.  Pend* 
ing  this  last  appropriation  she  died,  leaving  grandchildren, 
bat  no  children,  living.  The  grandchildren  now  renew  the 
application. 

As  to  the  increase  applied  for  in  1858,  but  never  allowed, 
that  mnst  be  regarded  as  an  onestablished  claim  to  a  pen* 
sion.  The  mere  application,  made  in  her  lifetime,  does 
not  make  the  right  of  her  children  any  better  than  it  would 
have  been  if  she  had  never  applied  at  all. 

I  take  it  f<»*  granted  that  her  grandchildren  have  proofs 
BuAci^at  to  show  that  she,  in  her  lifetime,  was  entitled  to 
receive  what  they  now  claim  as  her  representatives.  Nor 
will  I  stop  to  discuss  the  question  whether  the  grandchild- 
ren of  a  pensioner  have  or  have  not  the  same  rights  that 
children  have.  It  is  settied  by  the  Supreme  Court  (19 
How.,  855)  that  th^  stand  on  equal  ground.  What  has 
been  decided  by  that  tribunal  is  not,  and  ought  not  to  be, 
op^i  to  further  diiq>ute. 
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It  is  also  very  clear  that  pensions  due  to  widows  will  de- 
scend to  their  children  or  grandchildren  just  in  the  same 
way  that  pensions  coming  to  revolutionary  soldiers  them- 
selves will  descend  to  theirs. 

These  principles  being  thus  settled,  the  case  before  me, 
and  the  question  arising  on  it,  may  be  put  thus:  A  soldier 
of  the  revolution  who  might  have  got  himself  placed  on  the 
pension-roll,  and  received  from  the  Government  a  pension 
during  his  natural  life,  has  died  without  doing  so :  can  his 
children,  after  his  <Jeath,  get  all  that  he  might  have  got  in 
his  lifetime  on  the  production  of  the  same  proofs? 

Before  this  question  can  be  answered  in  the  affirmative, 
the  right  of  the  children  must  be  shown  by  some  act  of 
Congress,  which  gives  it  to  them,  either  expressly  or  by 
very  clear  implication.  The  non-existence  of  a  law  to  for- 
bid it  proves  nothing.  Every  claim  upon  the  public  money 
must  be  made  out  affirmatively  by  the  claimant  The  bm*- 
den  of  proving  that  such  a  demand  is  not  well  founded 
never  lies  upon  the  Government  "No  man  can  be  allowed 
to  take  from  the  treasury  what  Congress  has  not  given; 
and  Congress  gives  nothhig  except  when  the  intention  to 
do  so  is  expressed  in  plain  and  unambiguous  woi'ds. 

It  is  utterly  in  vain  to  argue  that  the  annuity  which  the 
law  authorizes  a  soldier  to  receive  is  property,  in  which  he 
has  a  vested  right,  and  descendable  like  money  secured  to 
him  by  a  bond.  It  is  not  so.  If  it  were.  Congress  would 
have  no  power  to  say  whom  it  should  go  to  after  the  death 
of  the  pensioner,  for  Congress  cannot  regulate  the  descent 
or  distribution  of  property  in  the  States.  It  would  neces- 
sarily pass  by  the  law  of  succession  which  prevails  at  the 
place  of  the  pensioner's  domicil.  But  it  is  a  mere  gratuity, 
which  the  Government  may  and  does  bestow  on  whom  it 
pleases.  If  it  be  not  extended  beyond  the  immediate  ob- 
ject of  the  bounty,  his  representatives  can  have  no  interest 
in  it.  If  it  be  so  extended,  the  representatives  take  it  as  a 
favor,  and  not  of  right  It  is  for  this  reason  alone  that 
Congress,  without  regard  to  the  law  of  the  State,  has 
al«7ays  exercised  the  power  of  saying  to  whom  the  arrear- 
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ages  of  a  pension  shall  be  paid  when  the  pensioner  dies. 
It  is  given  to  a  widow  in  exclusion  of  children,  and  in  other 
cases  to  children  in  exclusion  of  collateral  kindred  and 
creditors.  This  right  of  bestowing  it  on  some  classes  of 
relatives,  while  others  equally  entitled  in  justice,  and  pre- 
ferred by  the  general  rules  of  law,  are  forbidden  to  enjoy 
it,  springs  entirely  out  of  the  right  to  withhold  it  from  all 
of  them.  It  follows,  that  if  the  children  of  a  revolutionary 
soldier  can  get  the  pension  due  to  their  ancestor,  they  must 
get  it  in  pursuance  of  some  positive  law  to  that  effect. 
Nothing  remains,  therefore,  but  to  see  whether  Congress 
has  made  any  provision  which  authorizes  the  children  of  a 
deceased  soldier  to  prove  the  services  of  their  parent,  and 
get  the  pension  which  might  have  been  awarded  to  him. 

The  second  and  third  sections  of  the  act  of  1836  (5  Stat  at 
Large,  128)  were  manifestly  and  plainly  intended  to  give  cer- 
tain representatives  of  deceased  soldiers  the  privilege  of 
establishing  claims  never  established  by  the  soldiers  them- 
selves. But  the  second  section  does  not  cover  this  case, 
because  it  refers  ^only  to  those  soldiers  who  died  between 
the  4th  of  March,  1881,  and  the  7th  of  June,  1832.  The 
third  section  is  equally  inapplicable;  for  it  was  intended 
solely  to  substitute  the  widow  of  a  soldier  as  a  pensioner 
in  his  place,  upon  proof  by  her  of  his  services.  Children 
are  not  spoken  of. 

The  act  of  1832,  (4  Stat  at  Large,  530,)  in  the  4th  sec- 
tion, provides  for  the  case  of  a  pensioner  dying  between  the 
semi-annual  pay-days;  and  directs  that  the  proportionate 
amount  accruing  between  the  last  pay  day  and  the  time  of 
his  death  shall  be  paid  to  his  widow,  or,  if  he  left  no  widow, 
to  his  children.  This  refers  so  clearly  to  a  pensioner  actu- 
ally put  on  the  roll  in  his  lifetime,  that  nobody  pretends  to 
claim  any  thing  under  it  for  the  children  of  a  soldier  who 
died  without  being  a  pensioner.  If  there  were  no  other 
law  on  the  subject,  I  should  have  my  doubts  whether  the 
children  of  a  pensioner  could  recover  for  what  accrued 
farther  back  than  from  the  last  pay  day  before  his  death, 
though  one  or  several  full  payments  might  be  due.  < 
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But  the.  act  of  1829,  section  2,  (4  Stat  at  Large,  350,) 
declares  that  "whenever  any  revolutionary  pensioner  shall 
die,  the  arrears  of  pension  due  to  the  said  pensioner  at  the 
time  of  his  death"  shall  be  paid  to  his  widow,  or,  if  he 
left  no  widow,  to  his  children.  There  is  one  consideration 
which  sets  aside  all  pretence  of  claim  under  this  law  in  a 
case  like  the  present.  It  provides  only  for  the  payment  of 
arrears.  This  word  has  a  signification  as  definite  and  well 
known  as  any  other  in  the  language.  It  means  a  balance; 
one  portion  left  behind  another  portion;  a  sum  still  remain- 
ing unpaid,  after  payment  of  a  part.  Unless  a  pensioner 
received  a  part  of  his  pension  during  his  life,  (and  he  could 
not  do  that  without  being  on  the  pension  roll,)  there  can 
be  no  such  thing  as  arrears  at  his  death.  There  are  other 
reasons  equally  potent  in  favor  of  the  same  construction; 
but  they  will  be  embraced  in  what  I  have  to  say  about  the 
act  of  1840. 

That  act  (5  Stat,  at  Large,  385)  provides  for  the  case  of 
a  pensioner  who  dies  leaving  a  widow,  and  for  the  case  of 
a  pemimer  who  is  a  widow,  but  dies  leaving  children;  and 
in  both  cases  it  says  that  "^Ae  amoimi  of  the  pension  due  to 
such  pensixmer  at  the  time  of  his  (or  her)  death"  shall  be 
paid  for  the  sole  use  of  the  children.  It  is  incomprehensi- 
ble how  this  law  ever  came  to  be  understood  as  it  has  been 
by  some  of  the  officers  of  the  Pension  Bureau,  Thwe  is 
not  a  word  in  it  which  could  properly  have  been  used  to 
express  the  intention  that  children  shall  have  ihe  privilege 
of  establishing  a  claim  which  their  parent  never  made  good. 

For  whose  children  does  the  act  provide?  For  the  chil- 
dren of  pensioners.  And  who  is  a  pensioner?  One  who 
receives  a  pension.  It  certainly  does  not  include  any  but 
those  who  actually  enjoy  the  bounty  of  the  Government  in 
the  shape  of  periodical  payments.  To  say  that  a  person  is 
a  pensioner  for  the  reason  that  he  might  have  become  one 
by  an  act  of  his  own,  would  be  as  gross  a  violation  of  the 
jus  et  norma  hquendi  as  to  call  a  man  a  soldier  merely  be* 
cauAe  he  might  have  enlisted  in  the  army  if  he  had  thought 
proper  to  do  so. 
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But  again:  what  is  it  that  the  act  of  1840  gives  to  the 
children?  Not  the  sum  which  their  fiither  or  mother  might 
have  claimed  and  got,  but  the  amount  of  pension  due  at  the 
pensioner's  death.  An  amount  due  is  a  sum  presently  pay- 
able, and  implies  that  a  time  of  payment  has  been  fixed 
and  fully  e^qpired.  The  amount  of  pension  due  means  nothing, 
unless  it  means  the  amount  of  a  gratuity  payable  at  certain 
periodB,  but  still  remaining  unpaid,  although  the  time  or 
times  designated  for  its  payment  have  gone  by.  There 
never  was  a  revolutionary  soldier  who  would  have  called 
himself  a  pensioner  ^  or  demanded  any  thing  as  due  upon  a 
pension  before  it  was  allowed  and  established,  and  a  time 
fixed  for  paying  it 

This  is  not  alL  The  law  of  1886  shows  that  Congress 
knew  very  well  how  to  describe  a  revolutionary  soldier, 
'  who  died  without  getting  a  pension.  In  that  act  they  do 
not  speak  of  him  as  a  pensioner y  nor  call  the  claim  of  his 
widow  or  children  a  pension  due;  but  ^^any  officer y  non-^som- 
missioned  officer y  musiciariy  soldier ^  ^c,  whose  service  in  the 
revolutionary  war  was  such  as  is  specified  in  the  act  of  1882," 
and  who  died  withi^j  a  certain  time,  to  his  widow  or  chil- 
dren shall  be  given  the  amount  of  pension  which  would  have 
aecruedy  ^c.  In  the  fourth  section  the  soldier  is  described 
as  "  any  person  who  served  in  the  war  of  the  revolution  in 
the  manner  specified  in  the  act  of  1832,''  and  to  his  widow, 
is  granted  "the  annuity  or  pension  which  might  have  been 
allowed  to  her  husband."  I  have  quoted  this  law  for  the 
piKpose  of  showing,  that  when  Congress  chose  to  provide 
for  the  widow  or  children  of  a  soldier  who  had  no  pension 
in  his  lifetime,  they  did  so  in  words  far  different  firom  those 
employed  in  the  act  of  1840. 

I  have  now  referred  to  and  examined  all  the  acts  of  Con- 
gress upon  the  subject,  and  I  am  brought  to  the  conclusion 
that  none  of  them  will  enable  the  children  or  grandchildren 
of  a  revolutionary  soldier  to  sustain  a  claim  against  the 
Government,  based  on  the  mere  fact  that  their  ancestor 
performed  services  for  which  a  pension  might  have  b^n 
allowed  him. 
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But  the  Supreme  Court  is  thought  by  some  to  have  deci- 
ded the  contrary,  in  Walton  r.  Cotton,  (19  Howard,  355.) 
I  do  not  so  understand  that  case.  There  was  no  such  point 
in  it  Nothing  like  the  question  I  have  been  considering 
was  raised,  or  discussed,  or  adjudicated.  The  Pension  Ot- 
fice  had  permitted  the  administrator  of  a  soldier's  widow  to 
apply  for  and  recover  a  pension  which  had  never  been  al- 
lowed to  his  decedent,  and  the  only  dispute  was,  whether 
the  living  children  should  keep  it  all,  or  whether  the  dis- 
tribution should  be  among  the  children  and  grandchildren 
'per  stirpes.  The  court  decided  in  favor  of  the  grandchil- 
dren's right  to  share  it.  The  money  in  controversy  had 
already  been  paid  by  the  Government,  and  both  sides  ad- 
mitted it  to  have  been  rightly  paid.  There  was  no  dispute 
except  about  the  division.  In  such  a  case  the  court  could 
not  get  behind  the  issue  made  by  the  parties  themselves. 
If  the  Government  had  been  legally  there  objecting  to  the 
right,  I  do  not  doubt  that  the  decision  would  have  been 
against  both« 

But  the  practice  of  allowing  these  claims  has  prevailed 
in  the  Pension  Office  for  twenty-fivt  years.  It  was  sup- 
posed to  be  sanctioned  by  the  high  authority  of  Mr.  Wirt, 
and  certainly  had  the  approval  of  Mr.  Poinsett.  It  was 
doubted,  however,  by  Mr.  Woodbury,  denied  by  Mr.  But- 
ler, and  denounced  as  illegal  by  Mr.  Cushing.  Still,  it  tas 
maintained  its  ground  in  the  office  down  to  the  present 
day. 

Shall  this  practice  continue?  That  is  a  question  of  mere 
administrative  discretion,  which  you  must  answer.  I  think 
I  have  shown  that  it  i9  not  supported  by  any  law,  and,  un- 
der our  system  of  government,  to  pay  out  public  money 
without  law,  is  to  pay  it  against  law. 

I  am,  respectfully,  yours,  &c., 

J.  S.  BLACK 
•     Hon.  Jacob  Thompson,  • 

Secretary  of  the  Interior. 


•   TO  THE  SECRETARY  OP  STATE. 


Compensation  of  Diplomatic  and  Consnlar  Officers. 


COMPENSATION  OF  DIPLOMATIC  AND  CONSULAR  OFFICERS. 

1.  The  diplomatic  and  conenltf^  act  of  1865  simply  regulated  the  compensation 

of  ministers  and  consuls,  and  did  not  require  that  they  should  be  re-ap- 
pointed. 

2.  Under  that  act  consuls  were  entitled  to  a  salary  during  the  time  they  re- 

mained at  their  posts  of  duty. 

3.  Under  the  act  of  1856,  a  consul  was  to  receive  a  salary  not  only  for  the 

time  spent  at  the  place  of  his  official  duty,  but,  in  addition  to  that,  for 
the  time  occupied  in  awaiting  his  instructions,  in  travelling  to  his  post 
of  duty,  and  in  returning  home  at  the  close  of  his  service. 

4.  Under  these  laws  each  consul  is  entitled  to  be  paid  for  his  services  accord- 

ing to  the  law  which  was  in  force  when  those  services  were  rendered, 
without  reference  to  the  date  of  his  commission. 

5.  The  provision  in  the  eighth  section  of  the  act  of  1856,  forbidding  the  allow- 

ance of  compensation  for  the  time  occupied  in  coming  home  by  a  consul 
who  shall  have  resigned  or  been  recalled  for  any  malfeasance  in  office, 
does  not  apply  to  the  case  of  a  oonsul  who  has  resigned  or  been  re- 
called without  being  guilty  of  any  misconduct.  The  penalty  of  having 
to  come  home  at  his  own  expense  is  only  to  be  inflicted  upon  the  consul 
whose  misbehavior  has  obliged  the  Government  to  recall  him,  or  who 
resigns  simply  to  escape  a  recall  which  he  is  conscious  of  deserving. 

^TTOBNET  General's  Office, 

Sepimber  21,  1857, 

Sir:  Yon  have  propounded  to  me  certain  qnestiona 
relative  to  the  compensation  of  consuls,  to  which  I  now 
reply. 

Previous  to  1855  the  services  of  nearly  all  our  consuls 
abroad  were  paid  by  fees.  The  act  then  passed  abolished 
the  right  of  consuls  to  receive  fees  (or  at  least  to  keep  them) 
from  and  after  the  80th  of  June  of  that  year,  and  provided 
that  thenceforward  they  should  receive  certain  annual  sal- 
aries. 

The  act  of  1855  was  singularly  obscure  in  its  phraseol- 
ogy. It  declared  that,  from  and  after  the  80th  of  June,  the 
President,  by  and  with  the  advice  and  consent  of  the 
Senate,  shall  appoint  "  diplomatic  ministers  to  certain  coun- 
tries, and  consuls  at  certain  places,  who  shall  receive  an 
annual  compensation  for  their  services,  not  exceeding  the 
amount  herein  specified."    (10  Stat,  at  Large,  619.)    A 
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very  strict  and  literal  construction  of  this  act  would  give 
the  salariesprovidedby  it  to  nobody  who  was  not  appointed 
from  and  after  the  30th  of  June,  1855,  while  at  the  same 
time  it  would  have  taken  away  from  all  the  then  incumb* 
enta  the  right  to  receive  their  fees,  or,  indeed,  to  hold  their 
offices.  But  it  could  not  be  believed  that  Congress  meant 
to  vacate  all  our  legations  and  all  our  consulates  on  one 
day,  and  keep  them  vacant  until  new  appointments  could 
be  sent  out  to  every  part  of  the  world.  The  construction 
put  on  the  law  by  the  late  President  and  Secretary  of 
State,  under  the  advice  of  the  Attorney  General,  was  that 
a  minister  or  consul  who  was  in  service  on  the  30th  of 
June,  and  who  was  retained  in  office,  was,  to  all  the  mtents 
and  purposes  of  the  new  act,  in  the  same  condition  as  if  he 
had  received  his  commission  afterwards.  In  other  words, 
the  law  converted  the  incumbents  from  fee-paid  into  sala- 
ried officers.  That  the  construction  was  right  I  have  no 
doubt  It  is  in  accordance  with  the  general  purpose  of 
the  act,  and  any  other  view  of  it  would  have  defeated 
its  object  and  done  enormous  injury  to  the  public  ser- 
vice. 

The  contemporaneous  construction  of  the  Executive  is 
high  authority  for  it,  and  Congress  added  the  weight  of  its 
own,  by  making  appropriations  to  pay  ministers  who  were 
previously  appointed  and  not  recommissioned,  as  well 
as  by  ratifying  the  treaties  which  they  subsequently  nego- 
tiated. 

This  brings  us  one  step  towards  a  conclusion.  It  is  set- 
tled that  a  consul  retained  in  office  under  the  act  of  1855 
is  a  consul  appointed  under  that  act,  so  far  as  regards  com- 
pensation. That  compensation  was  a  salary,  to  be  counted 
from  the  time  when  he  reached  his  post  of  duty  down  to 
the  time  when  he  left  it  To  give  hjm  more  was  expressly 
forbidden. 

But  in  1856  the  system  was  again  remodeled.  By  the 
eighth  section  of  the  act  then  passed,  a  consul  was  to 
receive  salary  not  only  for  the  time  spent  at  the  place  of 
his  official  duty,  but,  in  addition  to  that,  for  the  time  oo- 


TO  THE  SECfRETAET  OP  STATE.  M 

ComptiiBaliaxi  of  Diplomatic  and  Consular  Offioem. 

cupied  iu  awaiting  his  instructions,  in  travelling  to  his 
post  of  duty,  and  in  returning  home  at  the  close  of  hia 
service.    (11  Stat  at  Large,  65.) 

This  last-mentioned  act,  like  the  one  which  preceded  it, 
did  not  in  words  apply  to  consuls  or  ministers  who  had 
been  appointed  before;  but,  inasmuch  as  it  was  not  con- 
templated to  turn  them  out,  it  must  have  been  meant  that 
they  should  remain  in  office  with  the  new  compensation, 
^bool  this,  however,  there  seems  to  have  been  some  doubt, 
which  Congress  saw  proper  to  put  at  rest  in  1857,  by  a 
provision  in  the  aj^ropriation  bill,  declaring  that  the  act 
of  1856  should  apply  to  consuls  appointed  after  the  act 
of  1856. 

Thus  the  consuls  appointed  in  1855  are  put  on  a  level 
with  those  appointed  in  1856,  and  we  have  seen  that  con- 
suls whose  commissions  are  dated  previous  to  1855  have 
the  same  compensation  as  those  who  were  appointed  under 
that  act.  Things  that  are  equal  to  the  same  thing  are  equal 
to  each  other.  Therefore  there  is  no  diiference  between 
the  three  classes,  so  far  as  regards  the  rule  of  compensation 
for  services  performed  at  the  same  time. 

The  result  of  all  this  legislation — ^which  certainly  does 
not  seem  at  the  first  blush  to  he  very  plain — ^is  that  a  cour 
6ul  who  served  only  under  the  old  law  received  fees,  and 
nothing  else.  K  he  was  retained  after  July,  1855,  he  got 
a  salary  for  the  time  he  remained  at  his  post.  If  he  held  his 
office  after  the  act  of  1856  went  into  operation  he  got  paid, 
in  addition,  for  the  time  spent  in  coming  home.  In  short, 
his  covtpensation  is  to  be  regulated  by  the  law  which  was 
in  force  when  the'  services  were  rendered — ^not  by  that 
which  prevailed  at  the  date  of  his  commission.  The  rule 
is  simple  as  well  as  just;  and  though  the  various  acts  of 
Congress  express  it  with  some  unnecessary  circumlocution, 
they  are  still  plain  enough  to  be  understood  by  any  one 
who  T\ill  take  the  trouble  to  analyze  and  compare  them. 

A  doubt  has  also  arisen  about  the  meaning  of  the  last 
clause  of  the  eighth  section  of  the  act  of  1856 — a  consul 
ahall  not  be  allowed  compensation  for  the  time  occupied 
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in  coming  home,  "  if  he  shall  have  resigned,  or  have  been 
recalled  therefrom  for  any  mcdfeasaruie  in  his  office.^*  Do 
the  words  italicised  qualify  the  word  resigned  as  well  as  re- 
called  f  I  think  they  do  very  plainly.  The  grammatical 
connection  of  the  whole  sent^jnce  is  such  that  you  cannot 
separate  its  parts  without  violence.  A  consul  cannot  be 
relieved  from  the  duties  of  his  office  except  by  a  resigna- 
tion or  recall.  If  they  be  terminated  in  either  of  these 
ways,  but  without  any  official  guilt  or  delinquency,  he  may 
get  what  the  law  says  a  meritorious  officer  shall  have — 
namely,  his  full  pay,  to  be  counted  down  to  the  time  when 
he  reaches  his  own  residence.  But  if  he  violates  his  obli- 
gations to  the  public  in  such  a  manner  that  the  Government 
on  that  account  is  obliged  to  recall  him,  or  if  he  resigns 
merely  to  escape  a  recall  which  he  is  conscious  of  deserv- 
ing, then  he  shall  suffer  the  penalty  of  coming  home  at  his 
own  expense.  I  do  not  believe  that  Congress  ever  had 
the  least  intention  to  make  the  mere  resignation  of  office  a 
penal  offience.  .  ^ 

The  act  of  1857  extends  the  provisions  of  the  act  of  1856  to 
persons  appointed  after  the  act  of  1855;  but  it  does  not  give 
them  salaries,  according  to  the  act  of  1856,  except  for  the  ser- 
vices rendered  after  it  went  into  operation.  It  was  a  subject 
of  dispute  whether  one  who  served  after  1856  could  get  the 
.  salary  then  given  if  he  had  been  appointed  before  ?  Con- 
gress said  that  he  could;  but  they  did  not  say  that  he  could 
be  paid  for  previous  services  at  any  higher  rate,  or  by  any 
other  rule,  than  that  which  was  fixed  by  the  law  of  the  time 
when  they  were  performed.  There  is  no  ground  whatever 
for  the  notion  that  a  consul  can  now  daim  a  salary  for  any 
portion  of  the  time  for  which  he  was  authorized  to  get 
fees,  and  just  as  little  for  the  opinion  that  he  can  be  paid 
under  the  law  of  1856  for  anything  he  did  under  that  of 
1855.  A  consul,  for  instance,  wb  o  was  appointed  in  March, 
1855,  and  went  immediately  to  his  post  of  duty,  received 
fees  down  to  July  Ist  of  that  year,  and  cannot  now  receive 
anything  else.  If  you  give  him  the  salary  created  in  1856 
for  the  time  spent  in  making  his  journey  out,  you  must 
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give  it  to  him,  on  the  same  principle,  for  the  whole  time 
he  wa8  there,  and  let  him  have  fees  and  salary  botL  But 
Budi  a  claim  would  he  bo  ahsurd  that  nohody  maket)  it  It 
all  comes  at  last  to  what  I  have  already  said  is  the  true 
rule — ^namely,  that  each  person  shall  be  paid  for  his  ser- 
vices agreeably  to  the  law  in  force  at  the  time  when  the 
services  were  performed ;  and  there  is  nothing  in  the  law 
that  can  make  it  either  more  or  less. 

It  may  be  well  that  I  should  not  close  without  applying 
fhe  rule  to  the  particular  cases  which  you  have  sent  to 
me. 

Mr.  McCrea,  late  consul  at  Paris,  claims  for  time  spent 
in  returning  home.  He  is  entitled  to  it,  because  his  return 
was  long  after  the  act  of  1866  went  into  eflfect,  and  his  res- 
ignation was  not  for  malfeasance  in  office. 

Mr.  Murphy,  the  late  consul  at  Shanghai,  is  in  the  same 
condition,  if  I  rightly  understand  the  statement  of  his  case 
a^  I  received  it 

Mr.  Epping,  consul  at  Oldenburg,  was  appointed  in  Jan- 
uary, 1856.  His  claim  forsalary  while  waiting  for  instruc- 
tions and  going  out  cannot  be  allowed,  for  two  reasons: 
let  He  went  out  while  the  law  of  1865  was  in  operation, 
and  that  law  forbade  such  allowance;  and,  2d,  the  act  of 
1866  took  away  all  salary  from  the  consulate  at  Oldenburg, 
so,  that,  if  it  were  retroactive,  its  eflfect  would  be,  not  to 
give  him  more  than  he  received  under  the  act  of  1866,  but 
to  make  him  refund  what  he  has  already  got 

Mr.  Blythe,  consul  general  for  Cuba,  received  his  in* 
Btructions  in  March,  and  went  out  in  October,  1866.  He 
cannot  be  paid  for  this,  because  the  act  of  1866  di,d  not  go 
into  effect  until  January,  1857. 

Mr.  Andrews,  late  consul  general  for  the  British  North 
American  provinces,  received  his  instructions  in  March 
and  April,  1866,  when  the  duties  of  the  office  were  paid  by 
fees.  Of  course  he  is  not  to  be  allowed  anything  by  the 
way  of  salary  for  that  time. 

Mr.  Huffnagle's  instructions  as  consul  general  to  British 
India  were  given  him  in  September,  1855.    He  claims  com- 
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peneation  for  the  time  he  was  occnpied  in  receiving  them, 
and  in  making  the  passage  to  Calcutta.    Bat  it  must  be 
disallowed;  for  th«  act  of  1855,  then  in  force,  gave  no 
salary,  except  for  the  time  ^^at  at  the  post  of  duty. 
I  am,  most  respectfully,  yours,  &c., 

J.  a  BLACK. 
Hon.  Lbwis  Cass, 

Secretary  of  ^aie. 


CESSION  OF  JUEISDICTION. 

1.  The  general  act  of  the  Florida  Legislatare,  paased  June  6,  1865,  iff  a 

sufficient  cession  of  jurisdiction  over  land  purchased  in  that  State  hj  tlie 
Federal  Government  for  public  works. 

2.  The  opinion  of  Mr.  Attorney  General  Coshing  on  the  same  point  reaffirmed. 

Attobxet  General's  Ofpicb, 

September  24,  1857. 
Sir  :  I  have  examined  the  act  of  the  Florida  Legislature, 
passed  June  6, 1855,  and  am  of  opinion  that  it  is  a  suffi- 
cient "  cession  of  jurisdiction''  over  land  purchase^  in  that 
State  by  the  Federal  Government  for  public  works.  It  is 
all  that  you  are  required,  by  the  resolution  of  1841,  to  ask 
from  the  Legislature  of  any  State.  For  ftirflier  informa- 
tion on  the  general  subject,  I  refer  you  to  the  opinions  of 
my  immediate  predecessor,  who  discussed  it  very  thor- 
oughly.    (7  Op.,  628;  8  Op.,  80.) 

I  am,  most  respectfully,  yours,  &c., 

J.  8.  BLACK 
Hon.  Howell  Cobb, 

Secretary  of  the  Treasury. 


TO  THE  SBOEETART  OF  THE  ISTEMOR. 

Irregalftj  Application  for  Advioe. 


lEEEGULAB  APPLICATIOBT  FOR  ADVICE. 

A  p«zso&  intending  to  rnakA  appiieation  lor  a  patent  asks  the  fieeretary  of  thf 
Interior  beforehand  whether  it  will  be  granted.  TIm  Secretary  ie  advised 
to  dedine  ipvimg  any  «Dewer. 

Attositst  Qsirs&AL's  Offijob, 

September  24, 1857. 
Bib:  Yon  have  enclosed  me  a  letter  from  0.  J.  E. 
Stnart,  Esq^  of  Mississippi^  in  which  he  asks  yonr  de- 
partment to  inform  him  whether  he  can  get  a  patent  for  a 
inachine  invented  by  his  slave.  It  seems  that  he  has  not 
yet  made  the  application,  and  for  aught  that  can  now  be 
knowti,  he  never  wilL  I  do  not  consider  it  my  duty  or 
yours  to  decide  questions  like  this  before  they  arise  in 
the  regular  and  proper  course  of  business.  M^,  Stuart 
can  ^ply  for  a  patent  if  he  sees  proper;  but  he  must  do 
BO  at  his  own  risk,  and  not  upon  an  invitation  from  the 
officers  of  Government,  which  will  commit  them  in  his 
&vor  beforehand.  It  is  due  to  applicants  themselves,  as 
weU  ae  to  the  public,  that  legal  opinions  should  not  be 
^ven  in  any  but  actual  cases,  since  nobody  is  officially  re- 
sponsible for  what  may  be  said  about  cases  which  are. 
merely  mpposed. 

I  am,  with  great  respect,  yours,  &c., 

J.  S.  BLACK. 
Hon.  Jacob  Thompsoh, 

Secretary  of  the  Interior. 
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SPANISH  DESEBTEBa 

1.  Under  the  treaty  with  Spain,,  and  the  act  of  Congress  which  was  made  to 

carry  it  out,  the  apprehension  and  delivery  of  a  seaman,  who  is  alleged 
to  be  a  deserter  from  a  Spanish  ship,  is  a  judicial  duty,  and  the  State 
Department  cannot  chatige  what  a  judge  has  done. 

2.  To  proye  the  fact  of  desertion,  the  treaty  requires  the  exhibition  of  the 

ship's  roll,  with  the  name  of  the  deserter  upon  it,  and  this  is  not  met  by 
the  mere  certificate  of  a  Spaniuh  consul. 

Attornby  General's  Office, 

September  24, 1857. 

Sir:  I  have  read  tlie  note  addressed  to  you  by  the  Span- 
ish minister  on  the  case  of  Mannel  Castro,  a  deserter  from 
the  Spanish  schooner  San  Juan  Baptista,  at  Key  West 

From  that  note,  and  from  other  papers  on  the  same  sub* 
ject  which  you  have  sent  me,  it  appears  that  the  deserter 
was  arrested  after  the  vessel  had  put  to  sea,  on  a  warrant 
issued  by  a  justice  of  the  peace.  But  he  was  discharged 
by  a  State  judge  on  a  writ  of  habeas  corpus.  The  Spanish 
consul  then  applied  to  the  district  judge  of  the  United 
States  for  another  warrant,  which  was  refused.  This  is 
the  subject  of  complaint.  You  ask  whether  it  is  well 
founded,  and  what  can  be  done  to  prevent  a  repetition  of 
such  grievances. 

Under  the  treaty  with  Spain,  and  the  act  of  Congress 
which  was  made  to  carry  out  that  and  other  treaties  of  the 
same  kind,  the  apprehension  and  delivery  of  a  deserter  ift 
a  judicial  duty.  It  must  be  performed  according  to  the 
judgment  and  conscience  of  those  to  whom  it  is  assigned* 
The  judges  are  sworn  to  administer  it  faithfully  according 
to  the  best  of  their  learning  and  ability;  and  that  is  all 
that  can  be  demanded  of  them.  You  cannot  require  them 
td  decide  a  given  question  in  a  particular  way;  much  less 
can  you  reverse  a  sentence  already  pronounced. 

When  a  cause  is  pending  before  the  courts  in  which  our 
own  or  a  foreign  Government  has  a  special  interest,  the 
President  will  always  see  that  the  facts  and  the  law  shall 
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be  properly  presented  by  competent  counsel,  and  sonae- 
times  be  prescribes  wbat  line  of  argument  shall  be  used. 
But  the  judges  must  be  left  to  act  upon  their  own  separate 
responsibility.  Inasmuch,  therefore,  as  this  is  a  judicial 
duty,  you  cannot  change  what  has  been  done,  even  if  you 
are  sure  it  was  done  erroneously.  Nor  do  I  see  what 
measures  you  can  take  which  will  be  absolutely  sure  to 
prevent  the  same  judge  or  another  from  doing  the  like 
hereafter. 

But  I  think  the  decision  was  right  The  treaty  requires 
that  in  such  a  case  the  Spanish  consul  in  American  ports 
shall  exhS>it  the  ship's  roll,  and  the  name  of  the  deserter 
must  appear  in  it  before  he  can  be  arrested,  held  in  cus*' 
tody,  or  delivered.  The  act  of  Congress  (4  Stat  at  Large, 
S60)  declares  that  the  arrest  may  be  made  on  proof  by  ex* 
hibiiion  of  the  register  of  the  vessel,  ship's  roll,  or  other 
official  document  Here  there  was  no  exhibition  of  the 
roll,  or  any  other  corresponding  document  which  contained 
&e  names  of  the  ship's  crew.  The  consul  produced  an 
extract  from  the  roll,  certified  by  himself,  but  he  did  not 
exhibit  the  original  roll  carried  by  the  vessel,  as  the 
treaty  in  plain  terms  required  him  to  do. 

It  might  be  convenient,  in  cases  like  this,  to  dispense 
with  the  production  of  the  original  document,  and  let  the 
rights  of  the  person  claimed  as  a  deserter  depend  on  the 
mere  certificate  of  a  consul ;  but  a  written  compact  be- 
tween two  nations  is  not  to  be  set  aside  for  a  shade  or  two 
*  of  convenience  more  or  less.  The  law  is  so  written,  and 
that  is  a  sufficient  answer  to  all  that  can  be  said  against  this 
proceeding. 

I  am,  with  great  respect,  yours,  4;c.,  , 

.    J,  S.  BLACK. 

Hon.  Lewis  Cass, 

Secretary  of  StaU^ 
t 
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RENT  AND  FURNITURE  OF  COURT  ROOMa 

1.  No  mftrsbal  of  a  district  can  be  alldwed  in  bis  acoonnts  for  tbe  expendi- 

tare  of  more  tban  twenty  dollars  for  furniture,  and  fifty  dollars  for  rent, 
unless  previonsly  to  the  expenditure  be  obtain  tbe  approbation  of  tbe 
Secretary  of  the  Interior. 

2.  The  Secretary  has  no  authority  to  give  tbe  approval  after  tbe  expenditure 

is  made. 
8.  The  powers  of  the  Secretary  in  this  respect  are  not  enlarged  by  the  law 
which  authorizes  an  appeal  to  him  from  the  accounting  officers. 

Attornby  General's  Office, 
September  25, 1857. 

Sir':  It  seems  that  tbe  late  marshal  of  southern  Ohio 
claims  credit  of  $161  20,  for  furniture  of  rooms  occupied 
dt  Cincinnati  by  the  federal  courts,  and  the  marshal  of 
southern  California  asks  to  be  allowed  for  !rent  of  a  court- 
house building  at  the  rate  of  $8,500  per  annum.  These  ex- 
penses were,  in  both  cases,  incurred  without  the  knowledge, 
and,  of  course,  without  tiie  previous  approbation,  of  your 
department.    Can  you  legally  allow  them  now  ? 

The  act  of  1858  declares  that "  the  marshal  shall  not 
incur  an  expense  of  more  than  twenty  dollars  in  any  one 
yejir  for  furniture,  or  fifty  dollars  for  nent  of  building  and 
making  improvements  thereon,  without  submitting  a 
statement  and  estimates  to  the  Secretary  of  the  Interior, 
and  getting  his  instructions  in  the  premises,"  (10  Stat  at 
Large,  165.)  This  is  a  plain  law,  if  there  ever  was  one ; 
and  in  both  the  cases  which  you  submit  it  was  palpably 
violated.  Will  you  sanction  an  expenditure  made  in  the 
teeth  of  the  statute  ?  If  you  do,  you  must  make  yourself 
a  party  to  the  guilt 

The  Btifttute  authorizes  a  marshal  to  spend  twenty  dol- 
lars for  furniture  and  fifty  dollars  for  house  rent  without 
consulting  the  department,  but  forbids  him  to  go  beyond 
that,  unless  he  has  your  previous  approbation.  Now  if  you 
say  he  may  spend  what  he  pleases,  and  count  upon  your 
sanction  afterwards,  you  obliterate  the  distinction  between 
the  smaller  sums  and  the  larp:er  ones.  He  cannot  be  allowed 
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for  expenses  under  nor  over  fifty  dollars  per  annum,  if 
they  are  not  fair  aisid  just.  They  are  equally  UaUe  to  sub- 
sequent supervision.  K  you  dispense  with  the  necessity 
of  a  previous  submission  to  the  head  of  the  department, 
you  put  all  on  the  same  footing,  and  look  with  equal  fitvor 
on  the  officer  who  breaks  the  law  and  on  him  who  o1> 
serves  it 

You  have  not  the  power  to  do  this  thing,  even  if  you 
were  wifling.  The  authority  conferred  on  you  by  the 
statute  is  to  instruct,  the  marshal  before  he  makes  a  con- 
tract, not  to  indorse  it  afterwards ;  to  approve  of  his  esti- 
mates, not  to  allow  his  claim  for  past  expenses.  We  all 
know  that  these  are  very  difterent  things,  \ 

The  right  of  the  party  to  take  an  appeal  to  you  from 
the  decision  of  tibe  accounting  officers,  given  by  the  fourth 
section  of  the  act  of  August  16, 1856,  does  not  increase 
your  power  to  allow  these  claims.  All  appellate  jurisdic- 
tion mtist  be  exercised  within  the  limits  of  the  law  which 
governs  the  original  tribunal,  so  far  as  i^egards  the  rule  of 
decision.  On  appeals,  therefore,  you  can  do  only  what  the 
moemmixsig  officers  ought  to  have  done. 

Anl3c^>ating  my  opinion  against  the  power  of  the  de- 
partment to  approve  these  expenditures,  you  ask  whether, 
in  that  event,  you  may  disregard  the  act  of  the  marshal, 
and  make  compensation  to  third  parties  for  the  furniture 
and  house  rent.  I  answer,  no.  That  would  be  a  mere 
evasion  of  the  law.  Besides,  I  know  of  no  authority 
given  to  your  department  to  deal  with  anybody  but  the 
marshals  about  the  furniture  and  court  rooms. 

The  case  is  very  clear  on  the  law.  The  practice  of  your 
department  heretofore  has  been  right,  and  I  advise  that  it 
be  continued.  The  cases  now  submitted  may  be  hard, 
and,  foraught  I  see,  may  be  the  basis  of  a  very  fair  claim 
upon  Congress.  But  I  do  not  know  where  else  the  par- 
ties can  go  for  relief. 

I  am,  very  respectfully,  yours,  &c., 

J.  a  BLACK 

Hon.  Jacob  Thohpbok, 

Secretary  of  the  Interior. 
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PURCHASE  OF  PRESBYTERIAN  CHURCH,  BALTIMORE. 

1.  Where  the  Secretary  of  the  Treasnry  has  made  a  contract  for  the  site  of 

a  conrt-hoose,  and  afterwards  refused  to  take  the  property  for  a  snpposed 
defect  of  title,  the  contract  is  at  an  end. 

2.  A  succeeding  Secretary  cannot  reconsider  the  subject,  unless  upon  the  dis- 

covery of  new  evidence  not  produced  to  his  predecessor,  nor  known  to 
the  party  at  the  time  of  the  first  decision. 

3.  The  fact  that  the  former  Secretary  made  his  decision  immediately  previ- 

ous to  hi^  retiring  from  office,  will  not  take  the  case  out  of  the  general 
rule,  or  make  his  determination  less  binding. 

Attorney  General's  Office, 

September  26, 1857.  . 
Sir  :  In  September,  1856,  the  property  of  the  Presby- 
terian church  at  Baltimore  was  ofiFered  to  the  Government, 
and  accepted  by  the  Secretary  of  the  Treasury,  at  the  price 
of  fifty  thousand  dollars.  But  the  contract,  of  course, 
could  not  be  carried  out  unless  the  Attorney  General 
would  examine  the  title  and  certify  to  its  validity.  Mr. 
Gushing  doubted  the  right  of  the  vendors  to  convey,  inas- 
much as  the  deed  to  them  showed  that  the  land  had  been 
devoted  to  certain  uses,  and  he  was  not  satisfied:  that  it 
could  be  lawfully  applied  to  any  other.  But  he  concluded 
that  the  long  possession  of  it  by  the  church  would  make 
its  conveyance  a  safe  title  to  the  Government.  He  an- 
swered the  Treasury  Department  to  that  effect;  but  Mr. 
Guthrie  referred  the  subject  to  him  again,  calling  his 
attention  to  the  specific  question,  whether  the  limitation 
upon  the  original  grantors,  or  their  heirs,  would  begin  to 
run,  before  an  actual  perversion  of  the  property  to  uses 
different  from  those  mentioned  in  the  deed.  Upon  recon- 
sideration, the  Attorney  General  declared  officially  and 
formally  that  the  statute  of  limitation  would  not  be  a  suf- 
ficient protection,  and  therefore  declined  to  certify  it  as 
good  or  valid.  In  pursuance  of  this,  the  Secretary  of  the 
Treasury,  on  the  4th  of  March  last,  addressed  a  letter  to 
the  proper  authorities  of  the  church  corporation,  inform- 
ing them  that  the  property  was  rejected. 
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Property  bargained  for  by  the  Government  is  always  to 
be  taken  and  paid  for  if  the  title  shall  be  pronounced 
valid  by  the  Attorney  General,  and  not  otherwise.  The 
joint  resolution  of  1841  enters  into,  and  forms  part  of, 
every  such  contract.  Where  the  Attorney  General  has 
officially  refused  to  certify  the  titles,  the  head  of  the  de- 
partment through  which  the  negotiation  is  conducted 
ought  at  once  to  declare  the  contract  rescinded ;  and  when 
he  does  so,  the  end  of  that  contract  has  come.  It  can 
have  no  more  force  afterwards  than  if  it  had  never  been 
made. 

I  will  not  say  that  the  Executive,  after  thus  rescinding 
0uch  a  contract,  cannot  reconsider  its  act  and  place  all  par- 
ties again  in  siatu  quo.  If  the  head  of  a  department  sees 
that  his  decision  has  been  unadvised  and  hasty,  I  suppose 
he  may  correct  his  error  within  a  reasonable  time.  But  it 
18  veiy  well  settled  that  when  a  Secretary  has  officially  de- 
cided or  determined  any  matter  or  case,  and  goes  out  of 
office  leaving  the  decision  on  record,  his  successor  cannot 
lawfully  overturn  it,  unless  upon  the  production  of  such 
new  evidence  as  would  be  sufficient  in  a  court  of  chance^ 
to  sustain  a  bill  of  review,  or  to  get  a  new  trial  in  a  court 
of  law.  This  rule  is  so  obviously  necessary,  in  order  to 
prevent  intolerable  disorder  and  confusion  in  the  business 
of  the  Government,  that  I  do  not  think  it  necessary  to  set 
forth  the  many  reasons  by  which  it  might  be  defended. 

Was  this  matter  determined  while  your  predecessor  was 
in  office?  Certainly  it  was.  Mr.  Guthrie  decided  to  re- 
ject the  property,  placed  his  decision  on  record,  and  wrote 
to  the  vendors  informing  them  of  the  fact  At  the  same 
time  he  gave  his  reason  for  what  he  did,  which  was  the  re- 
fusal of  the  Attorney  General  to  certify  the  title.  It  is 
true  that  this  was  done  on  the  4th  of  March,  only  three 
days  before  Mr.  Guthrie  went  out  of  office.  He  retired 
on  the  7th  of  the  same  month.  But  I  do  not  see  how  that 
can  make  any  difference.  He  had  the  same  power  and 
authority  in  tiie  matter,  down  to  the  last  hour  of  his  ser- 
vice, that  he  had  at  any  previous  time.    The  rule  is,  not 
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that  the  early  decisions  of  a  Secretary  shall  stand,  and 
the  late  ones  be  reversed,  but  that  all  shall  stand.  The 
case  was  pending  before  him ;  had  been  pending  for  some 
time ;  he  understood  it,  and  it  was  his  duty  to  make  an 
end  of  it  before  he  retired.  It  was  as  valid  and  binding  a 
determination  aa  any  that  could  have  been  made  on  the 
subject 

Is  there  anything  before  you  now  in  the  shi^e  of  new 
evidence  which  will  justify  the  opening  of  the  case  for 
another  hearing?  It  must  be  remembered  that  a  new 
trial  is  never  granted,  or  a  bill  of  review  sustained,  on  the 
ground  of  new  evidence,  except  where  such  evidence  is 
new  to  the  party  as  well  as  the  court  If  the  party  knew 
of  the  evidence,  or  might  have  known  it  with  proper  dili* 
gence,  and  did  not  produce  it  on  the  first  trial,  he  is  not 
to  have  another.  He  cannot  make  a  mere  experiment 
with  a  part  of  his  evidence,  and  if  it  fails,  try  the  case 
over  Qgain  with  better  preparation.  I  know  not  what  evi« 
dence  may  have  been  before  Mr.  Guthrie,  but  there  is 
none  before  you  which  might  not  as' well  have  been  pro* 
duced  then  as  now. 

It  is  contended  by  the  counsel  of  the  vendors  that  the 
late  Attorney  General  did  not  examine  the  whole  title ; 
that  he  merely  gave  an  opinion  that  the  statute  of  limita- 
tion would  not  be  a  protection,  which  was  a  point  of  no 
consequence,  because  the  original  title  itself  was  good 
irrespective  of  time.  I  do  not  think  this  is  correct  in 
point  of  fact.  We  are  bound  to  presume  that  every  ques- 
tion arising  on  the  title  was  examined.  Mr.  Gushing  did 
not  give  his  reasons,  and  he  was  not  bound  to  give  them. 
But  he  held  the  title  to  be  defective,  and  that  covered  the 
whole  subject.  If  nothing  had  been  done  after  his  opin- 
ion had  been  sent  in,  I  might  think  it  my  duty  to  review 
it;  but  the  Secretary  having  acted  upon  the  advice  re- 
ceived, I  cannot  get  behind  that  action,  nor  advise  you  to 
do  anything  inconsistent  with  it 

The  counsel  for  the  vendors  think  they  ought  to  be 
heard  now  by  the  present  adn^inistration  of  the  depart- 
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ment,  because  the  late  Secretary  went  out  of  office  ao  soon 
after  his  deciaion  was  made  that  they  could  not  ask  him 
for  a  rehearing.  If  any  error  was  commijkted  w^ieh«  th^ 
late  Secretary  would  have  corrected  on  a^  appeal  to  him, 
it  is  very  unfortunate  that  he  did  not  stay  in  office  long 
enough  to  hear  it  But  the  case  is  still  within  that  rule 
which  forbids  you  to  undo  what  has  been  done  by  your 
predecessor.  All  general  rules  will  occasionally  operate 
with  severity  in  special  cases,  but  we  cannot  abolish  genr 
eral  rules  for  that  reason.  If  you  were  perfectly  satisfied 
that  die  property  of  the  Presbyterian  church  ought  to  be 
taken  by  the  Government,  you  might  make  a  new  contract, 
but  you  can  never  revive  the  old  one. 

On  the  whole,  I  am  of  opinion  that  this  is  a  thing  adju* 
dicated,  decided,  settled,  determined,  enc^ed.  If  it  wa9 
erroneously  done,  the  wrong  is  past  all  remedy.  There 
was  a  contract  for  the  property,  but  it  has  been  i^escinded 
by  lawful  authority.  It  is  as  if  it  never  had  been* 
I  am,  most  respectftiUy,  jox^b^  &c., 

J.  8,  BLACK. 

Hon.  Howell  Cobb, 

Secretary  of  the  Treasury, 


FORT  SNELLING  RJSEBVE. 

1.  The  Secretary  of  War  had  the  povrar  conferred  upon  him  by  l^w  to  mak* 

a  contract  for  the  sale  of  Fort  SneljUng,  and  haying  ezecnted  that  power, 
he  was/unctiM  officio, 

2.  The  Secretary  has  no  ri^t  to  change  the  terms  of  the  contract  in  any 

particular  whe,tav«r. 

ATTOBNBt  GeNXBAL'S.  OeITCB^ 

September  28,.  1867. 
Bib:  In  your  letter  of  the  26th  inst  you  enplosed  me  a 
written  agreen^ent  between  the  agents  of  the  United 
States  and  Franklin  Steele  for  the  sale  of  the  i^rt  Snel- 
ling reserve,  together  with  two  letters  addressed  to  you  by 
Mr.  Steele's  a^ent,  and  you  ask  my  official  opinion  thereon. 
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You  make  no  statement  of  facts,  and  put  no  question  of 
law,  but  leave  me  to  infer  from  the  naked  papers  what 
point  it  is  upon  which  you  desire  my  advice. 

Mr.  Steele  agreed  to  purchase  the  property  for  the  sum 
of  ninety  thousand  dollars,  to  be  paid  in  three  equal  annual 
payments,  on  the  first  day  of  July,  1857, 1858,  and  1859. 
I  take  it  for  granted  (though  you  do  not  say  so)  that  the 
first  instalment  of  thirty  thousand  *  dollars  has  already 
been  paid.  He  is  entitled  by  the  terms  of  his  own  con- 
tract to  a  deed  for  the  whole  property  upon  his  giving 
"satisfactory  security"  for  the  balance  of  the  purchase 
money.  What  he  now  desires  is  some  arrangement  for 
securing  the  sixty  thousand  dollars,  which  he  yet  owes,  in 
such  a  manner  that  two  thousand  acres  of  the  land  will  be 
free  from  encumbrances. 

The  War  Department  had  power  given  it  by  Congress  to 
sell  the  land  in  question.  Having  sold  it  your  power  is 
exhausted.  You  can  do  nothing  more  except  to  enforce 
the  rights,  and  perform  the  obligations  which  the  agree- 
ment created.  The  authority  to  make  a  contract  implies 
no  authority  to  change  it  after  it  is  made. 

This  contract  entitles  the  purchaser  to  a  deed  as  soon  as 
he  pays  one-third  of  the  price,  and  gives  saiisfdctory 
security  for  the  remainder.  A  mortgage  upon  the  whole 
of  the  land  would  be  satisfactory,  no  doubt;  since  it  is 
not  to  be  presumed  ttat  property  which  sold  once  for 
ninety  thousand  dollars  would  sell  again  for  less  than  sixty. 
But  it  may  also  be  true  that  a  lien  on  two  thousand  acres 
less  than  the  whole  tract  would  be  sufficient  This  is  a 
matter  of  &ct;  a  question  for  your  own  judgment  and 
discretion  to  answer.  You  may  take  any  security  which 
you  deem  sufficient,  remembering  always  that  security  for 
a  debt  is  that  which  makes  it  absolutely  safe. 
I  am,  most  truly,  yours,  &c., 

J.  S.  BLACK 
Hon.  JoHH  B.  Floyd, 

Secretary  of  War. 
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LIABILITY  OF  POSTMASTERS  FOR  STAMPS. 

In  what  casM  postmasten  shall  be  held,  and  in  what  cases  not,  for  stamps 
sent  to  them,  and  not  sold  or  returned  to  the  department. 

Attorney  General's  Office, 

September  28, 1857. 

Sir  :  Tonr  letter  of  the  23d  instant  has  been  received, 
in  which  you  ask  my  opinion  on  the  right  of  postmasters 
to  be  credited  in  certain  cases  for  stamps  and  stamped 
envelopes  not  returned  nor  used. 

A  close  consideration  of  the  act  of  Congress,  the  prac- 
tice of  the  department,  the  decisions  of  the  Supreme 
Court  upon  analogous  questions,  (the  United  States  r. 
Prescott,  3  Howard,  678 ;  United  States  v,  Morgan,  11 
Howard,  154,)  and  the  general  principles  of  I'.w  applicable 
to  the  subject,  has  brought  me  to  the  conclt.sion  that  the 
following  rules  ought  to  be  considered  as  seftled  and  clear : 

1.  A  postmaster  should  have  credit  for  stamps  which  he 
is  charged  with,  when  he  can  show  that  they  were  destroyed 
without  any  fault  of  his  own  before  he  sold  or  used  them. 
Letter  stamps  cost  the  Government  so  little  to  get  them 
made  that  it  can  hardly  be  counted.  Their  value  consists 
in  the  fact  that  each  of  them  represents  three  cents  in  the 
payment  of  postage.  Their  destruction,  therefore,  is  no 
appreciable  loss  to  the  Government,  and  no  gain  at  all  to 
anybody  else.  An  officer  ought  not  to  suffer  for  an  un- 
avoidable accident  which  does  no  harm. 

2.  But  if  the  stamps  should  be  stolen  or  lost,  and  get 
into  the  hands  of  those  who  may  use  them,  and  thus 
deprive  the  Government  of  so  much  revenue,  the  post- 
master should  be  held  for  them.  One  who  has  the  custody 
of  public  money  or  property,  and  is  paid  for  taking  care 
of  it,  cannot  get  rid  of  his  responsibility  by  showing  a 
theft  or  an  accidental  loss.  He  is  an  insurer  of  its  safety 
against  all  perils  of  that  kind. 

8.  If  he  destroys  them  by  his  own  wanton  act,  or  neg- 
ligently suffers  them  to  be  destroyed,  he  is  answerable  on 
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the  principle  that  no  man  shall  be  allowed  to  have  any 
advantage  from  his  own  violation  of  duty, 

4.  When  stamps  are  sent  to  a  postmaster  by  mail,  they 
are  charged  against  him  at  the  time  they  are  sent,  and  the 
presumption  is  that  he  received  them.  If  he  demands  a 
credit  on  the  ground  that  he  never  got  them,  he  should  be 
reqjaired  to  repel  the.  presumption  by  his  own  oath  at  least, 
and  by  all  the  other  proof  which,  in  the  particular  caee, 
he  can  produce.  But  if  the  Postmaster  General  is  satis- 
fied that  they  never  reached  hiin,  he  ought  to  have  tho 
credit  His  legal  responsibility  for  stamps  does  not  acta-* 
ally  begin  until  he  has  them  in  his  hands. 

6.  If  he  asserts  that  he  returned  stamps  to  the  depart- 
ment which  never  came  there,  and  proves  that  he  mailed 
them,  he  entitles  himself  to  a  credit;  for  in  sending  them 
he  does  his  duty,  and  the  subsequent  loss  of  them  is  not 
his  fault.  But  he  should  be  held  to  strict  proof  of  this  by 
something  stronger  than  his  own  oath.  He  can  easily  get 
a  witness  to  the  act  of  mailing  them. 

I  am,  most  respectfully,  yours,  &c., 

J.  S.  BLACK 

Hon.  A.  V.  Bkown, 

Postmaster  General 


ATTACK  UPON  FORT  PORTER  BY  A  RAILWAY  COMPANY. 

An  inj unction,  or  any  other  judicial  process,  is  not  necessary  to  prevent  a 
railway  company  from  taking  possession  of  a  fort  or  other  military  pro- 
perty of  the  Qovernment.  If  such  an  invasion  is  threatened,  the  officer 
at  the  post  ought  to  be  instructed  to  resist  it  by  force. 

Attorney  General's  Office, 

September  29, 1857. 
Sir  :  You  have  sent  me  the  report  of  Lieutenant  Blunt, 
from  which  it  appears  that  a  railway  company,  incorporated 
in  Canada,  but  with  an  extension  of  its  charter  granted  by 
New  York,  has  commenced  certain  work  in  the  Niagara 
river,  with  the  intention  of  making  a  railway  track  over 
the  land  of  the  United  States  appurtenant  to  Fort  Porter. 
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The  report  BuggeetB  a  judicial  remedy,  "  by  injunction 
or  otherwise*''  I  am  requested  to  give  my  advice  on  the 
case. 

It  was  the  practice  of  the  Federal  Government  in  early 
limes  to  vindicate  her  right  to  the  possession  of  the  public 
property  in  a  very  short  way.  She  turned  out  and  kept 
out  all  lawless  intruders,  without  stopping  to  ask  leave  of 
the  courts.  I  do  not  know  at  what  precise  period  she 
became  humble  enough  to  forego  the  privilege  of  self  de- 
fence, or  when  she  began  to  prefer  the  shelter  of  an  injuno- 
tion  to  the  protection  of  her  own  right  hand.  In  tl^ory, 
she  still  denies  her  liability  to  be  sued ;  but  in  practice 
that  theory  comea  to  very  Uttle,  if  a,ny  man  or  corporation 
who  is  impudent  enough  to  invade  her  property,  can  compel 
her  to  abandon  it,  and  get  the  decree  of  a  court  before  she 
can  retake  it.  If  that  be  the  rule,  her  immunity  from  law 
suits  amounts  to  this:  that  she  will  not  allow  herself  to  be 
sued  by  an  honest  person  who  has  a  just  claim,  and  seeks 
to  enforce  it  in  a  legal  way;  but  she  will  let  any  trespasser 
deprive  her  of  her  rights,  and  drive  her  into  court  to  regain 
them« 

Here,  you  tell  me,  is  a  railway  corporation,  which  has 
crossed  over  from  Canada,  and  threatens  to  take  possess- 
ion of  the  land  of  the  United  States.  If  they  can  take 
a  part  of  that  property,  they  can  take  it  all,  or  any  other 
military  station,  dismantle  tiie  fort,  turn  out  the  gsurrisoa, 
ajid  tear  down  the  house  where  the  commander  has  his 
quarters.  The  threat  is,  that  they  vrill  thrust  themselves 
on  the  public  property  by  a  naked,  downright,  and  palpar 
ble  wroi^,  with  nothing  to  avouch  the  deed  but  their  owe 
mere  will.  It  is  not  my  opinion  that  any  injunction  is 
needed  to  prevent  such  an  outrage^  A  few  words  of  ia- 
struction  to  the  officers  of  the  army  at  Fort  Porter,  or  near 
it,  will  be  amply  sufficient. 

I  am,  very  truly,  yours,  &c., 

J.  S.  BLACK 

Hon.  John  B.  Floyd, 

Secretary  of  War. 


lOS  HON.  JEREMIAH  8.  BLACK 
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PATENTS  FOR  CALIFORNIA  LANDS. 

1.  A  claimant  for  land  in  California,  nnder  a  Mexican  title,  is  entitled,  nnder 

the  13th  section  of  the  act  of  March  3, 1851,  to  a  patent,  upon  showing 
that  his  claim  has  heen  finally  confirmed,  and  the  survey  of  it  approved 
by  the  surveyor  general. 

2.  Neither  the  decree  of  the  court,  nor  the  survey,  nor  the  patent,  is  conclu- 

sive upon  anybody  but  the  Government  and  the  patentee. 
8.  Third  parties  have  their  remedy  by  injxmction  in  the  Federal  courts,  and 

by  action  in  the  State  courts. 
4.  The  Attorney  General  has  no  right  to  interfere,  except  in  the  judicial 

investigation  between  the  claimants  and  the  Government. 

Attorney  General's  Office, 

September  29,  1857. 

Sir  :  Certain  citizens  of  Butte  county,  California,  have 
Bent  in  their  petition  to  the  General  Land  Office,  praying 
that  no  patents  be  issued  for  the  ranchos  called  "  Flugge" 
and  "  Fernandez."  These  were  tracts  of  land  in  Califor- 
nia granted  by  the  Mexican  government  before  the  con- 
quest The^  grants  were  declared  good  by  the  commis- 
Bion^rs  appointed  to  investigate  them.  The  same  decree 
was  made  afterwards  by  the  District  Court.  An  appeal 
was  taken  to  the  Supreme  Court,  but  it  was  dismissed. 

A  person  who  claims  land  in  California,  under  a  grant 
from  Mexico,  is  entitled  to  have  a  patent  for  it  issued  out 
of  the  General  Land  Office  whenever  he  shows  that  his 
claim  has  been  finally  confirmed  by  the  commissioners, 
by  the  District  Court,  or  by  the  Supreme  Court,  if  he,  at 
the  same  time,  accompanies  that  proof  with  a  survey, 
certified  and  approved  by  the  surveyor  general  of  Cali- 
fornia. The  claims  now  under  consideration  have  been 
finally  confirmed,  and  the  proper  certificate  of  the  surveyor 
general  has  been  produced.  These  proceedings  are  con- 
clusive on  you.  They  put  the  right  of  the  cl$i,imant  to  a 
patent  upon  grounds  which  you  have  no  authority  or 
power  to  contest.  The  13th  section  of  the  act  of  March  3, 
1851,  is  too  plain  to  admit  of  dispute.  (9  Stat,  at  Large,  633.) 

When  the  survey  covers  lands  belonging  to  other  per- 
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sons,  (as  is  alleged  to  be  the  case  here,)  their  remedy  is 
to  petition  the  district  judge  for  an  injunction,  and  if  he 
grants  it,  the  patent  will  be  stayed  until  the  injunction 
is  dissolved.  Nothing  of  this  kind  has  been  done.  The 
patents  must  issue. 

But  neither  the  decree  of  the  court,  nor  the  survey,  nor 
the  patent,  is  conclusive  on  anybody  but  the  Government 
and  the  patentee.  The  rights  of  the  third  parties  are  ex- 
pressly saved  in  the  act  of  Congress.  If,  therefore,  ther^ 
1>e  any  grounds  for  the  complaint  made  in  this  petition 
firom  Butt^  county,  those  who  claim  a  title  adverse  to  the 
patentee  have  still  a  chance  to  establish  it  in  the  proper 
court  of  the  State. 

There  is  nothing  in  the  case  which  authorizes  me  to 
interfere.  The  Attorney  Qeneral  has  a  certain  supervisory 
control  over  the  investigation  of  these  California  land 
claims  while  the  contest  upon  them  is  between  the  United 
States  and  the  Mexican  grantees ;  but  his  power  is  gone 
when  the  Government  ceases  to  have  an  interest,  and 
private  parties  alone  are  concerned. 
I  am,  most  respectfully,  yours,  &c., 

J.  B.  BLACK. 

Hon.  Jacob  Thompson, 

Secretary  of  the  Interior. 
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KANSAS  INDIANS, 

1.  The  Eansfls  satiom  of  Indiaiu  «nd  the  balMiveed  reMrveei  are  in  lawM 

possession,  and  have/a  perfect  right  to  enjoy  the  .peacefol  oocnpation  of 
their  lands. 

2.  The  power  of  the  Oovemment  onght  to  be  need  to  protect  them  against 

all  lawless  trespassers,  without  reference  to  the  question  whether  theit 
title  be  a  fee  or  only  anenifrmot. 
8.  The  trade  and  intercourse  law,  passed  30th  June,  1834,  is  applicable  to  tba 
Indian    reserved   land   in    Kansas  and  J^ebsaaka,  and  onght  to  be 
executed  for  their  protection. 

Attobnkt  Gbnbral's  OincE, 

September  26, 1857. 

Sir  :  Tour  communication  of  August  20, 1857,  presents 
the  following  case : 

A  treaty  was  made  on  the  8d  of  June,  1825,  at  St.  Louis, 
"between  the  superintendent  of  Indian  affairs,  on  the  part 
of  the  TJnited  States,  and  the  chiefs,  headmen  and  war- 
riors of  the  Kansas  nation  of  Indians.  By  the  first  article 
of  this  treaty  the  Kansas  ceded  to  the  United  States  all  the 
lands  lying  within  flie  State  of  Missouri,  to  which  the 
said  nation  had  title  or  claim,  lying  west  of  the  State  of 
Missouri  within  certain  described  boundaries.  It  was  stip- 
ulated by  the  second  article  that,  from  the  cession  aforesaid, 
a  reservation  for  the  use  of  the  Ki^nsas  nation  should  be 
made  of  a  tract  of  land  to  begin  twenty  leagues  up  the 
Kansas  river,  and  to  include  their  village  on  that  river, 
extending  west  thirty  miles  in  width,  through  the  lands 
ceded  in  the  first  article,  to  be  surveyed  and  marked  under 
the  direction  of  the  President,  and  to  such  extent  as  he 
may  deem  necessary,  and  at  the  expense  of  the  tJnited 
States. 

By  the  sixth  article  it  was  further  stipulated,  that  from 
the  lands  above  ceded  to  the  United  States,  there  shall  be 
made  reservations  of  one  mile  square  for  each  of  the  half- 
breeds  of  the  Kansas  nation,  who  were  designated  in  the 
treaty  by  name,  to  be  located  on  the  north  side  of  the 
Kansas  river,  in  the  order  of  their  names,  commencing  at 
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the  line  of  the  Kansas  reservation,  and  extending  do>wn  the 
Kansas  river  for  qnantity. 

Among  other  provisions  of  this  treaty  it  was  also  agreed, 
by  the  tenth  article,  th«t,  lest  the  friendship  which  is  now 
edtablished  between  the  United  States  and  the  said  nation 
should  be  interrupted  by  the  misconduct  of  individuals,  no 
private  revenge  or  retaliation  shall  take  place;  but,  instead 
thereof,  complaint  shall  be  made  by  the  injured  party  to 
ikke  other,  &c. ;  and  by  the  eleventh  section,  that  the  Kansas 
nation  shall  ever  remain  under  the  protection  of  the 
Utiited  States,  and  in  friendship  with  them. 

Another  treaty  was  made  on  the  14th  of  January,  1846, 
at  the  Methodist  mission,  in  the  Kansas  country,  by  which 
two  millions  of  acres  of  land,  on  the  east  part  of  their 
country,  embracing  the  entire  width,  thirty  miles,  and 
ranning  west  for  quantity,  were  ceded  by  the  Kansas  tribe 
of  Indians  to  the  United  States.    (9  Stat  at  Large,  842.) 

Individual  reservees,  under  the  treaty  of  1825,  now 
complain  that  their  lands  are  intruded  upon  by  white  tres- 
passers, their  timber  cut  down,  destroyed,  or  sold,  and 
their  reservations  laid  waste  or  occupied  by  force.  Com- 
munications are  constantly  received  at  the  Indian  Office 
of  intrusions  and  outrages  by  lawless  whites.  The  re- 
ports  submitted  frx)m  the  Indian  Office  allege  that  repeated 
trespasses  and  waste  upon  the  reserves  have  taken  place. 
(Report  of  Commissioner  Manypenny,  March  24,  1857.) 
The  rights  of  the  Indian  wards  of  the  Government  have  been 
questioned  and  trampled  upon,  the  efforts  of  their  agents  to 
protect  them  in  person  and  property  have  been  thwarted  and 
rendered  abortive  by  lawless  combinations  of  speculators, 
and  further  invasions  of  their  vested  rights  are  threatened  by 
taen  who  seem  to  consider  a  resort  to  brute  force  perfectly 
le^timate,  where  the  property  of  Indians  is  to  be  the 
prize.  (Report  of  Commissioner  Denver,  April  29, 1857.) 
In  many  instances  the  Indian  reservees  have  been  deprived 
of  their  property,  and  their  lives  endangered  by  an  attempt 
to  resist  intrusion  upon  the  lands  set  apart  for  their  use. 
(Secretary  Thompson's  letter,  August  20, 1857.) 
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Upon  this  state  of  &cts,  certain  questions  were  pro- 
pounded on  the  14th  of  November  last,  to  my  predecessor, 
and  being  unanswered,  they  are  now  submitted  to  me,  as 
to  the  nature  of  the  title  by  which  the  Kansas  half> 
breeds  hold  their  individual  reserves,  and  also  as  to  the 
applicability  of  the  trade  and  intercourse  law  of  the  80th 
June,  1834,  to  the  Indian  reserved  lands  «in  Kansas  and 
Nebraska. 

1.  As  to  the  nature  of  the  title  by  which  the  Eansaa 
half-breeds  hold  their  individual  reserves. 

By  the  treaty  of  St.  Louis,  the  Kansas  nation  and  the 
half-breed  reservees  are  in  lawful  possession  of  their  respeo* 
tive  reservations,  and  have  a  perfect  right  to  enjoy  the 
peaceable  occupation  of  their  lands.  Against  all  other 
individuals',  or  combinations  of  individuals,  their  tide  is 
perfect  and  absolute ;  and  under  that  treaty  the  Indians 
may  claim  security  in  their  'reservations,  through  the  pro- 
tection of  the  United  States,  by  the  highest  sanction.  I 
deem  it,  therefore,  wholly  unnecessary  to  determine,  or 
even  to  inquire,  whether  the  half-breeds  have  a  title  in  fee, 
or  only  a  usufruct  interest;  whether  the  original  Indian 
title  be  extiuguished  or  remain  in  the  tribe;  whether  an 
inheritable  estate  be  vested  in  the  individual  reservees,  or 
the. reversionary  interest  be  still  in  the  nation.  Neither 
can  it  be  of  any  importance,  in  the  present  state  of  things, 
whether  the  individual  reservees  can  grant  their  lands,  or 
whether  their  parents  or  their  children  be  their  legal  heirs. 
It  is  of  very  little  consequence  to  the  Indian  who  shall  in- 
herit his  lands  when  he  is  dead,  if  every  man  may  plunder 
them  while  he  is  living;  and  it  matters  little  to  him  whether 
..he  can  grant  them  by  deed,  if  they  may  be  seized  and  held 
from  him  by  force.  To  all  the  questions  propounded  by  the 
late  Commissioner,  in  his  report  of  16th  November,  1864, 
now  submitted  to  me,  it  is,  in  my  judgment,  sufficient  to 
say,  that  the  Indian  half-breed  reservees,  their  parents  and 
their  children,  being  in  lawful  possession  of  the  respective 
sections  reserved  to  them,  their  titie  can  be  questioned  by 
no  trespasser,  intruder,  or  stranger,  be  he  who  he  may ; 
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and  that  no  white  man,  without  authority  of  the  President, 
has  a  right  to  Bet  his  foot  upon  an  Indian  reservation. 
Whether  a  fee  be  in  the  Kansas  half-breed  reservees,  or 
the  original  Indian  title  be  unextinguished  and  remains  in 
the  tribe,  in  either  case  the  good  faith  of  the  United  States 
is  pledged,  by  solemn  treaty,  to  protect  the  Indian  occu- 
pant from  trespassers,  intruders,  and  wrong-doers  of  any 
sort;  and  the  whole  force  of  the  Government,  military  as 
well  as  civil,  should  be  promptly  put  forth,  if  necessary  to 
vindicate  that  good  faith. 

2.  As  to  the  applicability  of  the  provisions  of  the  trade 
and  intercourse  law  of  the  80th  June,  1834,  to  the  Indian 
reserved  lands  in  Kansas  and  Nebraska.  By  the  10th  sec* 
tion  of  the  act  to  regulate  trade  and  intercourse  with  the 
Indian  tribes,  and  to  preserve  peace  on  the  frontiers,  passed 
80th  June,  1834,  (4  Stat,  at  Large,  730,)  it  is  enacted, 
*^  That  the  Superintendent  of  Indian  Affairs,  and  Indian 
tigents  and  sub-agents  shall  have  authority  to  remove  from 
the  Indian  country  all  persons  found  therein  contrary  to 
law;  and  the  President  of  the  United  States  is  authorized 
to  direct  the  military  force  to  be  employed  in  such  re- 
moval.'* What  constitutes  the  Lidiau  country  for  the 
purposes  of  this  act,  is  described  by  boundaries  in  the 
first  section  of  the  act,  and  it  includes  the  Kansas  reserva- 
tions— ^both  the  individual  reservations  to  the  halt-breeds, 
and  the  reservation  to  the  tribe.  In  my  opinion,  therefore, 
this  act  is  applicable  to  the  Indian  reserved  lands  in  Kansas 
and  Nebraska,  and  the  military  force  may  be  lawfully 
employed  by  the  President  to  remove  all  trespassers  and 
intruders  that  may  be  found  upon  these  reservations,  and 
to  drive  them  from  the  lands  upon  which  they  have  un- 
lawfully entered.  Moreover,  under  the  11th  section  of 
this  act,  besides  being  subject  to  removal  by  military  force, 
every  person  who  shall  make  a  settlement  on  the  Indian 
reserved  lands,  or  shall  survey  or  attempt  to  survey  them, 
or  designate  any  of  the  boundaries  by  marking  trees,  or 
otherwise,  is  subject  to  a  penalty  of  one  thousand  dollars, 
and  should  be  vigorously  prosecuted  under  this  act 
8 
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I  may  add  that,  by  this  treaty,  the  chiefs,  head  men, 
and  warriors  of  the  Kansas  nation,  bound  themselves  that 
for  injuries  done  by  individuals,  no  private  revenge  or 
retaliation  shall  take  place,  bat  that  redress  should  be 
sought  *  by  complaint,  through  proper  channels,  from 
this  Government  The  United  States  solemnly  agreed 
by  the  same  treaty,  that  the  Kansas  nation  should 
ever  remain  under  its  protection.  The  Indians  now  com- 
plain loudly  of  individual  injury  and  outrage,  and  the 
Government  has,  under  the  act  of  1884,  ample  power,  and 
is  bound  by  the  highest  treaty  obligation  promptly  to  re- 
dress their  wrongs. 

I  am,  sir,  very  respectfully,  yours,  &c., 

J.  S.  BLACK 

Hon.  Jacob  Thompson, 

Secretary  of  the  Interior. 


PAY  OF  BREVET  BANK. 

1.  Under  the  act  of  April  16,  1818,  an  officer  of  the  army  cannot  get  the  pay 

of  his  brevet  rank,  without  showing  both  that  he  was  on  daty  and  Uiat 
he  had  a  corresponding  command. 

2.  Although  Congress,  by  the  act  of  March  3, 1839,  declared  that  the  act  of 

April  16,  1818,  should  thereafter  "be  so  construed  as  to  include  the 
case  of  the  Adjutant  General  of  the  United  States,". it  was  held  that  an 
officer  who,  after  the  passage  of  the  act  of  1839,  was  adjutant  general 
of  the  United  States,  with  the  rank  of  brigadier  general  by  brevet,  and 
afterwards  a  major  general  by  brevet,  and  who  had  no  command  accord, 
ing  to  such  ranks,  was  not  entitled  to  receive  the  pay  and  emoluments 
of  his  respective  brevet  ranks. 
8.  The  words  of  an  act  of  Congress,  and  .not  the  onezpressed  intentions  of 
its  framers,  govern  its  construction. 

Attorney  General's  Office, 

September  29,  1857- 
BiR :  I  have  read  attentively  the  papers  relating  to  the 
claim  made  by  the  representatives  of  the  late  Adjutant 
General  Jones,  for  back  pay. 

The  date  of  General  Jones's  appointment  as  adjutant 
general  of  the  army,  is  not  g?  ven ;  but  it  appears  to  have 
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been  previous  to  1882.  In  that  year  he  was  made  a  briga- 
dier general  by  brevet;  and,  in  1848,  the  brevet  rank  of 
major  general  was  conferred  on  him.  He  continued  to 
bold  the  office  and  perform  the  duties  of  adjutant  general 
from  the  time  when  he  first  received  it,  down  to  the  period 
of  his  death,  in  1852.    What  pay  was  he  entitled  to  7 

His  pay  as  adjutant  general  was  fixed  by  the  act  of  2d 
^  March,  1821.  (8  Stat  at  Large,  615.)  That  act  made 
it  the  same  as  that  of  a  colonel  of  cavalry;  and  it  has 
never  been  changed  since.  Was  he  entitled  to  any  other 
or  greater  compensation  on  account  of  his  brevet  rank  as 
brigadier  and.  major  general  ?    We  shall  see. 

The  act  of  April  16, 1818,  (8  Stat  at  Large,  427,)  declared 
that  ^^  officers  of  the  army  who  have  brevet  commissions 
shall  be  entitled  to  and  receive  the  pay  and  emoluments 
of  their  brevet  rank,  when  en  duty  and  having  a  command 
according  to  their  brevet  ranky  and  at  no  other  time." 

By  this  law,  an  officer  cannot  get  the  pay  of  his  brevet 
rank,  without  showing  both  that  he  was  on  duty,  and  that 
he  had  a  corresponding  command.  General  Jones  was  on 
dutyy  but  it  is  admitted  that  he  had  no  command  at  aUL 
The  claim,  therefore,  cannot  be  sustained  upon  the  act  of 
1818. 

But  on  the  8d  of  March,  1839,  when  General  Jones  had 
been  for  seven  years  a  brigadier  general  by  brevet,  Con- 
gress declared  that  the  act  of  1818  should,  thereafter,  '^  be 
so  construed  as  to  include  the  case  of  the  A(^utant 
Gener^  of  the  United  States.''    (5  Stat  at  Large,  352.) 

Kow,  when  a  general  law  is  construed  to  include  a  par- 
ticular case,  it  takes  in  that  case,  applies  to  it,  and  operates 
upon  it  just  a§i  it  does  upon  the  other  cases  which  it  com- 
prehends. The  special  case  is  brought  within  all  its 
provisions,  prohibitory  as  well  as  mandatory.  Include 
the  adjutant  general  in  the  act  of  1818,  and  what  does  it 
do  for  him  ?  It  expressly  forbids  him  to  receive  the  pay 
of  his  brevet  rank,  if  he  had  no  command.  To  give  him 
Buch  pay,  notwithstanding  his  want  of  a  command,  would 
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be,  not  to  include  him  within  the  act  of  1818,  bat  to  make 
bis  case  an  exception  out  of  it 

From  the  time  when  the  act  of  1889  was  passed,  Gen- 
eral Jones  received  the  pay  and  emoluments  of  a  brigadier 
general.  That  is  to  say,  the  accounting  officers,  in  his 
case,  disregarded  all  the  provisions  of  the  act  of  1818,  and 
gave  him  the  pay  of  his  brevet  rank,  though  he  had  no 
command ;  and  they  called  that  inchuUng  him  in  the  law 
which  they  set  at  naught. 

If  he  was  entitled  to  the  pay  of  brigadier^  general,  hd 
was  equally  entitled  to  that  of  major  general,  after  the 
latter  rank  was  given  him.  Accordingly,  his  representa- 
tives now  claim  the  difference  between  the  pay  of  the  lower 
rank,  which  he  got,  and  the  higher  rank  which  he  did  not 
get  This,  it  is  true,  would  be  carrying  out  the  former 
decision  to  its  fair  logical  consequences.  But  it  will  not 
do  to  draw  such  consequences  irom  a  mere  blunder. 

It  is  said,  that  the  act  of  1839,  if  it  meant  merely  to 
include  the  Adjutant  Oeneral  in  the  act  of  1818,  was  an 
idle,  vain,  unnecessary  thing,  because  he  was  already 
included;  and  this  is  pressed  as  a  reason  why  the  word 
should  not  be  understood  in  its  proper  sense.  But  such 
liberties  cannot  be  taken  with  any  statute.  I  deny  that 
an  act  of  Congress,  which  merely  repeats  what  was 
enacted  previously,  is,  therefore,  to  receive  a  construction 
coutradicted  by  its  own  words.  We  are  not  to  be  "  wise 
above  what  is  written."  The  act  of  1889  says  that  the 
adjutant  general  shall  be  included  within  a  certain  law, 
and,  if  he  was  included  before,  that  is  no  reason  for  saying 
he  shall  not  be  included. 

To  reiterate  a  command  is  not  to  revoke  jt;  to  re-enact 
a  statute  is  not  to  repeal  it  When  you  have  two  plain 
laws  to  the  same  effect,  they  both  mean  what  they  both 
say,  though  it  be  true  that  one  of  them  is  useless. 

It  is  not  at  all  improbable  that  Congress,  when  this  act 
was  passed,  intended  to  provide  that  the  adjutant  general 
should  be  included  among  the  officers  paid  according  to 
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iheir  brevet  rank,  though  he  had  no  cominan(L    But,  if  it 
was  meant,  it  was  not  said :  voluii^  non  dixit. 

A  mere  conjecture  of  the  unexpressed  thought,  which 
may  have  been  in  the  minds  of  the  members,  is  a  kind  of 
material  entirely  too  unsubstantial  to  make  laws  of. 
I  am,  very  respectfully,  yours,  &c., 

J.  S.  BLACK. 
Hon.  John  B.  Floyd, 

Secretary  of  War. 


COMPENSATION  OF  LABORERS  IN  THE  EXECUTIVE  DEPART- 

MEiNTS. 

The  act  of  Congress,  passed  4th  Aagnst,  1854,  and  the  act  of  18th  Angnst, 
1856,  in  respect  the  annual  salaries  of  lahorers,  relate  only  to  persons  rega- 
larlj  employed  for  manual  labor  in  the  Executive  Departments. 

Attornet  General's  Office, 
Sq>tember  80, 1857. 

Sir  :  By  yonr  letter  of  the  26th  inst,  and  the  accompa* 
nying  papers,  I  am  informed  that  sundry  persons,  recently, 
but  not  now,  employed  in  the  Patent  Office,  and  generally 
designated  as  laborers,  have  demanded  arrearages  of  com- 
pensation under  various  acts  of  Congress,  and  particularly 
under  the  joint  resolution  of  August  18, 1866.  Ton  de- 
sire my  opinion  on  the  legal  right  of  these  men  to  have 
ivhat  they  claim. 

An  act  of  Congress,  passed  August  4, 1854,  (10  Stat,  at 
Large,  672,)  provided  that  "  all  laborers  in  the  employment 
of  the  Executive  Departments  of  the  Government  in  the 
city  of  Washington  shall  receive  an  annual  salary  of  four 
hundred  and  eighty  dollars  each."  And  the  joint  resolution 
of  August  18, 1856,  (11  Stat  at  Large,  145,)  declares  that 
**all  laborers  in  the  employment  of  Government  in  the 
X^xecutive  Departments,  and  on  the  public  grounds  in  the 
city  of  Washington,  shall  receive  an  annual  salary  of  six 
hundred  dollars  from  and  after  July  1, 1866." 

If  these  laws,  prescribing  the  payment  of  annual  sala- 
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ries,  be  the  true  and  only  measure  of  compensation  for  all 
laborers — ^if  every  one  who  is  called  a  laborer  in  any  of 
the  departments  is  to  be  paid  neither  more  nor  less  than 
six  hundred  duUars  per  annum — ^let  us  look  at  the  law 
and  the  subject  matter  of  it  together,  and  see  how  they  fit 
one  another. 

The  laborers  in  the  different  departments  are  those  who 
do  the  labor.  This  comprehends  all  sorts  of  persons — 
black  and  white ;  men,  women  and  children.  If  this  hori- 
zontal system  is  to  be  literally  carried  out,  a  negro  boy 
will  get  as  much  as  a  mature  white  man,  and  a  woman,  who 
earns  two  hundred  dollars,  will  have  a  salary  as  large  as  a 
man  whose  work  is  worth  a  thousand.  I  do  not  think  any 
such  equalization  of  sex,  color  and  age  was  intended. 

Some  laborers  are  employed  steadily,  and  others  only 
occasionally.  A  regulation  which  pays  one  by  the  year, 
who  works  constantly  for  years  together,  is  reasonable ; 
but  an  annual  salary  for  a  person,  who  spends  a  forenoon 
in  shaking  the  dust  out  of  a  carpet,  is  too  absurd  to  be 
thought  of. 

Among  the  persons  who  are  designated  as  laborers,  some 
have  duties  to  perform  which  require  mechanical  skill,  and 
even  a  certain  grade  of  science,  while  others  need  nothing 
but  muscle  and  bone.  This  law,  according  to  the  con- 
struction now  attempted,  would  put  them  all  on  a  level. 

Between  laborers  of  the  same  class  there  is  a  great  dit 
ference  in  the  rule  by  which  they  make  their  charges.  A 
wood-sawyer  expects  to  be  paid  by  the  cord,  and  a  coal- 
heaver  by  the  ton ;  a  scavenger  works  by  the  day,  and  a 
chimney-sweep  by  the  job.  These  are  fixed  customs  of 
the  several  trades,  and  the  "  argumentum  ah' inconvenienii"  is 
very  strong  against  any  construction  which  would  put  them 
all  upon  annual  salaries. 

The  injustice  of  such  a  law  is  too  glaring  for  tolerance. 
I^  would  give  to  some  an  amount  to  which  they  have  no 
pretence  of  right,  and  take  from  others  their  just  due.  It 
levels  downward  as  well  as  upward,  and  brings  all  to  the 
one  inflexible  standard  of  six  hundred  dollars.    In  this 
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country  it  is  true  all  men  are  equal  in  right,  but  our  equal 
rights  relate  to  unequal  things.  That  is  not  equality  which 
takes  from  one  and  gives  to  another  without  regard  to  the 
title  of  either. 

It  is  manifest  that  Congress  never  understood  the  act  of 
1854y  or  the  resolution  of  1856,  as  the  present  claimants 
seem  to  understand  them.  The  contrary  opmion  has  been 
indirectly,  but  very  plainly,  expressed  by  Congress,  in  pro- 
visions that  may  be  counted  by  the  hundred.  Special  ap- 
propriations have  been  constantly  made  for  labor  in  the 
diflerent  departments,  offices  and  bureaus.  To  some  of 
the  offices,  the  money  given  for  the  hire  of  laborers  is 
mingled  with  that  for  other  purposes, — ^blank-books,  sta- 
tionery, binding,  furniture,  fuel,  newspapers  and  medicine. 
In  some,  where  labor  is  manifestly  needed,  nothing  has 
been  provided  for  that  purpose,  and  then  it  is  paid  for  out 
of  the  contingent  fund.  In  very  many  cases  of  special 
appropriations  for  labor  alone,  the  sum  given  is  less  than 
four  hundred  and  eighty  dollars.  All  this  shows  that  la- 
borers were  not,  all  of  them,  supposed  to  be  on  salaries  of 
four  hundred  and  eighty  dollars  since  1854. 

The  interpretation  given  to  these  laws  by  the  executive 
is  the  same  as  that  which  it  received  from  the  legislative 
department  When  this  same  claim  was  made  before  by 
certain  persons  in  the  Patent  Office,  the  Secretary  of  the 
Literior  pronounced  his  decision  against  it,  not  upon  a 
hasty  examination,  but  after  due  deliberation,  and  a  full 
conference  with  the  Secretary  of  the  Treasury. 

The  words  of  the  act  of  1854  and  the  resolution  of  1856 
do  cover  the  present  claim.  Their  terms  embrace  all  la- 
borers in  the  Executive  Departments ;  but  a  statute  is  not 
to  be  literally  construed  when  a  literal  construction  would 
lead  to  consequences  absurd,  mischievous  or  destructive  of 
any  man's  frmdamental  right  It  is  the  general  rule,  to  be 
sure,  that  we  must  obey  the  acts  of  the  legislature,  and 
not  reason  upon  their  justice.  But  a  preposterous  mean- 
ing is  not  to  be  imputed  even  when  such  a  meaning  seems 
to  be  expressed.     Qui  haerei  in  titera^  haeret  in  cortice.    The 
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cases  are  very  numerous  in  which  the  interpretation  of 
statutes  has  deviated  from  their  words.  For  instance,  a 
statute  which  made  it  a  penal  offence  to  draw  blood  in  the 
street  was  held  not  to  extend  to  a  surgeon  who  opened  the 
vein  of  his  patient.  Buying  provisions  at  Rome  subjected 
any  Englishman  to  the  penalties  of  a  premunire;  and  still 
an  English  traveller,  at  Rome,  could  lawfully  purchase  food 
there.  It  was  a  capital  felony  to  break  prison,  but  a  pri- 
soner who  forced  his  way  out  when  the  jail  was  on  fire  did 
not  come  within  that  law ;  he  was  not  to  be  hanged  because 
he  would  not  stay  to  be  burnt.  This  was  not  the  result 
of  that  strict  interpretation  which  is  given  to  penal  statutes 
so  as  to  favor  the  accused  party.  The  rule  often  operates 
the  other  way,  and  takes  in,  by  construction,  an  act  which 
is  outside  of  the  words.  Thus,  a  law  which  forbade  any 
person  to  be  on  the  street  after  a  certain  hour  in  the  night 
without  a  lantern,  was  violated  by  one  who  bad  a  lantern, 
but  had  no  candle  in  it.  On  this  principle  it  is  that  the 
words  "evil  procurers  of  dozens"  were  held  to  mean  per- 
sons in  the  habit  of  packing  juries.  The  rule  extends 
to  contracts,  which  are  interpreted  the  same  as  statutes. 
One  who  sold  land,  and  covenanted  to  leave  the  timber  on 
the  ground,  cut  it  down  and  left  it  literally  on  the  ground ; 
but,  nevertheless,  it  was  decided  that  he  had  broken  his 
bargain. 

There  are  many  provisions  in  the  Constitution  itself 
which  require  the  application  of  the  same  principle.  For 
instance,  it  says  that  "  the  citizens  of  each  State  shall  be 
entitled  to  all  privileges  and  immunities  of  citizens  in  the 
several  States."  Negroes  are  citizens  of  some  States,  and 
have  the  right  of  sufl5»ge.  By  a  literal  construction  of 
the  Constitution,  any  number  of  negroes  may  be  brought 
from  Massachusetts  into  Pennsylvania,  and  control  the 
elections  of  the  latter  State ;  but  this  is  one  of  the  privi- 
leges which  have  never  yet  been  claimed  for  the  African 
race.  In  all  of  these  cases,  a  literal  construction  would 
be  less  absurd  than  a  similar  construction  of  the  laws  un- 
der consideration.    Indeed,  it  would  be  difficult  to  imagine 
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anything  more  repugnant  to  common  sense  and  natural 
justice  than  it  would  be  to  give  the  same  salary  to  all 
classes  of  laborers — ^young  and  old,  male  and  female,  black 
and  white,  skilful  and  ignorant — in  total  disregard  alike 
of  their  contracts,  their  merits  and  the  value  of  their  ser- 
vices. If  these  considerations  are  sufficient  to  raise  a  doubt 
about  the  meaning  of  Congress,  in  the  acts  referred  to, 
that  is  enough  to  prevent  them  from  working  out  the  pur- 
pose for  which  these  claimants  invoke  them;  for  these  are 
laws  to  take  money  out  of  the  treasury,  and  on  such  a 
law  to  be  in  doubt,  is  to  be  resolved  against  the  right  of 
any  one  who  makes  a  claim  under  its  provisions. 

But  this  is  not  the  only  reason  for  the  interpretation  I 
advise.  All  laws  relating  to  the  same  subject-matter  must 
be  considered  together  and  construed  as  in  pari  materia. 
There  are  other  laws  upon  the  compensation  of  laborers 
besides  those  adduced  in  support  of  this  claim.  They 
are  found  in  the  appropriation  bills  already  referred  to. 
When  a  sum  of  money  is  appropriated  to  a  given  department, 
office,  or  bureau,  for  labor,  it  authorizes  laborers  to  be  em- 
ployed by  the  proper  officer,  and  forbids  them  to  be  paid 
more  than  the  amount  appropriated.  The  appropriation 
for  labor  is  often  less  than  the  salary  here  claimed.  "No 
one  has  ever  doubted  that  the  head  of  a  department  was 
authorized,  by  appropriations  like  these,  to  get  his  labor 
done  at  the  lowest  rate  he  could.  If  you  compel  him 
to  pay  every  one  that  he  employs  six  htmdred  dollars, 
you  force  him  to  violate  the  appropriation  laws  flatly.  We 
cannot  permit  such  a  conflict  between  different  statutes  on 
the  same  subject;  therefore,  the  salary  laws,  even  if  they 
were  in  themselves  consistent  with  reason,  must  be  so  con- 
fined in  their  operation  as  not  to  interfere  with  the  proper 
execution  of  the  laws  appropriating  money  for  the  hire  of 
laborers. 

These  reasons  bring  me  to  the  conclusion  that  the  act  of 
1854  and  the  joint  resolution  of  1866,  do  not  apply  to 
persons  employed  in  the  offices  under  the  usual  appropria- 
tions for  labor;  nor  to  persons  who  bring  skill  as  well  as 
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labor  to  their  duties ;  nor  to  persons  who  are  employed 
only  on  occasions ;  nor  to  persons  who  work  under  a 
special  contract,  which  fixes  their  wages;  but  only  to  those 
who  are  constantly  and  regularly  engaged  at  plain  manual 
labor,  under  the  authority  of  laws  which  expressly  autho- 
rize their  employment  and  attach  them  to  the  several  offices 
as  the  laborers  thereof.  Some  of  the  departments  and 
offices  have  a  right  to  employ  one  or  more  laborers,  and 
these  laborers  are  appointed  as  part  of  their  organism,  in 
the  same  way  that  clerks,  messengers,  and  door-keepers 
are  appointed.  It  is  to  these  laborers,  and  to  these  only, 
that  the  salary  laws  apply. 

This  claim  being  for  service  done  in  the  Patent  Office, 
there  is  a  reason  for  rejecting  it,  in  addition  to  those  which 
apply  to  other  cases.  The  act  of  1837  requires  the  labor 
done  in  the  Patent  Office  to  be  paid  for  out  of  the  patent 
fund.  The  salaries  of  those  laborers  who  are  entitled  to 
salaries  must  be  paid  out  of  the  treasury.  To  extend  the  act 
of  1854  to  the  employees  of  the  Patent  Office,  would  be,  pro 
iantOy  a  repeal  of  the  act  of  1887 ;  but  implied  repeals  are 
not  to  be  favored.  An  earlier  statute  is  never  abrogated 
by  a  later  one  without  negative  words,  unless  the  two  are 
so  flatly  repugnant  that  they  cannot  possibly  stand  together. 
Any  reasonable  interpretation  is  to  be  adopted  which 
may  be  necessary  to  prevent  one  from  interfering  with  the 
other. 

But  I  am  content  to  let  this  part  of  the  case  rest  on  the 
report  of  the  Commissioner,  made  on  the  4th  of  Sep- 
tember, to  the  clearness  and  force  of  which  I  can  add 
nothing. 

I  am,  most  respectfully,  yours,  &c., 

J.  S.  BLACK. 

Hon.  Jacob  Thompson, 

Secretary  of  the  Interior. 
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EXTBA  PAY  AND  DOUBLE  COMPENSATION, 

1.  The  Beyeral  acts  of  Congress  relative  to  extra  pay  and  doable  compensa- 

tion for  pablic  service  examined  and  reviewed. 

2.  No  officer  of  the  Government,  having  a  salary  fixed  by  law  or  regnlation, 

or  whose  annual  compensation  exceeds  the  sum  of  $2,500,  can  receive 
extra  pay  or  additional  compensation  for  any  pablic  service  whatever, 
whether  it  be  in  the  line  of  his  dnty  or  oatside  of  it. 

3.  No  officer  of  the  Government  can  receive  the  salary  of  more  than  one 

office. 
L  Watchmen  and  messengers  are  excepted  from  the  foregoing  roles. 

Attorney  General's  Office, 

October  17, 1857. 

Sir  :  Two  questions  are  propounded  by  your  letter  of 
the  6th  of  August  last 

Ist.  Whether  the  holding,  and  being  paid  for  perform- 
ing the  duties  of  more  than  one  office  by  the  same  person, 
is  forbidden  by  existing  laws. 

2d.  Whether  a  person,  receiving  a  salary  for  services 
rendered  in  one  capacity,  can  be  compensated  from  the 
treasury  for  any  other  services  he  may  be  called  upon  to 
render. 

The  importance  of  these  questions  to  the  proper  adminis- 
tration of  the  public  revenue,  and  the  conflict,  or  seeming 
conflict,  of  opinion  in  gelation  to  them,  require,  and  they 
have  received,  my  careful  consideration.  The  answer  I  am 
to  give  depends  upon  a  course  of  legislation  which  reaches 
through  a  period  of  thirteen  years,  and  demands  a  con- 
struction of  seven  acts  of  Congress.  By  way  of  getting  the 
subject  properly  before  you,  I  shall  transcribe  these  diJBfer- 
ent  acts  in  the  order  of  their  date. 

Act  of  March  8,  1839,  sec.  8:  "No  officer  in  any 
branch  of  the  public  service,  or  any  other  person,  whose 
salaries,  or  whose  pay  or  emoluments,  is,  or  are,  fixed  by 
law  and  regulations,  shall  receive  any  extra  allowance  or 
compensation,  in  any  form  whatever,  for  the  disbursement 
of  public  money,  or  the  performance  of  any  other  service, 
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unless  the  said  extra  allowance  or  compensation  be  autho- 
rized by  law."    (5  Stat  at  Larg6,  849.) 

Act  of  May  18, 1842 :  "  No  allowance  shall  be  made  out 
of  any  moneys,  appropriated  by  this  bill,  to  any  clerk  or 
other  officer,  for  the  discharge  of  duties,  the  performance 
of  which  belongs  to  any  other  clerk  or  other  officer  in  the 
same,  or  any  other,  department ;  and  that  no  allowance  shall 
be  made  for  any  extra  services  whatever  which  any  clerk  or 
other  officer  may  be  required  to  perform.  (5  Stat,  at  Large, 
487.) 

Act  of  August  23,  1842,  sec.  2:  "No  officer  in  any 
branch  of  the  public  service,  or  any  other  person,  whose 
salary,  pay  or  emolument  is,  or  are,  fixed  by  law  or  regu- 
lation, shall  receive  any  additional  pay,  extra  allowance  or 
compensation  in  any  form  whatever,  for  the  disbursement 
of  public  money,  or  for  any  other  service  or  duty  whatsoever, 
unless  the  same  shall  be  authorized  by  law,  and  the  appro- 
priation thereof  explicitly  set  forth,  that  it  is,  for  such  addi- 
tional pay,  extra  allowance  or  compensation."  (5  Stat,  at 
Large,  510.) 

The  eleventh  section  of  an  act,  approved  August  26, 
1842,  required  the  Secretary  of  State,  of  the  Treasury,  War 
and  Navy,  of  the  Commissioners  of  the  Navy,  the  Postmas- 
ter General,  Secretary  of  the  Senate  and  Clerk  of  the  House 
of  Representatives,  to  report,  among  other  things,  at  the 
beginning  of  each  year,  the  names  of  the  clerks  and  other 
persons  employed  in  their  respective  departments  and 
offices,  and  enacted  that  "  No  greater  allowance  shall  be 
made  to  any  such  clerk  or  other  person  than  is,  or  may  be, 
authorized  by  law,  except  to  watchmen  and  messengers, 
for  any  labor  or  services  required  of  them  beyond  the  partic- 
ular duties  of  their  respective  stations,  rendered  at  such 
times  as  does  not  interfere  with  the  performance  of  their 
regular  duties."  And  it  was  further  enacted,  by  the  12th 
section  of  the  same  act,  "  That  no  allowance  or  compensa- 
tion shall  be  made  to  any  clerk  or  other  officer  by  reason 
of  the  discharge  of  duties  which  belong  to  any  other  clerk 
or  officer  in  the  same,  or  any  other,  department;  and  no 
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allowance  or  compensation  shall  be  made  for  any  extra  aer- 
mce  whatever  which  any  clerk  or  other  officer  may  be  re- 
quired to  perform."    (5  Stat,  at  Large,  526.) 

In  the  act  making  appropriations  for  the  civil  and  diplo- 
matic expenses  of  the  Government  for  the  year  ending 
30th  June,  1851,  approved  30th  September,  1850,  the  clause 
making  an  appropriation  for  the  payment  of  Richard 
Bush  contains  this  proviso :  "  That  hereafter  the  proper 
accounting  officers  of  the  treasury,  or  other  pay  officers  of 
the  United  States,  shall  in  no  case  allow  any  pay  to  one 
individual  the  salaries  of  two  different  offices  on  account 
of  having  performed  the  duties  thereof  at  the  same  time ; 
but  this  prohibition  shall  not  extend  to  the  superinten- 
dents of  the  executive  buildings."  (9  Stat  at  Large, 
642.) . 

The  18th  section  of  the  act  making  appropriations  for 
1853,  approved  August  81,  1852,  enacted  ^^  That  no  per- 
son hereafter,  who  holds,  or  shall  hold,  any  office  under  the 
Government  of  the  United  States,  whose  salary  or  annual 
compensation  shall  amount  to  the  sum  of  $2,500,  shall 
receive  compensation  for  discharging  the  duties  of  any 
other  office."    (10  Stat  at  Large,  100.) 

A  consideration  and  comparison  of  these  acts  plainly 
show  that  each  of  them  had  a  specific  aim  and  purpose. 
The  act  of  March  3, 1839,  was  designed  to  put  an  end  to 
the  system  of  extra  allowances  and  compensation,  which, 
under  various  pretexts,  were  claimed  by  officers  and  em- 
ployees for  extra  services  in  their  respective  offices  or  de- 
partments. Going  a  step  further,  the  act  of  May  18, 1842, 
cut  off  extra  pay  for  performing  the  duties  of  any  other 
clerk  or  officer  either  in  the  same  or  any  other  depart- 
ment A  blow  at  the  whole  system  of  extra  pay  and 
double  compensation  was  then  struck  by  the  act  of  23d 
August,  1842,  by  forbidding  any  extra  pay  or  additional 
compensation,  in  any  form  whatever,  to  officers  or  persons 
having  fixed  salaries,  for  any  other  services  whatsoever, 
unless  on  specific  appropriation,  explicitly  setting  forth  that 
it  was  for  such  additional  pay.    But  notwithstanding  the 
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comprehensive  terms  of  this  act — ^it  having  been  held  in 
the  spring  of  1860,  by  the  circuit  court  of  Baltimore,  in 
White's  case,  that  where  one  officer  had  performed  the 
duties  of  two  offices  at  the  same  time  he  might  claim  the 
salaries  of  both — ^the  act  of  September  80, 1850,  prohibited 
the  payment  of  the  salaries  of  two  offices  to  one  individual. 
There  still  remained,  however,  another  class  of  officers  who 
were  receiving,  or  claiming,  double  pay— those,  namely, 
whose  salary  or  comp^isation  was  not  fixed  by  law  or  regu- 
IcUionSy  but  depended  upon  the  amount  of  service  or 
other  contingency.  IJpon  these  the  act  of  1852  operated, 
by  the  provision  that  where  the  salary  or  annual  compen- 
sation of  an  office  amounted,  in  the  aggregate,  to  $2,500 
per  annum,  no  pay  for  discharging  the  duties  of  any  othar 
office  should  be  allowed  him. 

The  whole  of  this  legislation  manifests  a  determined 
purpose  to  prevent  double  conapensation  in  any  form,  or 
under  any  pretext  whatsoever.  It  cannot  be  denied  that 
the  policy  which  dictated  these  provisions  is  founded  on 
just  notions  of  public  and  private  moralily.  Plurality  of 
offices,  and  extra  allowances  to  those  who  hold  them,  are 
the  vices  of  a  bad  government,  and  histve  always  prevailed 
to  the  greatest  extent  in  the  worst  times.  It  may  be  that . 
some  officers  have  performed  double  duty/or  which  they 
are  justly  entitfed  to  additional  compensation.  In  these 
cases,  I  do  not  doubt  that  proper  provision  will  be  made 
by  Congress ;  but  the  justice  of  a  claim  cannot  authorize 
its  payment  by  the  Executive  while  the  law  forbids  it. 

The  opposite  view  of  this  subject  is  certainly  supported 
by  very  high  authority — Mr.  Crittenden  and  Mr.  Cushing. 
The  former  said  in  Heiro's  case,  (5  Op.,  765,)  that  the  acts 
of  1839  and  1842  "  were  intended  to  fence  against  arbitrary 
extra  allowances  in  each  particular  case;  but  not  applying 
to  distinct  employments,  with  salaries  affixed  to  each  by 
law  or  regulation."  He  regarded  the  act  of  1850  as  pro- 
hibiting a  person  "  from  receiving  the  salaiy  of  an  office 
which  he  does  not  hold,"  and  not  against  his  receiving  the 
salaries  of  Uoo  offices  which  he  does  legitimately  hold. 
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Mr.  Gushing  (in  Major  Lee^s  case)  constmed  the  words 
"any  service  whatever,"  in  the  act  of  1842,  as  meaning 
the  service  of  the  officer  in  the  line  of  his  dnty,  and  under 
his  particular  appointment;  not  specific  service,  appertain- 
ing to  another  and  distinct  commission.  I  am  obliged 
to  confess  that  I  do  not  understand  this  reasoning  at  all. 
The  statutes  say,  that  if  a  person  performs  the  duties  of 
two  offices  he  shall  be  paid  no  more  than  the  salaiy  of  one, 
and  no  officer  sl^all  be  allowed  extra  pay  for  any  service 
whatsoever.  Congress  has  used  words  of  the  largest  and 
most  comprehensive  signification.  If  they  do  not  cover 
the  whole  case  completely  and  fully,  then  it  is  impossible 
to  frame  any  law  that  will. 

Of  Chief  Justice  Taney's  opinion  in  White's  case  I  have 
nothing  to  say,  except  that  it  was  pronounced  previous  to 
the  act  of  1850,  and  therefore  it  has.  no  application  to  the 
present  state  of  the  law  upon  the  point  which  he  ruled. 

My  conclusion  is,  that  no  officer  of  the  Gk>vemment, 
having  a  salary  fixed  by  law,  nor  no  other  officer  whose 
compensation  amounts  to  f  2,600  per  annum,  can  receive 
extra  pay  for  any  service  whatever,  whether  it  be  within  the 
line  of  his  duty  or  outside  of  it  Nor  is  it  possible  for  any 
such  officer  to  receive  the  salaries  of  more  than  one  office, 
no  matter  under  what  circumstances  he  may  have  performed 
the  duties  of  more  than  one. 

But  the  law  makes  some  exceptions.  Your  letter  refers 
to  the  case  of  Thomas  Stackpole,  a  watchman  at  the  Presi- 
dent's House,  who  claims  pay  for  services  as  assistant 
door«kee{>er.  The  act  of  1842  directs,  as  has  been  seen, 
*^  that  no  greater  allowance  shall  be  made  to  any  clerk  or 
other  person  than  is  or  may  be  authorized  by  law,  except  to 
watchmen  and  messengers,  for  any  labor  or  services  required 
of  them  beyond  the  particular  duties  of  their  respective 
stations,  rendered  at  such  times  as  does  not  interfere  with 
the  performance  of  their  regular  duties,"  (5  Stat  at  Large, 
626.)  Superintendents  of  public  buildings  were  also 
expressly  excepted  fix>m  the  act  of  September  80, 1850, 
forbidding  the  pc^nnent  of  salaries  of  two  offices  to  one 
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individual.  (9  Stat  at  Large,  543.)  Stackpole,  being  a  watch- 
man at  the  President's  House,  appears  to  come  within  an  ex- 
ception expressly  authorized  by  law,  so  that  an  allowance 
for  his  services  as  assistant  door-keeper,  if  they  were  ren- 
dered at  times  not  interfering  with  his  regular  duties,  may 
be  made. 

I  am,  very  respectfully,  yours,  &c., 

J.  S.  BLACK 
Hon.  Jacob  Thompson, 

Secretary  of  the  IrUerior. 


80MBREB0  ISLAND. 

> 

1.  The  bond,  to  be  Aooepted  by  the  Goyemment,  ong^t  to  be  exeeated  by 

the  obligees,  and  not  by  their  attorney. 

2.  A  power  of  attorney,  not  given  on  account  of  any  valuable  consideration 

paid  to  the  principal,  may  be  revoked  before  the  exercise  of  authority 
under  it. 

Attobnbt  Gbnbbal's  Offiob, 

November  6, 1857. 
Sib  :  In  reply  to  your  letter  on  the  subject  of  SoiAbrero 
Island,  I  have  to  say,  that  I  cannot  advise  the  President  to 
accept  the  bond  offered  by  Copeland  and  Gowan,  with 
Wood  and  Grant  as  sureties.    My  reasons  are : 

1.  The  bond  is  signed,  not  by  Copeland  and  Gk)wan 
themselves,  but  by  Ellis,  as  their  attorney.  It  ought  to  be 
signed  by  the  obligees  themselves,  and  not  by  an  attorney, 
for  the  reason  that  it  would  be  necessary,  in  cai^  of  suit 
upon  it,  for  the  United  States  to  prove  not  only  the  execu- 
tion of  the  bond,  but  that  of  the  attorney's  power  as  welL 
This  doubles  the  difficulty  of  making  out  the  case,  and  the 
danger  of  defeat 

2.  The  power  of  attorney  exhibited  in  this  case  is  a  mere 
naked  authority,  which  does  not  appear  to  have  been  given 
on  account  of  any  valuable  consideration  paid  to  the  prin- 
cipals, and  therefore  subject  to  revocation.  It  may  have 
been  revoked  before  the  bond  was  executed. 
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8.  The  power  of  attorney  contains  no  express  authority 
to  execute  this  bond,  or  a  bond  like  this;  nor  is  sucIl 
anthority  comprehended  within  any  general  words  used  in 
the  infftmrnent 

Por  these  reasons  I  advise  that  the  bond  be  treated  as 
no  bond  at  alL 

I  am,  sir,  very  respectfully,  yours,  &c., 

J.  &  BLACK 
Hon.  Lewis  Cass, 

Seereiary  of  Staie. 


BLYTHE  ISLAND. 

The  act  of  ihe  Legislatare  of  Georgia,  giving  coiuent  to  the  purchase  of  Blythe 
Island,  in  that  State,  for  naval  purposes,  is  sufficient  to  authorise  the 
expenditure  of  money  in  it»  purchase. 

Attoiinibt  Gbneral's  OinoB, 

November  2S,  1857. 

Snt:  I  have  the  honor  to  acknowledge  the  receipt  of 
your  commnnication  of  this  date,  transmitting  a  copy  of  an 
act  of  the  Legislature  of  the  State  of  Georgia,  giving  its 
consent  to  the  purchase  of  a  part  of  Blythe  Island,  in  that 
Btate,  for  naval  purposes ;  and  you  ask  my  opinion  as  to 
the  effect  of  the  exception  contained  in  the  first  section. 

The  third  resolution  of  Septemher'll,  1841,  (5  Stat  at 
Large,  468,)  prohibits  the  expenditure  of  public  money  on 
lands  thereafter  to  be  purchased  for  public  purposes,  until 
the  Attorney  General  shall  have  certified  the  title  to  be 
valid ;  and  ^^  also  the  consent  of  the  Legislature  of  the  State 
in  which  the  land  or  site  may  be  situated  shall  be  given  to 
the  said  purchase." 

This  does  not  require  the  cession  of  jurisdiction,  either 
exclusive  or  otherwise.  When  the  Legislature  consents  to 
the  purchase,  the  8th  section  of  the  Constitution  provides 
for  exercising  exclusive  legislation,  which  is  full  jurisdic- 
tion, **over  all  places  purchased  by  the  consent  of  the 
Legislature  of  the  State  in  which  the  same  shall  be,"  for 

a 
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the  erection  of  dock-yards,  &c.  In  the  act  in  question,  the 
"  consent"  of  the  Legislature  to  the  purchase  is  complete; 
and  having  been  given,  the  Constitution  carries  with  it  the 
authority  and  jurisdiction  required  by  the  resolution  of 
1841.  This  will  authorize  the  expenditure  of  money  upbn 
the  purchase. 

The  Georgia  act  also  cedes  jurisdiction ;  but  reserves 
certain  privileges,  which  are  understood  to  mean  the  right 
to  serve  process.  This  is  substantially  the  common  reser- 
vation made  in  nearly  all  the  acts  of  consent  or  cession  of 
jurisdiction. 

The  late  Attorney  General  fully  examined  the  cases  where 
similar  cessions  were  made,  and  came  to  the  conclusion 
that  they  were  sufficient  under  the  resolution  in  question. 
(See  7  Op.,  628.)  I  see  no  reason  to  question  the  correct- 
ness^of  his  conclusions.  Upon  both  grounds,  I  am  of  opinion 
that  the  Georgia  act  is  sufficient  to  meet  the  requirements 
of  the  resolution  of  Congress. 

Very  respectftdly,  yours,  &c., 

J.  8.  BLACK 

Hon.  Isaac  Touoet, 

Secretary  of  the  Navy. 


AUTHENTICATED  POWER  OP  ATTOENEY. 

A  power  of  attorney  of  Francis  Itnrbe  to  F.  A.  HargonB  Ib  sufficiently 
authenticated. 

Attornby  General's  Office, 

December  14, 1867. 
Sir  :  I  have  attentively  examined  the  letter  of  attorney 
from  Francis  Iturbe  to  P.  A.  Hargous,  and  am  of  opinion 
that  it  is  sufficiently  authenticated.  I  am  clear,  also,  that 
in  its  terms  it  authorizes  Mr.  Hargous  to  transfer  the  stock 
referred  to  in  your  letter. 

Very  respectfully, 

J.  S.  BLACK 
Hon.  Howell  Cobb, 

Secretary  of  ike  Treasury. 


TO  THE  SECRETARY  OP  STATE.  181 

Computation  of  Time. 


DISTRICT  COUBTS  OF  THE  UNITED  STATES. 

When  there  is  a  vacancy  in  the  office  of  district  judge,  the  circuit  jndge 
cannot  designate  a  district  jndge  to  hold  court  in  that  district,  the  act  of 
Congress  only  aathoriiing  sach  designation  in  cases  of  sickness  or  other 
disability. 

Attobkxt  Gei^ral's  Office, 

January  28, 1858. 

8iB :  I  have  read  the  letter  of  the  clerk  of  the  United  States 
district  court  for  li'orth  Carolina,  who  suggests  the  pro- 
priety of  the  appointment  of  a  district  judge  from  some 
other  district,  hy  the  presiding  judge  of  the  fifth  circuit, 
to  hold  a  court  in  place  of  the  late  Judge  Potter,  under  the 
act  of  the  29th  of  July,  1850.    (9  Stat  at  Large,  442.) 

On  examining  that  act,  I  have  come  to  the  concluMon 
that  it  does  not  apply  to  the  case  which  has  occurred.  The 
circuit  judge  is  authorized  to  designate  a  district  judge  to 
hold  a  district  court  ^^  in  case  of  the  sickness  or  other  dis^ 
ability  of  any  district  judge."  This  does  not  extend  to  the 
case  of  vacancy,  which,  under  the  present  law,  can  only  he 
supplied  by  the  appointment  of  a  successor. 

I  have  no  reason  to  doubt  but  that  the  duty  of  appoint- 
ing a  successor  wiU  be  performed  within  a  reasonable 
time. 

Very  respectfully, 


J.  S.  BLACK 


Hon.  Jacob  Thompson, 

Secretary  of  the  Interior. 


COMPUTATION  OP  TIME. 

It  is  the  universal  role,  in  the  oompntation  of  lime  for  legal  purposes,  not 
to  notice  fractions  of  a  day^ 

When  the  law  allows  a  thing  to  he  done  within  a  certain  nninber  of  days, 
the  modem  rule  in  England  is  to  exclude  the  first  day  from  the  calcu- 
lation. 

The  American  courts  have,  in  innumerable  cases,  applied  the  general 
principle,  that  where  time  is  to  be  computed  from  an  act  done,  the  day  on 
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which  the  act  is  done  shall  be  excluded,  unless  it  is  apparent  that  a  dif- 
ferent computation  was  intended. 

4.  Though  divisions  of  a  day  may  be  allowed  sometimes,  to  make  priorities 
or  give  other  advantages  in  private  transactions,  they  are  always 
excluded  in  public  proceedings. 

0.  Under  the  act  of  Congress  organizing  the  territorial  government  of  Kan- 
sas, the  Governor  had  three  clear  days  to  consider  a  bill  passed  by  the 
Territorial  Legislature,  and  if  he  failed  to  return  it,  such  bill  did  not 
become  a  law  unless  the  Assembly  was  in  session  three  days  after  the 
day  on  which  the  biU  wae  passed. 

Attorney  Gskebal's  Ofkics. 

March  10, 1858- 

Sir  :  The  question  yon  propound  to  me  is  on  the  con* 
strnction  of  the  following  clause,  in  the  act  organizing  and 
establishing  the  territorial  government  of  ^Kansas : 

"If  any  bill  shall  not  be  returned  by  the  Governor 
within  three  days  (Sundays  excepted)  after  it  shall  have 
been  presented  to  him,  the  same  shall  be  a  law  in  like 
manner  as  if  he  had  signed  it,  unless  the  Assembly  by 
adjourning  prevent  its  return,  in  which  case  it  shall  not 
be  a  law/'  Does  this  give  the  Governor  three  clear  days 
to  consider  a  bill  ?  Or  is  he  bound  to  return  it  on  the 
third  day,  counting  in  the  day  on  which  it  is  presented  as 
one  of  the  three? 

It  is  the  universal  rule,  in  the  computation  of  time  for 
legal  purposes,  not  to  notice  fractions  of  a  day.  When 
the  law  allows  a  thing  to  be  done  within  a  certain  number 
of  days,  you  cannot  take  a  fractional  part  of  one  day  at 
the  beginning  and  add  it  to  another  fraction  at  the  end,  in 
order  to  make  up  one  whole  day.  But  whether  the  frac- 
tion at  the  commencement  of  the  time  shall  be  counted 
as  a  whole  day,  or  whether  it  shaU  be  excluded  from  the 
calculation  altogether,  was  a  much  vexed  question,  on 
which  both  the  English  judges  and  the  doctors  of  the  civil 
law  disputed  so  long  and  so  earnestly,  that  it  was  called 
the  controversia  ccntrmeriissma.  (18  How.,  168.)  The 
weight  of  the  judicial  authorities  in  England,  especially 
iu  the  more  recent  cases,  is  in  favor  of  the  doctrine  which 
excludes  the  first  day  from  the  count    Chitty  sums  up 
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their  effect  by  pronotmcing  that  to  be  the  modem  rule 
of  constructioiL  (Gen,  Pr.,  109-10.)  In  this  country, 
although  there  may  be  cases  in  which  the  peculiar  words 
of  a  statute  or  a  contract  would  require  the  first  day  to  be 
counted,  it  may  safely  be  declared  as  the  settled  law,  uni- 
versally understood  and  accepted,  that  a  fractional  part  of 
the  day,  from  which  time  is  computed,  cannot  be  counted 
at  all.  A  lease  for  one  year  from  the  first  of  April  does 
not  expire  until  the  first  day  of  April  following.  It  would 
expire  on  the  thirty-first  of  March,  if  the  day  on  which  the 
term  began  were  not  excluded.  When  a  bill  is  payable 
ten  days  after  sight,  the  day  of  presentation  is  not  one  of 
the  ten.  When  the  decree  of  a  court  requires  an  act  to 
be  done  within  four  days,  the  party  cannot  be  put  in  con- 
tempt until  the  expiration  of  four  whole  days  after  the  day 
on  which  the  decree  is  dated.  When  a  policy  of  insurance 
stipulates  for  two  days'  notice  of  a  fire,  the  day  of  the  fire 
is  not  included.  A  right  by  statute  to  redeem  lands  sold 
for  taxes  within  sixty  days  liter  the  sale,  means  sixty  days 
without  counting  the  day  of  the  sale. 

These  are  a  few  of  the  innumerable  cases  to  which  the 
American  courts  have  applied  the  general  principle  that, 
where  time  is  to  be  computed  fi^m  an  act  done,  the  day 
on  which  the  act  is  done  shall  be  excluded,  unless  it  is 
apparent  that  a  different  computation  was  intended. 

The  case  under  consideration  is  a  stronger  and  clearer 
one  for  the  application  of  the  rule  than  either  of  those  I 
have  mentioned.  Though  divisions  of  a  day  may  be 
allowed  sometimes,  to  make  priorities  or  g^ve  other  ad^ 
vantages  in  private  transactions,  they  are  always  excluded 
in  public  proceedings.  (5  Washb.,  658.)  If  the  fraction 
of  a  day,  on  which  the  bill  in  this  case  was  presented  to 
the  Governor,  cannot  be  counted  as  a  fraction,  and  added 
to  the  fraction  of  the  day  on  which  the  Assembly  adjourned, 
(as  it  manifestly  cannot,)  then  it  must  be  left  out  of  the 
count  altogether,  by  the  plain  words  of  the  act  of  Congress. 
The  act  says  that  the  Governor  shall  have  three  days  after 
Uie  bill  is  presented.    To  count  the  whole  of  the  first  day 
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would  be  making  the  time  commence  before  the  bill  is 
presented.  Indeed,  this  mode  of  counting  a  part  for  the 
whole  might  be  used  so  as  to  reduce  the  three  days  allowed 
by  law  to  one.  Suppose  the  bill  to  be  presented  at  the 
last  minute  of  the  11th  day  of  February,  and  the  Assem- 
bly to  adjourn  at  the  first  minute  of  the  13th.  In  that 
case,  if  we  count  the  two  fractions  for  two  days,  the  Gov- 
ernor has  in  effect  but  twenty-four  hours  to  consider  the 
bill.  The  absurdity  of  this  construction  may  be  made 
still  more  apparent,  by  supposing  the  act  to  give  the  Gov- 
ernor only  (me  day  to  consider  and  return  a  bill.  In  such 
a  case,  if  you  count  the  day  on  which  the  bill  is  presented, 
you  leave  him  no  time  at  all. 

The  provision  in  the  organic  act  for  Kansas  is  copied 
from  the  Federal  Constitution,  The  ten  days  in  which  the 
President  is  required  to  return  a  bill  have  never  been 
understood  to  include  the  day  of  presentation.  Though 
I  find  no  record  evidence  of  the  fact,  I  have  undoubted 
authority  for  saying,  that  the  question  was  raised  during 
Washington's  administration,  and  settled  in  full  cabinet 
council.  It  was  then  decided  that  the  day  of  presenting 
a  bill  was  not  to  be  counted  as  one  of  the  ten,  and  this 
rule  has  been  adhered  to  ever  since,  though  there  has 
seldom  been  any  practical  occasion  for  its  application. 

My  opinion,  therefore,  is  that  if  the  Governor  of  Kan- 
sas failed  to  return  any  bill  passed  by  the  Territorial  Legis- 
lature at  its  late  session,  such  bill  is  not  a  law,  unless  the 
Assembly  was  in  session  three  days  after  the  day  on  which 
the  bill  was  presented. 

I  am,  very  respectfully,  yours,  &c., 

J.  a  BLACK 

Hon.  Lewis  Cass, 

Secretary  of  StaUn 
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INFRINGEMENT  OF  PATENT  RIGHTS. 

The  I>epartment  under  whose  direction  a  machine,  for  which  a  patent  was 
issued,  was  made  and  used  may  legally  allow  the  patentee  the  amount 
claimed  hy  him  as  damages  for  such  use,  if  it  is  satisfied  that  the  claim- 
ant's exclusive  right  as  patentee  is  good,  and  that  the  sum  demanded  he 
£ur  and  reasonable ;  provided  there  be  any  fund  under  the  control  of 
the  Department  which  is  appropriated  to  that  purpose. 
I 

Attorney  General's  Office, 

March  18, 1858. 

Sir  :  In  answer  to  your  letter  concerning  the  commu- 
nication of  Mr.  Sickles  for  payment  of  $1,500,  as  damages 
due  to  him  for  an  infringement  of  his,  patent  right,  I  have 
to  say,  that — 

When  one  party  uses  a  machine  which  another  has  the 
exclusive  right  to  make  and  use,  and  vend  to  others  to  be 
used,  such  party  so  unlawfully  using  the  machine  is  bound 
to  pay  the  owner  of  the  patent  a  just  compensation. 

K  the  United  States  contracted  with  Merrick  &  Son  to 
build  them  an  engine  for  the  "  Search,"  with  "  Sickles' 
cut-off,"  and  if  it  was  so  built  in  pursuance  of  the  contract, 
and  used  on  the  boat,  then  the  Government  not  only  used 
the  machine  but  made  it  also. 

But  your  question  is,  whether  the  United  States  are 
bound  to  pay  the  demand.  This  depends  on  several 
matters  of  fact,  not  stated  in  your  letter,  which  the 
papers  do  not  disclose,  and  which  I  have  no  means  of 
ascertaining.  Is  Mr.  Sickles  the  inventor  of  the  cut-off, 
and  has  he  a  valid  patent  for  it?  There  is  nothing  to 
prove  this,  except  the  statement  of  the  complainant  him- 
self, that  he  brought  suit  against  somebody  for  a  similar 
use  of  the  same  machine,  and  got  a  decree  in  his  favor. 

But  the  judgment  of  a  court  between  other  parties  is 
not  binding  upon  the  United  States,  and  is  not  evidence 
against  them  of  the  facts  on  which  it  was  founded.  If  the 
right  of  the  claimant  as  the  patentee  of  the  machine  were 
fully  made  out,  it  would  not  follow  that  he  is  entitled  to 
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$1,600  for  the   use  which  the  Gk)yeTninent  has  made 
of  it 

The  facts  of  the  case  must  be  ascertained  in  yonr  own 
Department.  If  yon  are  entirely  satisfied  that  the  claim- 
ant's exclusive  right  as  patentee  is  good ;  that  he  is  the 
true  and  first  inventor  of  the  machine ;  that  it  was  not 
used,  or  patented,  or  described  in  a  printed  publication  or 
known  before  his  application;  if  it  be  true  that  the  United 
States  has  used  it  as  alleged;  and  if  the  sum  demanded  be 
no  more  than  a  just  compensation,  then  you  may  legally 
allow  it  to  him,  provided  there  be  any  fund  under  your 
control  which  is  appropriated  by  act  of  Congress  to  that 
purpose. 

I  am,  most  respectftiUy,  yours,  &c., 

J.  S.  BLACK 

Hon.  John  B.  Flotd, 

Secretary  of  War, 


SMITH'S  CASE. 

The  clerk  of  the  Circuit  Court  of  the  Bistrict  of  Columbia  is  bonnd  by  law 
to  aoconnt  for  the  fees  earned  and  receiyed  by  him  in  the  Criminal  Coort 
aa  weU  as  in  the  Circuit  Coort. 

Attornst  Oekkral's  Office, 

April  8, 1858. 

Sib  :  I  have  examined  all  the  papers  you  sent  me  in  the 
matter  of  Smith's  appeal  to  you  from  the  decision  of  the 
Comptroller  on  his  accounts  as  clerk  of  the  Circuit  Court. 

I  concur  with  you  in  the  opinion  you  express,  that  he  is 
bound  by  law  to  account  for  the  fees  received  by  him  in 
the  Criminal  Court  as  well  as  in  the  Circuit  Court  The 
reasons  you  have  given  are  sufficient,  and  they  do  not  need 
to  be  repeated. 

I  am  also  very  clear  in  the  opinion  that  he  mu^t  account 
not  merely  for  the  fees  actually  received,  but  for  those 
which  he  earned,  and  which  he  has  neglected  or  otherwise 
failed  to  collect 
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Case  of  Captain  B^ynolda. 

The  argoments  by  which  Mr.  Ciishing  Bupported  his 
decision  of  UlIb  point,  in  the  opinion  dated  Auguet  12, 
1856,  are  unanswerable. 

Adopting,  therefore,  yonr  own  view  of  the  case,  and 
that  which  was  presented  by  my  immediate  predecessor  in 
this  office,  I  reply  to  your  inquiries  by  saying  that,  in  my 
judgment,  there  is  no  good  reason  in  law  why  the  appeal 
to  you  from  the  accounting  officers  should  be  sustained. 
I  am,  most  respectfully,  yours,  Ac, 

J.  S.  BLACK 
Hon.  Jacob  Thompson, 

Secretary  of  the  InUrior. 


CASE  OF  CAPTAIN  REYNOLDS. 

An  officer  of  ihe  army  or  navy  who  is  dismissed,  and  afterwards  restored  to 
the  same  rank  which  he  would  have  held  if  not  dismissed,  cannot  be  paid 
for  the  intermediate  time,  unless  by  act  of  Congress. , 

AxiOBiifET  Gbnebal's  Officb, 

April  21, 1858. 
Sis:  I  have  examined  the  case  of  Captain  Reynolds.  He 
is  not  entitled  to  back  pay  for  the  time  he  was  out  of  ser- 
Tice.  An  officer  of  the  army  or  navy  who  is  dismissed,  and 
afterwards  restored  to  the  same  rank  which  he  would  have 
held  if  not  dismissed,  cannot  be  paid  for  the  intermediate 
time,  unless  by  act  of  Congress.  • 

This  rule  seems  to  be  well  established  by  the  authority 
of  Attorneys  General  Clifford  and  Johnson.  (See  Opinions, 
voL  4,  p.  603;  voL  6,  p.  132.) 

I  am,  very  respectfully,  yours,  &c., 

J.  S«  BLACK 
Hon.  John  B.  Floyd, 

Secretary  of  War. 
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FOBFEITURB  OF  SALARY. 

1.  The  absence  of  a  minister  resident  from  his  post,  with  permission  of  the 

President,  is  not  an  offence  for  which  his  salary,  during  the  time  of  the 
absence,  is  to  be  withheld  from  him. 

2.  The  act  of  1856  does  not  forbid  an  absence  of  less  than  ten  days  without 

permission,  or  of  more  than  that  time  with  leave  of  the  President. 

Attorney  General's  Office, 

April  27,  1858. 

Sir  :  It  appears  from  your  letter  that  Mr.  Seibels,  late 
minister  resident  of  the  United  States  at  Brussels,  obtained 
leave  of  absence  from  his  post  of  duty  on  the  7th  of  July, 
1856.  This  leave  was  extended,  from  time  to  time,  until 
the  11th  of  June,  1857,  when  he  terminated  his  office  by 
a  resignation,  which  was  accepted.  When  did  his  pay 
cease? 

Ordinarily,  the  salary  attached  to  an  office  lasts  as  long 
as  the  office  itself.  In  other  words,  an  officer  who  is  paid 
by  the  year  or  the  month  has  a  right  to  the  compensation 
until  his  estate  in  the  office  terminates.  But  the  salaiy 
may  be  forfeited,  if  there  be  any  law  which  prescribes 
forfeiture  of  the  salary  as  a  penalty  for  an  offence  com- 
mitted by  the  officer.  The  question  here  is,  whether  the 
absence  of  the  minister  from  his  post,  with  the  permission 
of  the  President,  is  an  offence  for  which  his  salary  during 
the  time  of  the  absence  is  to  be  withheld  from  him  ? 

The  act  of  1856  declares  that  a  minister  '^  shall  not  be 
absent  from  his  post,  or  the  performance  of  his  duties,  for 
a  longer  period  than  ten  days  without  the  permission,  pre- 
viously obtained,  of  the  President,  and  no  compensation 
shall  be  allowed  for  the  time  of  any  such  absence  in  any 
case,  except  cases  of  sickness."  It  is  manifest  that  absence 
of  a  certain  sort  takes  away  the  right  of  the  officer  to  salary. 
But  what  sort  of  absence  ?  Such  absence  as  that  previously 
described — ^namely,  an  absence  of  more  than  ten  days 
without  leave.    An  absence  of  less  than  ten  days  without 
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Case  of  Seabrook  and  others. 

permisfdon,  or  of  more  than  that  time  with  leave,  is  not 

such  absence  as  the  law  forbids. 

I  am,  therefore,  of  opinion  that  the  salary  of  Mr.  Seibels 

may  lawfully  be  paid  him  to  the  time  when  he  ceased  to 

hold  his  office,  which,  of  course,  was  the  day  when  his 

resignation  took  effect. 

I  am,  veiy  respectfully,  yours,  Ac, 

J.  S.  BLACK 
Hon.  Lbwis  Cass, 

Secretary  of  State. 


CASE  OF  SEABROOK  AND  OTHEES. 
Categorical  answera  to  questions  propounded  by  the  Secretary  of  the  Treasury. 

Attornbt  Gbnebal's  Office, 
April  29, 1858. 
Sir  :  Tour  communication  of  the  18th  instant,  on  the 
claim  of  Whitemarsh  B.  Seabrook  and  others,  has  been 
received  and  duly  considered.  Other  and  equally  pressing 
engagements  will  prevent  me  from  going  into  a  full 
discussion  of  the  subject.  But  this  is  not  necessary  for 
any  present  purpose,  since  I  have  had  a  very  free  and  fiill 
conference,  orally,  upon  it,  with  yourself  and  the  First 
Comptroller.  I  shall  therefore  content  myself  with  a 
categorical  answer  to  your  questions. 

1.  To  the  first  question  I  reply  in  the  negative.  • 

2.  When  the  heirs  in  their  own  persons  claim  the  money 
allowed  them  by  the  first  law,  I  think  they  are  entitled  to 
receive  it,  unless  there  is  a  claim  to  it  set  up  by  the  admin- 
istrators of  the  same  decedent  But  in  case  of  conflict- 
ing claims  between  the  heirs  and  administrator,  it  is  my 
opinion  that  the  latter  is  to  be  preferred. 

8.  The  act  of  Congress  referred  to  in  your  letter  makes 
your  third  question  a  veiy  plain  one,  and  I  answer  in  the 
negative. 

4  The  Comptroller  has  stated  to  me  that  no  difliculty 
about  these  claims  can  arise  if  the  three  first  of  your  ques- 
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tions  shall  be  decided.  The  fourth  is,  therefore,  unim- 
portant, and  I  need  not  answer  it  for  any  purpose  of  this 
case.  If  you  differ  from  me  in  this  opinion  I  shall  take 
pleasure  in  giving  you  a  full  reply  at  a  future  time.  But 
I  fim,  very  sure  you  will  agree  with  me  in  saying  that  the 
claimants  ought  not  to  be  delayed  longer  than  is  necessary 
to  settle  the  points  which  actually  stand  in  their  way. 
I  am,  very  respectfully,  yours,  &c., 

J.  S.  BLACK. 
Hon.  Howell  Cobb, 

Secretary  of  the  Treaswiy. 


CIVIL  WAB. 

1.  The  oonqnest  of  a  oonntiy,  or  portion  of  a  country,  by  a  pnblic  enemy, 

entitles  such  enemy  to  Uie  sovereignty,  and  gives  him  civil  dominion,  as 
long  as  he  retains  his.  military  possession.  Inhabitants  and  strangers 
who  go  there  during  the  occupation  of  the  enemy,  must  take  the  law 
from  him  as  the  mler  de  facto^  and  not  from  the  government  de  jure 
which  has  been  expelled. 

2.  Civil  war  is  where  the  people  of  a  country  are  divided  into  hostile  parties 

who  take  up  arms  and  oppose  one  another  by  military  force. 
8.  A  revolutionary  party,  like  a  foreign  belligerent  power,  is  supreme  over 
the  country  it  conquers,  as  far  and  as  long  as  its  arms  can  carry  and 
maintain  it. 

4.  Although  it  has  been  doubted  whether  a  mere  body  of  rebellious  men  can 

claim  all  the  rights  of  a  septurate  power  on  the  high  tecu,  without  abso- 
lute or  qualified  recognitioa  from  foreign  governments,  there  is  no 
authority  for  a  doubt  that  the  parties  to  a  civil  war  have  the  right  to 
conduct  it,  with  all  the  incidents  of  lawful  war,  within  the  territory  to 
which  they  both  belong. 

5.  When,  during  the  existence  of  a  civil  war  in  Peru,  American  vessels  found 

a  port  of  that  country,  and  points  on  its  coast  where  guano  is  deposited, 
in  the  possession  of  one  of  the  parties  to  the  contest,  and  procured, 
under  its  authority  and  jurisdiction,  clearances  and  licenses  at  the  cus- 
tom house  to  load  with  guano,  they  were  guilty  of  nothing,  having 
acted  fairly  in  pursuance  of  the  licenses,  for  which  the  other  party  to  the 
dvil  war  could  lawfully  punish  or  molest  them  afterwards. 

Attorney  General's  Office, 

May  15, 1858. 
Bib  :  The  questious  you  have  submitted,  relatve  to  the 
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seiziire  of  the  American  vesselB  ^^  Georgiana"  and  *^  Lizzie 
Thompson/'  by  the  Peruvian  war  steamer  "Tumbez,"  on  . 
the  coast  of  that  country^  have  had  my  consideration. 

The  two  American  vessels  were  engaged  in  lawful  trade, 
without  any  intention  on  the  part  of  master,  owners  or 
other  persons  to  do  injury  to  the  Peruvian  Gk>vemment, 
or  to  violate  any  law  which  they  might  find  to  be  in  force 
for  the  regulation  of  commerce  in  that  part  of  the  world. 
They  both  went  into  the  ports  of  Iquique,  and  there,  after 
discharging  the  cargoes  with  which  they  were  laden,  they 
procured  a  regplar  clearance  and  license,  at  the  custom 
house,  to  load  with  guano  at  certain  points  on  the  coast 
where  that  article  is  found.  While  they  were  engaged  in 
taking  in  their  cargoes  of  guano,  agreeably  to  the  license 
so  obtained,  they  were  forcibly  seized  by  the  Peruvian 
steamer,  the  persons  on  board  were  imprisoned,  and  the 
vessels  carried  into  Callao,  under  a  charge  of  being 
engaged  in  contraband  trade.  ]!7either  the  commander  of 
the  "•TumbeZjV  nor  the  government  which  he  served,  has 
attempted  to  vindicate  the  justice  or  legality  of  these  pro- 
ceedings on  the  ground  that  the  clearance  and  license 
under  which  the  Americans  acted  were  unlawful  in  form 
or  substance.  It  is  not  pretended  that  the  authority,  given 
on  the  face  of  the  license,  was  insufficient  to  cover  the  acts 
of  the  persons  who  had  it.  The  whole  objection  to  the 
papers  is  founded  on  the  ftu^t  that  the  acting  governor  of 
Iquique  and  the  collector,  who  was  in  possession  of  the 
custom  house,  held  their  offices,  not  under  the  authority 
of  the  supreme  government  of  Peru,  but  by  appointment 
from  Viranco,  a  revolutionary  chief,  who  had  taken  arms 
against  it  But  at  the  date  of  the  license,  the  so-called 
revolutionary  party,  had .  fiill  possession  of  the  port  of 
Iquique,  of  the  guano  deposits,  and  the  whole  country 
southward  to  the  Bolivian  line. 

When  the  Americans  -^ent  there  they  found  a  govern- 
ment organized,  and  its  officers  performing  the  functions 
which  pertained  to  the  execution  of  the  local  laws.  If  there 
was  any  other  power  in  existence  strong  enough  to  dictate 
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the  law  at  Iquique,  it  was  not  exercised,  nor  did  the 
foreigners  at  Iquique  receive  even  a  notice  that  it  would 
ever  be  exercised  in  the  future.  Under  thes^  circumstances, 
could  the  Peruvian  government  justly  or  lawfully  treat  the 
American  vessels  as  violators  of  their  law? 

When  a  portion  ;0f  the  territory  of  one  nation  is  taken 
possession  of  by  the  forces  of  another,  with  which  it  is  at 
war,  the  conquering  party  has  an  undoubted  right  to  declare 
the  law  of  the  place  as  long  as  his  occupation  of  it  con- 
tinues; and  all  the  rights  of  the  previous  sovereign  are 
suspended  until  his  possession  is  renewed. 

The  island  of  Santa  Cruz,  then  recently  captured  by  the 
British  forces,  was  in  their  temporary  occupation  during 
our  last  war  with  that  country.  We  held  it  to  be  a  colony 
of  our  enemy,  and  for  that  reason  our  courts  declared  that 
a  cargo  of  sugar  shipped  from  there  was  the  lawful  prize 
of  an  American  privateer,  who  had  captured  it.  (9  Cranch, 
191.)  We  conceded  the  same  rule  when  it  operated 
against  us.  The  port  of  Castine  was  taken  by  the  British 
in  1814,  and  it  was  decided  that  our  revenue  laws  dicl  not 
apply  to  it  any  more  than  to  a  foreign  country.  (4  Wheat, 
246;  1  Gallison's  Beps.,  501.)  Indeed, nothing  can  be  clearer 
than  that  the  conquest  of  a  country,  or  portion  of  a  country, 
by  a  public  enemy  entitles  such  enemy  to  the  sovereignty, 
and  gives  him  civil  dominion  as  long  as  he  retains  his 
military  possession.  The  inhabitants  who  remain  and 
submit,  and  strangers  who  go  there  during  the  occupation 
of  the  enemy,  must  take  the  law  from  him  as  the  ruler 
defaeto^  and  not  from  the  government  dejure^  which  has 
been  expelled.  It  is  equally  well  settied  that,  when  the 
former  government  resumes  its  possession  of  the  territory, 
whether  by  force  or  under  a  treaty,  it  cannot  call  the 
citizens  or  subjects  of  a  third  nation  to  account  for  obeying 
the  authority  which  was  temporarily  supreme  during  the 
enemy's  occupation  of  the  place.  The  jtis  post  Umird  has 
no  sort  of  application  to  such  a  case. 

It  may  be  supposed  that  these  principles  refer  only  to  a 
lawful  war  carried  on  between  two  separate  and  inde- 
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pendent  nations.  But  we  shall  see,  I  think,  upon  further 
examination,  that  they  apply  with  equal  force  to  a  conflict 
like  that  in  which  Peru  has  been  engaged. 

Where  the  people  of  a  republic  are  divided  into  two 
hostile  parties,  who  take  up  arms  and  oppose  one  another 
by  military  force — ^this  is  civil  war.  The  fact  that  civil 
war  exists  does  not  depend,  in  the  least,  on  the  cause  of 
the  dispute.  No  foreign  nation  has  a  right  to  interfere 
between  the  parties,  or  to  judge  of  the  merits  of  the 
quarrel,  unless  with  the  purpose  of  making  war  upon  one 
or  the  other.  They  have  appealed  to  the  sword,  and  the 
sword  must  decide  it.  Other  powers  are  bound  to  observe 
a  strict  and  impartial  neutrality.  If  the  party  which 
opposes  the  previously  established  government  succeeds 
in  overthrowing  it  entirely,  and  gets  possession  of  the 
whole  country,  nobody  can  be  perverse  enough  to  deny 
that,  in  such  a  case,  the  new  government  is  sovereign,  and 
authorized  to  dictate  the  law  which  shall  prevail. 

Supposing,  however,  that  the  n^bellion  is  but  partially 
Buccessfdl,  and  the  old  government  maintains  itself  in  one 
part  of  its  territory  while  it  is  obliged  to  surrender  another, 
shall  it  then  give  law  where  it  has  no  power  to  enforce 
obedience,  or  shall  its  authority  be  confined  to  the  territory 
which  it  occupies  ?  The  answer  to  this  question  is  not 
doubtful.  A  revolutionary  party,  like  a  foreign  belligerent 
power,  is  supreme  over  the  country  it  conquers,  as  far  as 
and  as  long  as  its  arms  can  carry  and  maintain  jt. 

Vattel  (Book  HI,  ch.  18,  sec.  293)  says,  what  all  writers 
on  the  subject  assent  to,  that  the  two  parties  to  a  civil 
war  are  to  be  regarded  for  the  .time  as  distinct  political 
societies,  and  stand  in  the  same  predicament  as  two  bellig- 
erent nations.  They  are  entitled,  one  as  much  as  the 
other,  to  the  respect  of  foreigners  who  deal  with  them,  or 
meet  them  on  sea  or  land.  They  can,  each  of  them,  claim  • 
the  same  rights  of  asylum,  hospitality  and  intercourse  with 
other  nations.  (8  Wheaton,  648.)  The  captures  made  by 
botli  give  titles  to  the  prizes  which  their  respective  ships, 
lawfiiUy  commissioned,  may  take.  (7  Wheaton,  887.)  Each 


144  HON.  JERBMIAH  S.  BLAOK 

Civil  War. 

of  them  is  deemed  by  us  to  be  a  belligerent  nation,  having, 
BO  far  as  concerns  us,  the  sovereign  rights  of  war,  and 
entitled  to  be  respected  in  the  exercise  of  those  rights,  {lb.) 
These  rules  of  public  law  are  recognised  and  enforced  by 
our  neutrality  laws  and  those  of  England.  It  is  ^  crime 
for  our  citizens  to  take  part  on  either  side  of  a  civil  war,  as 
much  as  it  is  to  aid  one  nation  in  fighting  another.  All 
the  nations  of  the  earth  have  acknowledged  this  doctrine. 
It  was  never  denied  during  our  Revolutionary  war  with 
Oreat  Britain,  nor  during  the  civil  contest  between  Spain 
and  her  American  colonies.  The  Peruvian  government 
itself  sprang  from  a  revolution ;  and,  while  that  revolution 
was  in  progress,  its  chiefs  and  people  would  not  have 
listened  for  a  moment  to  any  proposition  which  would 
give  their  military  operations  less  validity  or  respect  than 
those  of  other  nations,  however  legitimately  constituted. 

The  existence  of  civil  war  in  Peru  is  admitted  by  the 
present  government  of  that  country.  The  fact  is  known 
to  the  whole  world,  and  cannot  be  denied.  The  American 
vessels  did  nothing  to  compromise  their  own  neutrality,  or 
that  of  the  flag  under  which  they  sailed.  Keeping  them- 
selves within  the  limits  of  a  trade  lawful  and  fair  in  its 
character,  they  had  a  right  to  be  protected  when  they 
obeyed  the  regulations  which  they  found  established  and 
in  force  at  the  place.  To  give  them  this  right,  it  was  not 
necessary  that  t^e  government  of  their  own  country  should 
have  previously  known  and  recognized  the  existence  of  the 
civil  war. 

I  am  not  required,  for  any  purpose  of  this  case,  to  say 
how  £Btr  a  revolutionary  party  can  carry  on  a  war  upon  the 
ocean,  and  vex  the  commerce  of  the  world  upon  its  common 
highway.  It  has  been  doubted  whether  a  mere  body  of 
rebellious  men  can  thrust  itself  among  the  family  of  nations, 
#and  claim  all  the  rights  of  a  separate  power  on  the  high  seaSj 
without  some  sort  of  recognition  from  foreign  governments; 
but  there  is  no  authority  even  for  a  doubt  about  the  right 
of  the  parties  to  a  civil  war  to  conduct  it,  with  all  the  inci- 
dents of  lawful  war,  within  the  territory  to  which  they 
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both  belong.  On  the  whole  case,  then,  my  opinion  is  that 
the  following  propositions  cannot  be  controverted  with 
any  show  of  reason  or  authority : 

1.  At  the  time  when  the  "Georgiana"  and  "Lizzie 
Thompson^'  went  to  Iquique,  a  state  of  civil  war  existed 
in  Peru. 

2.  At  that  time  one  of  the  parties  to  that  civil  war, 
having  expelled  the  other,  had  possession,  by  conquest,  of 
the  port  of  Iquique,  and  the  points  where  the  guano  was 
deposited. 

8.  Being  so  in  possession,  and  having  officered  and 
organized  the  local  government  of  the  port,  and  the  city, 
and  the  guano  deposits,  the  jurisdiction  of  the  party  headed 
by  Viranco  was  perfect,  and  an  American  vessel  trading  to 
the  port  was  bound  to  conform  to  its  decrees. 

4.  The  "  Georgiana"  and  "Lizzie  Thompson,"  having 
obeyed  the  laws  of  the  place  then  established,  and  having 
acted  in  pursuance  of  licenses  given  by  the  officers  in  au- 
thority, were  guilty  of  nothing  for  which  the  other  party 
to  the  civil  war  could  punish  or  molest  them  afterwards. 

5.  The  laws  and  jurisdiction  of  the  Peruvian  government 
were  superseded  at  Iquique  during  the  time  that  place  was 
in  possession  of  its  domestic  enemy,  and  its  resumption  of 
possession — supposing  possession  to  have  been  resumed — 
gave  it  no  power  to  punish  American  citizens  for  a  sup- 
posed violation  of  its  laws  while  they  were  suspended,  nor 
to  make  any  new  law  which  would  have  a  retroactive 
effect 

6.  The  whole  proceeding  of  the  Peruvian  government 
against  the  two  vessels  named  was  contrary  to  the  law 
of  nations,  and  repugnant  to  the  principles  of  natural 
justice. 

I  am,  very  respectfully,  yours,  4c., 

J.  S.  BLACK 
Hon.  Lewis  Cass, 

SeereUxry  of  State. 

10 
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PEES  OP  DI8TBICT  ATTOBKETS. 

1.  A  district  attornej  can  receire  only  such  compensation  as  the  fee  bill 

gives. 

2.  The  services  of  a  dlst^t  attorney  or  other  oonme?,  in  defending^  oAcere 

for  official  acts,  are,  and  must  always  be,  rendered  at  the  request  of 
the  head  of  a  department ;  and  the  legal  compensation  allowed  for 
such  services  in  the  fee  bill  is  such  sum  as  may  be  agreed  on. 

a.  The  act  of  August  10, 1856,  seotaon  13,  was  intended  to  compel  district 
attorneys  to  include,  in  their  emolument  accounts,  the  fees  reoeivod 
from  the  Government  for  defendmg  its  officers,  as  well  as  other 
fees. 

4  *When  the  office  of  a  district  attorney  is  so  over-burdened  with  biisinoss, 
the  Departments  may  employ  other  counsel  to  aid  him  in  defendinif 
suits  against  the  public  officers,  or  may  allow  him  to  employ  a  regular 
assistant  at  an  agreed  salary. 

&  It  is  in  the  discretion  of  theSeorefiarybf  the  Troaniry  to  decide  whether 
an  out-going  district  attorney  shall  oease  all  oonnection  with  pending* 
suits  against  collectors ;  but  in  some  cases  it  would  be  wise  to  employ 
the  late  attorney  as  assistant  counsel  with  the  incumbent 

AtTO&NET  G£KBRAL'8  OfFIGB) 

May  25, 18S8. 
Sir  :  Certain  actions  were  bron^bufe  against  collectors  and 
other  Federal  officers  in  the  city  of  Kew  York.  To  these 
actioQS  Mr.  McEeon,  the  then  attorney  of  the  United  States^ 
in  pnrsoance  either  of  special  orders  or  general  instmctions, 
appeared  and  took  measures  for  their  defence.  While  they 
were  pending,  Mr.  McEeon  went  out  of  offiice,  and  Mr. 
Sedgwick  took  his  place  as  district  attorney.  The  questions 
you  propound  to  me  upon  these  facts,  and  some  others  set 
forth  in  the  papers  accompanying  your  letter,  are,  in  sub- 
stance, th^: 

1.  Can  the  district  attorney,  in  any  case,  charge  mora 
ft>£  his  services  t2ian  the  fee^biU  expressly  allows  him  to 
receive  ? 

2.  What  is  the  rale  by  which  he  is  to  be  compensated 
for.  attending  to  the  class  of  cases  mentioned  above  ? 

8.  Is  the  late  district  attorney  bound  to  turn  over  these 
cases,  like  other  official  business,  to  his  successor? 

The  answers  I  am  about  to  give  will  accord  with  the 
words  of  Congress,  as  I  understand  them,  with  the  past 
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practice  of  the  aocotmting  departmentB,  And  mth  the  views 
ef  all  mj  predeesAaon  in  this  office  who  hftve  recorded 
c^imons  upon  the  same  or  sunilar  eubjeots.  I  wiU  not 
encumber  my  paper  with  long  quotationB,  nor  trouble  joH 
with  numeroua  references,  but  give  the  results  of  my  ex*' 
smination,  and,  as  briefly  as  posaiblCy  the  reasons  which 
support  them. 

L  The  first  question  does  not^  for  a  moment^  admit  of 
any  other  reply  than  a  direct  negative :  the  district  attorney 
can  receive  such  compensation,  and  such  only,  as  the  fee^ 
bill  gives.  This  is  bot  only  the  general  policy  of  the 
Government,  but  it  is  eipreasly  declared  to  be  the  will  of 
Congress  by  the  act  of  18534  When,  therefore,  a  district 
sttomej  makes  a  charge  against  the  Treasury  for  services^ 
he  must  support  it  by  showing  some  clause  in  the  fse-bill 
which  authorises  him  to  receive  what  he  claims.  When  a 
duty  is  enjoined  upon  him  by  the  law  of  his  office,  and  not 
mer^  by  the  request  of  a  department,/  he  is  bound  to^ 
perform  it,  Sad  take  as  compebsatlon  what  the  ktw  gives 
him.  That  is  his  contract;  and  if  it  be  a  bad  one  for  him^ 
he  has  no  remedy  but  resignation  The  subject  is  not 
open  to  a  new  bargain  between  him  and  any  (^er  offijcer 
of  the  Government.  All  criminal  prosecutions  and  all 
civil  suits  in  Which  the  United  States  are  a  party  of  record 
Mi  within  this  principle.  In  them,  no  charge  for  extra 
serriees  can  legally  be  allowed,  though  it  be  true  that 
some  of  them  require  an  amount  of  labor  and  skill  for 
which  the  compensation  allowed  by  the  fee-bill  is  altogeth^ 
inadequate*  I  cannot  midce  out,  in  any  way  satisfactory  to 
my  own  mind,  the  ingenious  distinction  which  would  pay 
tiie  officer  as  atkmty  what  the  fee-bill  gives,  and  then  pay 
him  besidss  a  qtumtum  mendi  for  managing  the  same  case 

IL  But  what  does  the  fee-bill  permit  him  to  receive  for 
mamiging  cases  in  which  the  United  States  are  indirectly 
concerned,  though  not  a  party?  The  act  of  1863  has  this 
item,  among  others :  ^^  For  services  of  counsel^  rendered 
at  the  request  of  any  head  of  department,  such  sum  as  may 
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•be  agreed  on,"  (10  Stat  at  Large,  161.)  Now,  if  he  is 
bound  to  defend  every  federal  officer  who  may  happen  to 
be  Bued,  without  any  request  to  do  so  by  the  head  of  a 
department,  he  must  not  look  to  this  item  for  the  mode 
of  ascertaining  what  he  shall  charge.  But  if  his  authority 
to  appear  in  such  a  case  and  his  duty  to  manage  it  arise 
out  of,  and  are  created  by,  the  Request  of  a  department, 
then  it  is  veiy  manifest  that  the  fee-bill  allows  him  to  have 
for  his  services  "  such  sum  as  may  be  agreed  on."  To  see 
how  this  is,  it  is  only  necessary  to  look  into  the  nature  of 
these  suits,  and  inquire  why  it  is  that  the  government 
sometimes  assumes  the  responsibility  of  defending  them. 

When  a  ministerial  or  executive  officer  is  sued  for  an  act 
done  in  the  lawful  discharge  of  his  duty,  the  government 
which  employed  him  is  bound,  in  conscience  and  honor,  to 
stand  between  him  and  the  consequences.  It  will  not  suffer 
any  personal  detriment  to  come  upon  him  for  his  fidelity, 
but  will  adopt  his  act  as  its  own,  and  pay  the  expense 
of  maintaining  its  legality  before  the  tribunal  where  it  is 
questioned.  But  if  such  officer  is  sued  for  what  he  has 
done  in  bad  faith,  in  violation  to  a  known  law,  or  contrary 
to  Ihe  order  of  his  superiors,  he  may  justly  be  left  to  defend 
himself  the  best  way  he  can.  It  is  for  the  head  of  the  de- 
partment to  which  he  belongs  to  decide  whether  or  not  he 
shall  be  defended  at  the  public  expense.  After  that  de- 
cision is  made  in  the  affirmative,  the  same  functionary  may 
request  the  district  attorney  or  other  counsel  to  appear  and 
conduct  the  cause.  The  district  attorney  has  no  right,  by 
virtue  of  his  commission,  to  commit  the  government,  by 
adopting  the  act  complained  of;  nor  has  he  any  authority 
to  interfere  with  the  case,  except  what  he  derives  from  the 
head  of  the  proper  department.  It  is  true  he  may  antici- 
pate the  decision  in  what  he  knows  to  be  a  clear  case^  and 
he  may  also  act  upon  general  instructions;  but  still  his 
authority  is  derived  from  the  department,  and  comes  to 
him  as  a  request,  either  special  or  general,  express  or  im- 
plied. The  department  usually  decides  beforehand;  but 
it  has  also  been  a  frequent  practice  to  let  the  party  make 
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his  own  defence,  await  the  developments  of  the  trial,  and 
afterwards  determine  whether  the  expenses  shall  be  re- 
imbnrsed. 

On  the  whole,  I  am  very  clear  that  the  services  of  a 
district  attorney  or  other  counsel,  in  defending  officers  for 
official  acts,  are,  and  must  always  be,  rendered  at  the 
request  of  the  head  of  a  department ;  and  the  legal  com- 
pensation allowed  for  them  in  the  fee-bill  is  such  sum  as 
may  be  agreed  on. 

There  are  other  services  which  fall,  as  to  compensation, . 
within  the  same  rule.  Such  are  the  examination  of  land 
titles,  reports  upon  applications  for  pardon,  taking  depo- 
sitions upon  petitions  for  remission  of  forfeitures,  and, 
generally,  all  professional  assistance  which  may  be  needed 
or  called  for  by  any  of  the  departments. 

No  accounting  officer  should  allow  a  charge  under  this 
itein  of  the  fee-bill,  unless  the  claimant  produces  the  cer- 
tificate that  the  services  were  rendered  at  the  request  of  a 
department,  and  that  the  sum  charged  was  agreed  on,  either 
before  or  afterwards.  It  should  also  be  made  to  appear 
that  the  services  were  not  of  such  a  character  that  he  was 
legally  bound  to  give  them  without  a  request.  It  must  be 
kept  in  mind  that  when  a  district  attorney  is  instructed  or 
ordered  by  a  department  to  prosecute  a  criminal,  or  bring 
suit  on  a  bond,  or  perform  any  other  duty  which  the  law 
casts  upon  him,  his  compensation  is  not  ascertained  by 
agreement.  In  such  cases,  his  authority  to  appear  is  de- 
rived, not  from  the  request  but  from  the  law. 

Such  is  the  construction  which  the  fee-bill  of  1858  has 
always  received,  unless  there  has  been  some  very  late  de- 
parture from  it  The  act  of  August  16, 1856,  sec.  12,  (11 
Stats,  at  Large,  50,)  does  not  change  it.  The  latter  law  was 
manifestly  intended  for  the  simple  purpose  of  compelling 
district  attorneys  to  include,  in  their  emolument  accounts, 
the  fees  received  from  the  Government  for  defending  its 
officers,  as  well  as  all  other  fees.  But,  so  far  from  changing 
the  measure  of  compensation,  it  expressly  declares  that  the 
fees  allowed  for  such  services  "  shall  be  assimilated,  as 
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nearly  as  may  be,"  to  thosp  given  by  the  act  of  1858.  I 
think  I  have  shown  that,  by  the  act  of  1863,  they  are  to 
be  ascertained  by  agreement. 

But  the  act  of  1856  does  fally  accomplish  its  purpose 
of  preventing  the  attorney  from  retaining  more  than  $6,000 
per  annum  for  his  own  personal  compensation.  Whatever 
he  earns  beyond  that  sum  and  the  aggregate  expenses  of 
his  office,  he  must  pay  into  the  treasury. 

When  the  office  of  a  district  attorney  is  so  burdened  with 
.  business  that  he  canjiot  possibly  get  through  it  himself,  I 
have  no  doubt  whatever  that  the  departments  may  employ 
other  counsel  to  aid  him  in  defending  suits  against  the 
public  officers,  or,  what  amounts  to  the  same  thing,  and  is 
better,  because  more  economical,  may  allow  him  to  employ 
a  regular  assistant  at  an  agreed  salary.  This  had  better 
be  arranged  -by  the  Secretary  of  the  Interior,  who  is 
charged  with  the  administrative  supervision  of  the  ac- 
counts. 

m.  it  is  for  you,  in  your  discretion,  to  decide  whether 
an  outgoing  attorney  shall  cease  all  connection  with  pend- 
ing suits  against  collectors.  Tour  right  to  order  tliem  all 
into  the  hands  of  a  newly  appointed  officer  cannot  be 
doubted.  As  a  general  rule,  justice  to  the  present  in^ 
cumbent,  whose  commission  forbids  him  to  appear  on  the 
other  side,  as  well  as  considerations  of  economy  and  con- 
venience, require  thai  all  the  business  in  which  the  United 
States  have  an  interest,  direct  or  indirect,  should  be  in  the 
hands  or  under  the  supervision  of  one  person.  But  some 
cases  may  have  been  so  thoroughly  prepared  by  the  late 
attorney  that  he  can  finish  them  at  less  expense,  and  with 
more  safety,  than  any  one  else.  In  such  cases,  the  better 
way  would  probably  be  to  employ  the  late  attorney  as 
assistant  counsel  with  the  present  one. 
Most  respectftdly,  yours,  &c., 

J.  8.  BLACK. 

Hon.  HowBLL  Cobb, 

Secretary  cf&e  Treaswy. 
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B0B828  LOST  IK  TEX  HIUTABT  SEBYICE. 

1.  The  Third  Auditor,  in  ndjuatiBg,  under  the  msI  of  1849,  a  oUdm  for  the 
▼alae  of  a  horse  lost  in  the  •erriee  of  the  United  States,  has  the  right 
to  go  hehind  the  settlement  of  the  paymaster,  after  the  Second  Comp- 
irolltfr's  approral  thereofl 

Z  The  aot  of  Congress  does  not  oonfer  upon  the  Auditor  a  general  power 
of  revision  over  all  the  accounts  of  the  claimant,  and  over  all  pay- 
ments allowed  to  him  for  forage,  fbr  other  horses  than  the  one  dead, 
lost,  or  abandoned. 

flL  The  Govermnont  may  have  the  **  use''  of  a  hone  when  it  is  not  actively 
employed  in  any  military  expedition. 

1  An  infantry  or  mounted  soldier,  Residing  at  one  place  and  discharged 
at  another,  may  receive  his  daily  allowance  for  every  twenty  miles 
between  the  two  pla^ies,  without  inourring  any  obligation  to  go  to  the 
former.  The  cavalryman  may  sell  his  horse  the  day  after  he  is  paid, 
without  incurring  any  liability  to  return  the  sum  allowed  as  eommu- 
tation  for  forage  on  the  jonrney  homo. 

&  The  word  "mounted"  does  not  necessarily  imply  that  the  soldier  is 
either  on  his  horse  or  with  his  horse.  It  indicates  Uie  general  character 
of  the  corps  or  s<?rvice. 

A  If  a  soldier  chooses  to  aoeept  eommntation  instead  of  flnrage,  ht  eannot 
recover  compensation  for  the  horse  which  he  may  starve  by  his  mis- 
taken economy. 

Attokret  Gbsebal'b  Oxfios^  ^ 

i%  26, 1858. 

Bnt;  I  have  had  under  oonBiderstion  your  eoxnmnr 
nication  of  October  21,  1857,  and  the  acoompanjing 
documents^  and  I  shall  proceed  to  answer  tibe  points 
snbmitted  with  reflBrence  to  the  caaes  of  Oldham  and 
Bnnbnrj,  claimants,  for  /the  price  of <  horses  lost  in  the 
military  service  of  the  United  States. 

The  following  are  the  questions  proposed  r 
'  1.  Can  the  Auditor  go  behind  the  settlement  of  the  pay- 
master, after  the  Second  Comptroller's  approml  thereof? 

2.  Can  any  deduction  be  made  in  cases  similar  to  the 
one  stated  in  the  letter  of  the  Hon.  G.  Porter  of  January 
7, 1857? 

8.  If  the  Government,  Mling  to  supply  any  forage  at 
all,  pays  the  soldier,  in  lieu  th^eoi^  the  prescribed  rate  of 
commutation,  which,  from  ^e  high  price  of  ibr^ge  at  the 
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point  where  he  is  quartered,  is  not  sufficient  to  purchase 
enough  forage  to  sustain  the  life  of  the  horse,  and  he  dies 
in  consequence  of  want  of  sufficient  forage,  is  the  Govern- 
ment responsible  for  the  value  under  the  law  of  March 
8, 1849  7    (9  Stat  at  Large,  414.) 

I.  The  general  rule  is,  that  the  settlement  of  an  account 
by  the  proper  department  or  bureau  is  to  be  regarded  as 
conclusive  in  any  co-ordinate  department  or  bureau.  But 
where  an  act  of  Congress  gives  express  authority  to  an 
officer,  when  deciding  upon  a  claim  on  the  Government, 
to  deduct  therefrom  certain  specified  payments  which  may 
have  been  allowed  and  made  to  the  claimant  by  any  otKer 
officer,  there  can  be  no  doubt  of  his  power  to  do  so,  whether 
such  payments  have  been  legal  or  otherwise. 

The  first  proviso  in  the  first  section  of  the  act  of  March 
8, 1849,  is  as  follows :  "  Provided,  that  if  any  payment  has 
been  made  or  shall  be  made  to  any  one  aforesaid  for  the 
use  and  risk  or  for  forage  after  the  death,  loss,  or  aban- 
donment of  his  horse,  said  payment  shall  be  deducted  from 
the  value  thereof,  unless  he  satisfied,  or  shall  satisfy,  the 
paymaster  at  the  time  he  made  or  shall  make  the  pay- 
ment^ or  thereafter  show  by  proof,  that  he  was  remounted, 
in  which  case  the  reduction  shall  only  extend  to  the  lime 
he  was  on  foot"  (9  Stat  at  Large,  415.) 

This  proviso  confers  upon*  the  Auditor  the  right,  and 
makes  it  his  duty,  to  deduct  fi*om  the  value  of  the  horse 
for  which  compensation  is  claimed  any  payment  made  for 
the  use  and  risk  or  for  forage  after  the  death,  loss,  or  aban- 
donment of  such  horse.  It  certainly  does  not  confer  upon 
him  a  general  power  of  revision  over  all  accounts  of  the 
claimant,  and  over  all  payments  which  may  have  been 
allowed  to  him.  It  does  not  authorize  him  to  review  the 
payments  made  to  the  soldier  on  account  of  forage  for 
other  horses  than  the  one  dead,  lost,  or  abandoned;  but 
confines  his  inquiry  to  the  period  between  the  date  of  the 
death,  loss,  or  abandonment  and  the  date  at  which  the 
soldier  was  remounted.  If  he  shows  that  he  was  remounted, 
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'^  the  deduction  shall  only  extend  to  the  time  he  was  on 
foot"  The  plain  meaning  of  this  language,  in  the  con- 
nection in  which  it  occurs,  is  the  time  he  was  on  foot  before 
he  was  remounted.  It  is  forcing  the  construction  to  say 
that  it  means  any  time  he  may  have  been  on  foot,  months 
or  years  subsequently. 

The  second  question  submitted  is:  Can  any  deductions 
be  made  in  cases  similar  to  the  one  stated  in  the  letter  of 
the  Hon.  G.  Porter  of  January  7, 1857  ? 

The  cases  stated  in  that  letter  are  those  of  Oldham  and 
others,  who  were  dismounted  at  Beynosa,  June  8, 1847,  by 
order  of  Qeneral  Taylor.  The  horses  belonging  to  them 
were  sent  to  Missouri  overland,  while  the  soldiers  were 
conveyed  to  New  Orleans  on  board  Government  vessels, 
and  were  discharged  on  the  2l8t  of  June.  The  paymaster 
allowed  them  forty  cents  per  day  for  the  use  and  risk  of 
their  horses,  and  twenty-five  cents,  in  lieu  of  forage,  for 
the  period  between  the  8d  and  2l8t  of  June,  and  made 
similar  allowances  for  every  twenty  miles  fix)m  New  Or- 
leans to  their  homes  in  Missouri.  Were  these  allowances 
proper  ? 

Their  validity  has  been  denied  for  two  reasons :  first, 
becanse,  it  is  said,  the  Government  had  no  longer  the  u6e 
of  the  horses  after  the  soldiers  were  dismounted  at  Rey- 
nosa,  and  they  were  entirely  at  the  risk  of  the  United 
States ;  and,  secondly,  that  the  soldiers,  having  been  sepa- 
rated from  their  horses  previously  to  their  discharge,  were 
not  entitled  to  be  paid  as  mounted  men. 

These  reasons  for  disallowing  the  payments  are  not 
satisfactory.  The  Government  had  the  use  of  Oldham^s 
horse  from  the  8d  of  June  until  the  date  of  his  discharge. 
"Use,"  in  the  acts  rtlating  to  this  subject,  does  not  mean 
the  active  employment  of  the  animal  in  a  military  expe- 
dition. In  ordinary  civil  contracts  between  individuals,  a 
person  contracting  for  the  hire  of  a  horse  would  be  held  to 
have  had  the  use  of  it  if  he  had  the  possession  and  the 
power  to  use  it    It  is  not  material,  so  fer  as  the  hirer's 
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right  to  compensation  is  concerned,  whether  the  horse  is 
Iriven,  tied  to  the  rack,  or  put  out  to  pasture.  In  either 
case  he  is  entitled  to  be  paid.  In  some  instances,  horses 
belonging  to  volunteers  are  kept  in  the  stables  at  military 
stations,  and  are  not  actively  employed  in  the  service;  but 
it  cannot  be  maiDtained  that  the  Gk>vemment  is  not  re- 
sponsible for  tiieir  use.  So  when  horses  are  turned  out  to 
graze  on  the  prairies,  the  use  is  incident  to  the  control  over 
them  which  is  exercised  by  the  commanding  officer. 

I^or  can  it  'be  said  that,  tiie  horses  having  been  sent  home 
in  the  manner  above  stated,  they  were  entirely  at  the  risk 
of  the  Government.  The  act  of  January  18, 1887,  provided 
for  many  cases  of  the  loss  or  death  of  horses  separated 
from  their  owners,  but  not  for  all  possible  contingencies. 

The  allowances  made  for  every  twenty  miles  by  the 
most  direct  route  from  New  Orleans  to  the  place  of  resi- 
dence of  the  soldiers  were  proper.  These  payments  are,  it 
is  true,  intended  to  meet  a  particular  purpose;  but  the 
fact  of  payment  creates  no  obligation  to  apply  the  money 
to  that  purpose*  An  infantry  soldier  residing  at  Boston 
and  discharged  at  New  Orleans  may  receive  his  daily 
iillowance  for  every  twenty  miles  between  the  two  cities, 
\^ithout  incurring  any  obligation  to  go  to  Boston.  A  con- 
struction which  would  compel  him  to  do  this  would  also 
require  him  to  travel  the  entire  distance  at  the  rate  of 
twenty  miles  per  day. 

With  mounted  soldiers  the  case  is  similar.  They  receive 
at  the  time  of  their  discharge  a  payment,  in  lieu  of  forage, 
for  every  twenty  miles  of  the  distance  to  their  respective 
homes.  But  this  does  not  create  an  obligation  on  their 
part  to  elect  whether  they  will  take  their  horses  home  or 
refund  the  money.  The  soldier  majb  sell  his  horse  the  day 
after  he  is  paid,  without  thereby  incurring  any  liability  to 
return  to  the  Government  the  sum  allowed  as  commutation 
for  forage  on  the  journey  home.  The  allowance  is  made 
the  same,  whether  the  horse  is  taken  home  at  great  or 
email  expense,  or  whether  he  is  taken  home  at  alL 
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Beside,  the  acts  of  iho  OovearDmeat,  or  of  the  offieevs 
whom  it  places  in  commandy  caimoi  ehange  the  rights  ef 
the  soldier  under  his  contraot  of  service;  and  the  fact  that 
the  horses  we&re  sent  home  under  authority  of  the  general 
commanding  would  not  deprive  the  owner  of  his  dsikh  to 
the  usual  commutation  on  his  disdhaigiL 

Oldham  was  entitled  to  be  paid  as  a  mounted  volunteer 
on  the  21st  of  June,  1847«  The  word  ^^  mounted  "  indicates 
the  character  of  the  corps  or  service  generally.  It  does 
not  necessarily  imply  that  the  soldier  is  either  on  his  horse 
or  tpiih  his  horse.  The  animal  ;nay  be  turned  out  for  a 
month  to  graze,  and  still  the  owner  is,  in  the  common  and 
teohnieal  understaivding  of  the  term,  a  '^  mounted  "  soldier. 
Blacksmiths  are  enUsted  as  «  mounted  artifioers;^  but  they 
are  not  deprived  of  their  pay  on  the  ground  that  it  is  im- 
possible to  practice  their  trade  in  the  saddle.  The  Act  of 
May  18, 1840,  section  9,  provides,  that  "if  any  mounted 
volunteer  *  *  ♦  shall  not  keep  himself  provided  with 
a  serviceable  horse,  the  said  volunteer  shall  serve  on  foot.^' 
This  language  dearly  shows  that  the  word  "mounted** 
designates  the  class  of  service,  and  does  not  indicate  actual 
exercise  on  horseback. 

The  third  question  submitted  does  not  arise  eitlier  in  the 
case  of  Oldham  or  in  that  of  Bunbury;  but  I  do  not 
hesitate  to  give  an  opinion  in  the  negativau  It  is  the  duty 
of  the  Gavenunent  to  furnish  siaAeiLent  forage  La  kiad  if 
demanded.  It  is  the  option  of  the  saldiefw^noit  of  liate 
TJnited  States  or  its  officers-^to  determijsie  wheihw  he  will 
take  the  oommatatioB*  If  he  chooasa  to  accept  it,  he  can- 
not recover  eompensatioai  for  th^  horse  whiseh  he  may 
starve  by  his  mistaken  economy. 

The  cases  of  Bunbury  and  Oldham  were  not  of  th]3 
kind.  They  belong  to  tiiiat  claas  where  the  commanding 
officer  orders  tibe  horse  tmrned  out  to  gnuae  in  the  woods^ 
prairies,  or  commons,  because  the  United  States  fidled  to 
supply  sufficient  forage;  and,  where  the  loss  was  in  conse- 
quence of  the  turning  oat,  and  not  of  starvation,  tiie  oom- 
manding  odBktf  k  Ae  judge  o£  the  nfiOBamif  of  umh  a 
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course.    As  against  the  soldier  who  has  suffered  loss,  the 
Goyemment  cannot  say  that  the  officer  was  in  error. 
Very  respectfully,  your  obedient  servant, 

J.  8.  BLACK 
Hon.  John  B.  Flotd, 

Secretary  of  Wot. 


VIBQINIA  MILITAB7  BOUNTY  LANDS. 

1.  A  decision,  regiilarly  made  by  the  governor  and  council  of  Virginia,  on 
a  claim  for  military  bounty  lands  under  her  laws,  is,  in  its  nature,  as 
oondusiye  as  if  the  same  Jurisdiction  had  been  conferred  upon  and  ex- 
ercised by  a  judicial  tribunaL 

%  A  claimant  of  scrip  for  revolutionary  services  in  the  Virginia  line,  under 
the  act  of  August  81, 1862,  must  produce  a  warrant  from  the  "  proper 
authorities''  of  that  State. 

S.  The  provision  in  the  act  of  1862  which  requires  the  Secretary  of  the 
Interior,  in  granting  scrip,  to  be  satisfied  that  each  warrant  was  **  fairly 
and  Justly  issued  according  to  the  laws  of  Virginia,''  simply  requires 
an  examination  as  to  the  fairness  and  Justness  which  gave  character 
to  the  act  of  issuing  the  warrant,  and  does  not  authorize  or  require  the 
Secretary  to  try  over  again  the  questions  of  fact  and  law  settled  by  the 
governor  and  connciL 

A^TORNBT  GbNSRAL'S  OfFIOB, 

May  80, 1858. 

Sir:  In  1784  Virginia  ceded  to  the  United  States  the 
largest  and  most  valuable  body  of  land  that  ever  belonged 
to  Jihe  public  donutin  of  any  State  in  the  world.  But 
previous  to  the  cession  she  had  promised  to  ^ve  certain 
portions  of  it  to  the  officers,  soldiers,  sailors,  and  marines 
who  had  served  during  the  revolutionary  war  in  her  army 
and  navy.  She  did  not  strip  herself  of  the  i>ower  to  fulfil 
this  promise  without  exacting  a  pledge  that  it  should  be 
fully  redeemed  by  the  Government  of  the  Union.  She  was 
generous  to  her  sister  States,  but  she  was  at  the  same  time 
true  to  her  own  defenders. 

The  obligation  of  the  United  States  to  satisfy  the  claims 
of  the  Virginia  officers  and  soldiers  has  never  yet  been 
denied  by  any  department  of  their  Government. 
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Nor  has  it  ever  been  doubted,  as  a  general  principle,  that 
the  claims  ought  to  be  settled  and  adjusted  according  to  the 
laws  of  Virginia,  and  by  such  tribunals  as  she,  in  her  own 
wisdom,  might  see  proper  tp  charge  with  that  duty.  What 
a  soldier  may  be  entitled  to  is  a  question  of  State  law;  and 
it  is  not  consistent  with  the  spirit  or  genius  of  this  Govern- 
ment to  interfere  with  the  administration  of  State  laws,  or 
to  expound  their  meaning.  When  a  question  is  incidentally 
raised  upon  them  before  an  officer,  or  in  the  courts  of  the 
United  States,  the  interpretation  they  have  received  in  the 
State  is  of  binding  obligation. 

At  every  step  which  Virginia  took  in  this  business  she 
asserted,  in  words  or  by  clear  implication,  her  right  to 
decide,  through  her  own  authorities,  upon  the  validity  and 
amount  of  the  claims  made  for  military  bounty  land  under 
her  laws.  She  conferred  the  power  successively  on  her 
register  of  the  land  office,  commissioner  of  war,  governor 
and  council,  without  providing  in  any  case  for  an  appeal. 

You  ask  me  if  these  decisions  are  in  the  nature  of  judicial 
expositions  of  the  law,  and  therefore  binding?  Undoubtedly. 
They  are  in  their  character  so  far  like  a  judicial  sentence 
that  they  are  conclusive  upon  the  parties  and  their  privies* 
When  the  constitution  or  law  of  any  State  authorizes  a 
person  to  decide  a  given  question,  the  judgment  of  such 
person  is  always  conclusive.  It  makes  no  difference 
whether  it  be  a  court,  a  legislative  body,  an  executive 
officer,  or  a  special  tribunal  appointed  for  the  purpose. 
The  authority  to  hear,  examine,  and  decide  without  ap- 
peal, carries  with  it  the  power  to  determine  it  forever;  to 
make  an  end  of  all  controversy  about  it,  and  to  close  it 
against  all  fiiture  inquiry  upon  either  the  facts  or  the  law. 
When,  therefore,  the  State  of  Virginia  authorized  the 
governor  and  council  to  settle  these  claims,  a  decision 
regularly  made  by  those  officers  was  as  conclusive  as  if  the 
same  jurisdiction  had  been  given  to  and  exercised  by  the 
supreme  court. 

But  while  these  decisions  are  in  their  own  nature  con- 
clusive, and  by  the  laws  of  Virginia  must  be  so  regarded,  I 
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ftm  not  ready  to  aseert  that  Congress  cannot  require  you 
to  disregard  them.  It  might  be  an  offence  against  the 
principles  of  public  morality,  an  act  of  perfidy,  and  a 
grievous  wrong  upon  the  State,  to  command  that  all  the 
cases  should  be  overhauled  in  your  department;  but  you 
would  still  be  bound  to  obey.  When  Congress  was  giving 
you  power  to  exchange  scrip  for  warrants,  it  had  a  consti^ 
tutional  right  to  couple  the  authority  with  what  conditions 
it  pleased;  and  if  a  harsh  and  un&tir  condition  was  imposed, 
the  law  is  not  void  for  that  reason.  The  doctrine  of  estoppel 
has  no  application  whatever  to  legislative  acts.  The  laws 
passed  by  Congress  are  therefore  to  be  the  lamp  for  your 
feet  and  the  guide  to  your  path. 

There  is  no  act  of  Congress  which  impugns  the  right  of 
Virginia  to  expound  her  own  laws  on  the  subject  of  bounty 
lands,  or  which  makes  any  federal  officer  a  judge  of  the 
&/ct8  on  which  a  soldier's  claim  to  such  lands  may  be 
based,  unless  the  act  of  31st  August^  1852,  be  an  excep* 
tton.  (10  Btat  at  Large,  143.)  Let  us  see  whether  it  is 
or  not 

That  act  provided  that  outstanding  bounty  land  warrants 
of  this  kind,  which  had  been  issued  previously  to  the  4th 
of  March,  1852,  by  il^  prtyper  authorities  of  Virgirm^  might 
be  surrendered  to  the  Secretary  of  the  Interior,  and  scrip 
given  in  place  of  them.  Thus  far  there  is  no  denial  of  the 
State  jurisdiction.  On  the  contrary,  the  action  of  the  State 
authorities  is  made  the  basis  of  your  whole  conduct.  Under 
this  provision,  if  any  man  should  come  to  your  department 
demanding  scrip  for  revolutionary  services  in  the  Virginia 
line,  witiiiout  a  warrant  from  the  "proper  authorities'*  of 
that  State,  you  would  tell  him  that  he  had  no  shadow  of 
right.  The  want  of  an  adjudication  in  his  favor  at  home 
would  be  so  fetal  that  no  proof,  however  overwhelming,  of 
his  right  on  original  grounds  would  supply  the  defect  It 
is  clear,  therefore,  that  a  decision  by  the  Vir^nia  authorities 
is  final  and  conclusive  against  the  claimant 

But  it  is  contended  in  some  quarters  that  a  decision  in 
favor  of  the  clamant  is  no  protection  of  his  right;  that  it 
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adds  no  strengtii  to  his  claim,  and  that  you  are  bound  to 
look  upon  it  as  a  mere  nullity.  If  this  be  true,  you  must 
re-examine  every  case,  Mid  if  there  should  be  any  defect  in 
the  proo^  or  if  you  differ  from  the  State  authorities  about 
their  law,  you  must  be  governed  by  your  own  opinion, 
withoat  any  respaet  whatever  for  theirs*  A  claimant  who 
^bioka  he  has  proved  his  right,  and  got  a  judgment  upon 
it  from  a  tribunal  of  competent  jurisdiction,  must  now  be 
taught  to  understand  that  the  whole  proceeding  was  mere 
vanity  and  vexation  of  spirit,  which  might  have  barred  him 
Ibrever,  but  could  not  help  him  forward  one  step.  Ther 
acyudication  in  hki  £GkVor  may  have  been  forty  years  old;  it 
may  have  been  founded  on  documentary  evidence  now 
lost;  ooioral  evidence  never  recorded;  or,  perchance,  on* 
the  personal  knowledge  of  the  governor  or  council.  It  is 
iapoBsible  for  you  to  rejudge  these  eases  now,  with  the 
digfatest  hope  of  doing  justice,  since  you  cannot  read  the 
ashea  of  burnt  papers,  nor  call  dead  witnesses  from  their 
graves  to  testify.  History  has  given  us  no  more  than  an 
estliaie  of  the  great  public  events  which  occurred  in  the 
war  of  the  devolution,  and  even  that  outline  is  dimly  traced. 
But  who  shall  now,  after  three  generations  have  lived  and 
died^  be  able  to  tell  you  minute  circumstances  in  the  life 
of  an  obscure  man,  holding  a  subaltern  office  or  serving  in 
the  ranks?  A  law  which  refuses  to  pay  a  public  debt 
already  established  by  competent  authority,  unless  it  is- 
fiiily  proved  again  by  such  evidence  as  the  creditor  may 
be  able  to  fish  up  from  the  oblivion  of  eighty  years,  is  the 
saniie  thing,  to  all  practical  intents  and  purposes,  as  a  re- 
pudiation of  that  debt  But  if  Congress  haA  done  this 
thing,  it  is  not  your  fault  nor  mine. 

Those  who  maintain  tiiis  to  be  the  true  construction  of 
the  act  of  18&2,  derive  their  notion  fi^m  that  provis- 
ion which  requires  you  to  be  satisfied  that  each  warrant 
was  ^^fiedrly  and  justiy  issued  according  to  the  laws  of 
Virginia.''  But  I  think  it  is  a  manifest  and  most  palpable 
ecrror. 
.  Yonr  examination  ia  confined  to  tiie  fiumees  uid  justness^ 
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which  gave  character  to  the  act  of  issaing  the  warrant.  The 
law  does  not  direct  you  to  investigate  anything  else ;  and 
it  gives  you  the  laws  of  Virginia  as  the  standard  by  which 
you  are  to  measure  its  fairness  and  justness.  What,  then, 
is  an  issuing  fairly  and  justly,  according  to  those  laws? 
Fairly  means  honesUy  in  this  connection,  if  it  means  any- 
thing at  all.  A  warrant  fraudulenUy  issued  is  not  fairly 
issued.  For  instance,  if  the  register  should  issue  one  for  a 
claim  which  had  been  rejected  by  the  governor  and  council, 
you  would  regard  it  as  void,  because  not  fairly  issued  ac- 
cording to  the  laws  of  Virginia.  Philologists  differ  about 
the  origin  otjust;  but  the  question  is  not  important  whether 
it  comes  from  jus  a  law,. or  jvJbere  to  command,  since  all 
agree  that,  in  its  primary  and  proper  signification,  Ju^tfj^ 
means  reffularb/,  ddy^  in  the  way  prescribed  by  law.  If  you 
find  one  of  these  warrants  to  have  been  honestly  and  regu- 
larly issued,  it  was  fairly  and  justly  issued :  for  the  two 
phrases  are  synonymous.  I  know  not  how  it  came  to  pass 
that  your  duty  to  satisfy  yourself  of  the  legal  regularity 
and  honesty  with  which  a  warrant  was  issued  included  the 
power  to  try  over  again  the  questions  of  fact  and  law  which 
were  settled  by  the  governor  and  council  It  would  be 
difficult  to  believe  that  Congress  meant  anything  so  incon- 
sistent with  the  national  honor,  even  if  they  had  said  it;  but 
here  the  contrary  is  expressed,  in  words  of  which  the  sense 
can  hardly  be  mistaken. 

It  is  true  that  you  are  authorized  to  revise  the  proofe  and 
take  additional  testimony.  But  to  what  end  and  for  what 
purpose  ?  Kot  that  you  may  pick  flaws  or  find  defects  in 
the  opinions  given  by  the  governor  and  council,  but  solely 
to  convince  yourself  that  there  was  no  dishonesty,  no  irreg- 
ularity, and  no  violation  of  law  in  the  issuing  of  the  war- 
rant. The  authority  to  take  testimony  for  a  particular 
purpose,  clearly  defined,  certainly  does  not  require  you  to 
perform  a  totally  different  function,  already  performed  by 
others  in  the  regular  discharge  of  their  legal  duty.  A 
sheriff  is  bound  to  see  that  an  execution  is  regularly  issued 
in  due  form  and  by  the  proper  officer;  but  it  does  not 
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foUow  that  he  I1IIIJ7  tharefore  review  the  proceedings  of  the 
court  and  set  aside  the  jadgment 

Fairly,  justly »  according  to  the  laws  of  Yirginia:  these 
words,  taken  separately  or  altogether,  amount  to  no  move 
than  what  might  hay e  heen  said  in  a  single  word---r(j]fi4(ar^ 
or  kjfoUjf.  The  only  difficulty  arises  out  of  that  overflowii^ 
redundancy  of  ezpreasion  for  which  the  framers  of  statutes 
have  such  afondness  that  they  often  ohscure  their  meaning 
by  it 

Believing,  as  I  dO|  that  you  cannot  go  behind  the  adjju- 
dications  of  the  governor  and  council,  and  taking  it  for 
granted  that  such  will  be  your  own  view,  I  need  not  answer 
your  other  questiona.  But  I  nuQr  as  well  say,  in  closing, 
that  if  it  were  my  duty  to  ^ve  an  c^nnion  ^i  ^e  rights  of 
the  staff  officers,  it  would  be  in  luU  concurrence  with  the 
esecutive  of  Yirginisk  The  judgments  they  have  obtained 
in  Hieir  favor  were  not  only  pronounced  by  competent 
author!^,  hut  were,  in  themselves^  wtirely  proper  and 

legal 

I  an^  very  respectfully,  youni^  4^» 

J«  fik  BLACK. 
Hon^  Jacob  Thoxtsov^ 

SMretary  qf  the  J&itovr. 


LBTTBB  GABBIBB8. 

A  penon  who  intends  to  make  the  carrying  of  letters  periodically  for  hire 
hiB  regular  bnBinese,  or  part  of  his  bnsinefls,  in  opposition  to  the  pnblio 
carzien,  is  legally  ineapable  of  receiving  aathoril^  to  take  letten  out  of 
the  post  offiee  for  that  pnipoee,  ko«e?er  sooh  authority  ss^j  be  at|W»pt^ 
to  be  oonfened. 

Attokhit  GBinnuoi's  Officv^ 

Jkne  8, 18(8. 

Sib  :  Tour  communication  on  the  sulgect  of  the  letter 

carriers  at  Brooklyn  was  at  first  laid  aside  for  more  press- 

hig  engagements.     But  your  note  of  this  monung  recalls 

my  attention  to  it  as  ft  question  still  pending  befote  your 

DlwartmsBl 
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Letter  Carriers. 

The  business  of  carrying  letters  and  other  mail  matter 
belongs  exclusively  to  the  Government  It  ought  to  be 
and  must  be  so  for  very  obvious  reasons,  which  do  not 
need  to  be  repeated.  In  every  large  town  letter  carriers 
to  and  from  the  offices  are  a  part  of  the  system  as  much 
as  the  transportation  of  the  mails  from  one  office  to  an- 
other. These  carriers  are  appointed  by  the  Postmaster 
General;  they  are  required  to  give  bonds;  they  may  col- 
lect a  certain  fixed  and  uniform  sum  upon  each  letter  and 
pay  it  over  to  the  postmaster;  they  act  under  the  super- 
vision of  the  Department;  may  be  removed  if  they  prove 
unfaithful,  and  are  subject  to  special  penalties  for  a  viola- 
tion of  duty.  To  all  intents  and  purposes  they  are  public 
officers.  But  it  seems  that  a  portion  of  the  citizens  of 
Brooklyn,  unwilling  to  be  served  by  the  legal  carrier,  and 
desirous  to  appoint  one  of  their  own  choice,  have  asso- 
ciated themselves  together  and  g^ven  a  standing  order  to 
the  postmaster  that  he  shall,  deliver  all  their  letters  and 
papers  to  a  person  by  them  designated,  that  person  being 
one  who  was  heretofore  a  legal  carrier,  but  discharged 
from  the  service.  The  postmaster  refuses  to  deliver  mail 
matter  agreeably  to  the  order,  and  the  question  I  am  to 
advise  you  upon  is  whether  you  are  bound  to  acquiesce  in 
the  arrangement  of  these  gentlemen  to  substitute  their 
own  agent  for  yours. 

It  seems  to  me  a  palpable  effi^rt  to  evade  the  law  and 
pervert  it  from  the  purpose  it  was  made  for.  A  letter 
carrier  is  appointed  for  the  benefit  of  the  whole  district 
he  serves,  to  the  end  that  all  who  live  there  may  be  served 
alike,  with  the  same  regularity,  and  at  the  same  cost — ^the 
distant  as  well  as  the  near,  and  those  who  receive  one 
letter  a  week  as  well  as  those  who  get  a  large  number 
every  day.  If  a  part  of  the  people  can  have  a  carrier  of 
thfeir  own,  they  can  break  down  the  system  and  deprive 
others  of  its  benefits.  You  are  not  authorized  to  pay  the 
carriers  in  any  city  more  than  the  aggregate  sum  which 
they  collect  for  their  services.  If  private  competition  be 
tolerated,  the  income  may  be  so  reduced  that  you  must 
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discontinne  it  altogether.  In  that  e^ent  every  man  in  the 
city  muBt  go  or  send  to  the  office,  whether  he  will  or  not, 
for  his  own  letters,  or  else  sabmit  to  be  fleeced  and  neg* 
lected  at  the  pleasure  of  unregulated  and  irresponsible 
carriers.  Those  citizens  who  make  the  demand  in  ques- 
tion should  remember  that  they  are  not  required  to  pay 
two  cents  on  a  letter  and  haJf  a  cent  on  a  newspaper 
merely  for  the  delivery  6{  their  own  letters  and  papers, 
but  for  the  further  purpose  of  accommodating  their 
neighbors  also.  It  is  a  light  tax  laid  upon  them  to  raise 
revenue  for  a  beneficent  public  purpose.  They  ought  to 
pay  it  cheerfully,  and  leave  its  management  where  the  law 
puts  it,  in  the  hands  of  the  proper  pdblic  authorities. 

But  they  insist  that  no  citizen  is  bound  by  the  law  to 
receive  his  letters  from  the  public  carrier.  .  It  is  true  that 
any  man  may  direct  the  postmaster  to  retain  his  mail 
matter,  and  he  may  call  for  it  himself  or  have  it  brought 
away  by  one  whom  he  authorizes  to  get  it  This  provi- 
sion fits  the  case  of  a  person  who,  in  good  &ith,  fix)m 
motives  of  economy,  convenience,  or  interest,  prefers  that 
his  letters  should  be  delivered  at  the  office  to  himself,  his 
family,  clerk,  servant,  or  friend.  But  that  does  not  prove 
that  a  large  number  may  unite  themselves  to  take  away 
the  regular  business  of  carrying  letters,  in  whole  or  in 
part,  from  the  Oovernment  Any  man  who  has  occasion 
to  do  so  may  send  a  letter  on  a  mail  route  by  his  own 
especial  messenger.  But  it  does  not  follow  that  the  mer- 
chants of  Kew  York  and  Philadelphia  may  therefore 
establish  a  daily  mail  on  private  account  between  those 
cities.  Two'  persons  may  lawfully  agree  that  one  shall 
leave  a  letter  for  the  other  at  a  private  house,  but  this  is 
not  done  on  any  principle  which  would  justify  five  hun- 
dred or  a  thousand  men  in  appointing  a  separate  post- 
master for  themselves  in  opposition  to  the  legal  officer. 

This  statute,  like  others,  must  be  construed  according 
to  its  spirit,  and  in  such  a  mannej  as  to  carry  out  its  main 
design.  Every  true  rule  of  intefpretation  forbids  you  to 
reason  from  particular  and  exceptional  provisions,  so  as  to 
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defeat  ita  general  uiteirt.  The  great  o\%ect  of  the  law 
eetablishipg  a  eyrtem  of  public  letter  oarriera,  waa  to  pre- 
vent the  eztoriona  and  inconvemenee  whieh  attended  the 
delivery  pf  letters  by  persona  who  were  not  resppnsible  to 
your  Department  It  would  be  tnfiing  wil2i  the  aet  of 
Congress  to  let  the  same  mischief  be  renewed  on  any  pre- 
text whatsoever. 

My  opinion,  in  short,  is  that  any  attempt  to  hanre  letters 
carried  to  or  from  the  post  office  by  a  private  carrier,  in  a 
town  where  a  public  carrier  has  been  appointed  by  you,  is 
altogether  unlawful;  and  no  devioe  can  be  invented 
which  will  be  plausible  enough  to  excuse  it  ▲  person 
who  intends  to  make  the  carrying  of  letters  his  regular 
.  business,  or  part  of  his  business,  and  to  do  it  periodically 
for  hire,  in  opposition  to  the  public  carrier,  is  legally  in- 
capable of  receiving  authority  to  take  letters  out  of  the 
post  office  &>r  that  purpose,  no  matter  what  credentials  he 
may  have ;  whether  it  be  a  joint  order  from  all  of  his  em- 
ployers, or  a  s^arate  order  from  each  one;  a  permanent 
standing  order,  or  an  order  renewed  eveiy  day, 
I  am,  very  respectfully,  youra,  &c, 

J.  &  BLACK 
Hon«  A.  Y.  Browk, 

Postmoiter  ChneraL 


ASSISTANT  DISTBIGT  ATTOBNEYS. 

1.  Tlie  Secretsty  of  the  Treamr^  has  no  snihority  to  appoint  an  assistant 
district  attorney  at  a  fixed  salary  payable  ont  of  the  Judiciary  find. 

S.  The  heads  of  the  sereral  departments  may  retain  an  assistant  for  a  distri^ 
attorney  to  aid  in  the  defense  of  soitB  against  Federal  officers. 

S.  Snoh  counsel  should  act  under  the  direction  of  the  district  attorney,  and 
his  mazimun  compensation  should  be  fixed  when  he  is  employed. 

Attorkbt  Gbnsbal's  Ofviob, 

June  5, 1858. 
.  Sib  :  In  reply  to  your  letter  of  this  date  touching  the 
application  made  to  you  by  the  district  eMoruey  of  southern 
New  York,  I  have  to  say  that  there  is  nothing  in  my  letter 
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of  ihe  iMi  nllimo  to  the  Secretary  of  the  Treasury  whidi 
would  justify  you  in  permitting  him  to  appoint  an  aae&staot, 
at  a  fixed  salary,  payable  out  of  the  judicial  ftmd*or  any 
other  fund  in  the  Treasury. 

In  suits  against  public  ofiicers  Ibr  acto  adopted  by  the 
Government,  the  head  of  the  proper  department  may 
employ  either  the  district  attorney  or  other  counsel.  I£ 
the  office  of  the  district  attorney  is  already  overburdened 
with  business,  he  cannot  do  this  additional  work  himself, 
and  somebody  else  must  The  other  counsel  employed 
ought  to  be,  not  independent,  but  assistant  counsel,  so  tiiat 
all  the  legal  business  of  the  United  States  at  the  same 
point  may  be  under  the  control  of  one  responsible  agent 
It  is  better  to  employ  one  assistant  than  many,  because  in 
that  way  the  work  can  be  done  cheaper  and  may  be  done 
more  promptly.  It  is  advisable,  also,  that  liie  maximum 
of  the  assistant  counsel's  compensation  should  be  agreed  on 
beforehand  for  obvious  reasons  of  economy.  It  will  be 
convenient,  too>  to  address  all  instructions  to  the  district 
attorney.  In  the  accounts  of  the  district  attorney  he  may, 
if  it  be  thought  proper  by  liie  accounting  officers,  be 
charged  with  the  sums  agreed  on  as  the  compensation  of 
himself  and  the  assistant  bolli,  and  credited  with  the  maxi- 
mum of  the  assistant  as  weH  as  his  own,  or  the  account  of 
the  assistant  may  be  separately  stated.  This,  or  something 
like  it,  is  the  arrangement  which  I  suggested  might  be  made 
by  the  Secretary  of  the  Interior.  By  way  of  expressing  it 
more  accurately  I  herewitii  send  you  the  form  of  a  letter 
such  as  I  would  write  to  the  person  who  may  be  selected 
as  assistant  counsel  at  any  point  where  assistauoe  of  this 
permanent  and  regular  kind  may  be  needed. 

All  that  I  have  here  said  must  be  understood  as  a  mere 
suggestion*  You  are  not  bound  by  law  to  ad<^  it  I  ought 
to  say,  besides,  that  in  making  it  I  have  had  in  my  mind 
the  peculiar  condition  of  things  now  existing  in  the 
southern  district  of  New  York.  I  think  the  same  measure 
would  apply  to  other  districts  where  the  business  is  very 
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heavy,  bat  it  should  not  gaide  yon  in  those  where  the 
necessity  for  assistant  counsel  arises  only  in  special  cases. 
I  am,  very  truly,  yours,  &c., 

J.  S.  BLACK. 
Hon.  Jacob  Thompson, 

Secretary  of  the  Interior. 


FORM  OF  LETTER. 

Department  of  the  Interior, 

JwfUj  1858. 

Sir:  It  has  been  agreed  by  the  heads  of  the  several 
departments  to  retain  you  as  counsel  of  the  United  States 

to  aid  the  district  attorney  at in  the  defense  of 

such  suits  against  Federal  officers  as  the  Government  may 
think  proper  to  defend. 

You  will  perform  this  duly  under  the  direction  of  the 
district  attorney,  and  all  instructions  will  be  addressed  to 
him.  In  each  case  you  will  be  allowed  such  compensation 
for  your  services  as  may  be  agreed  upon  between  you  and 
the  head  of  the  proper  -department,  either  before  the 
services  are  rendered  or  afterwards.  But  it  must  be 
understood  that  the  aggregate  amount  of  your  compensa- 
tion shall  not  exceed  the  sum  of dollars  for  all  services 

rendered  by  you  in  one  year,  and  at  that  rate  for  eveiy 
fraction  of  a  year.  If  these  terms  meet  your  approbation, 
please  to  communicate  your  assent  to  this  Department  as 
soon  as  convenient,  and  you  may  hereafter  consider  your- 
self employed  by  the  Government  in  all  cases  of  the  class 
mentioned  which  the  district  attorney  shall  be  requested 
to  defend. 

Yexy  respectfully,  yours,  &c., 


Secretary  of  the  Jhterior. 
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Contingent  Fund  of  the  Honae  of  BeproBentativet. 


OONTINGEITP  FUND  OF  THE  HOUSE  OF  REPRESENTATIVEa 

1.  The  Committee  on  Aoconnts  of  the  Honae  of  BepreeentatiyeB  has  ezdn- 

nve  and  final  jnriediction  to  andit  and  aetde  aoconnts  chargeable  npon 
the  contingent  fnnd  of  the  Honee. 

2.  Snch  aoconnts  are  not  open  to  inqniry  before  the  Anditor  and  Comptroller 

of  the  Treasury. 

3.  The  Sergeant-at-Arms  of  the  Honse  of  Bepresentatiyes  is  entitled  to  com- 

pensation for  trouble  and  expense  in  summoning  witnesses  before  com- 
mittees of  the  House. 

Attornby  Genebal'8  Ofpicb, 

Ju7ie  7, 1868. 

Sib  :  The  Clerk  of  the  House  of  Representatiyes,  who 
is  the  disbarsing  officer  of  that  body,  paid  the  Sergeant- 
at-Arms  certain  sums  for  his  trouble  and  expense  in  sum* 
moning  witnesses  before  several  committees.  It  seems  to 
be  doubted  by  some  of  your  accounting  officers  whether 
the  Sergeant-at-Arms  was  entitled  to  what  he  received  for 
these  services.  But  is  that  a  question  open  to  inquiry  be- 
fore the  Auditor  and  Comptroller  ?  Or  is  it  conclusively 
settled  by  the  Committee  of  Accounts,  who  passed  upon  it 
before  it  was  paid  ? 

It  is  not  doubted  by  any  one  that  the  House  of  Repre- 
sentatives has  all  the  privileges  and  powers  with  reference 
to  its  own  business,  which  usually  belong,  and  ought  to 
belong,  to  a  legislative  body  in  a  free  State.  Among 
these  is  the  right  to  have  its  contingent  expenses  paid  out 
of  a  fund  placed  under  its  own  control.  It  may  delegate 
that  control  to  one  of  its  committees.  This  is  sanctioned 
not  only  by  a  general  principle  of  parliamentary  law, 
but  by  that  provision  of  the  Constitution  which  says  that 
each  House  may  determine  the  rules  of  its  proceedings. 
Besides,  every  appropriation  bill  for  a  contingent  fund  is 
a  law  to  place  the  amount  appropriated  at  the  disposal  of 
the  House.  The  House  of  Kepresentatives,  as  well  as  the 
Senate,  has  a  committee  of  accounts,  whose  duty  it  is, 
amcmg  other  things,  *^  to  siqperintend  and  control  the  expen* 
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diture  of  the  contingent  fttnd,**  and  "to  aiuUtand  setHe 
all  accounts  which  may  be  charged  thereon."  That  the 
Committee  of  Accounts  is  constitntionally  and  legally 
vested  with  this  power  has  n«ver  been  denied^that  I  know 
of,  since  the  foundation  of  the  Government. 

Now,  there  is  no  principle  of  jurisprudence  better  estab- 
lished or  more  universally  acknowledged  than  this;  that 
when  a  matter  is  once  decided  by  a  tribunal  having  com-, 
petent  jurisdiction,  th«  same  matter  »  not  afterwards  open 
to  dispute  between  the  same  parties  before  another  tribu- 
nal, either  collaterally  or  directly,  on  the  facts  or  the  law. 
Any  person  or  persons,  whether  comprising  a  court,  legis- 
lative committee,  or  executive  department',  upon  whom 
tine  power  is  conferred  by  laW  to  decide  the  right  of  a 
parly,  is  a  tribunal  of  competent  jurisdiction  for  that  pur- 
pose, and  the  decision  is  conclusive  and  binding  upon  all 
other  tribunals^  except  those  to  whom  the  law  has  given 
appellate  jurisdiction;  and  it  is  binding  even  onthem^ 
when  it  comes  before  them  incidentally  or  in  any  shape 
other  than  that  of  a  regular  appeal  taken  by  one  party  or 
the  other.  When  a  claim  against  the  public  has  been 
finally  refused  or  allowed  by  the  officer  properly  authori- 
zed to  pass  upon  it,  there  can  be  no  further  inquiry  into 
its  merits. 

In  setting  this  principle  forth,  I  must  be  understood  as 
confining  it  strictly  to  cases  in  which  the  tribunal  deciding 
upon  the  claim  has  legal  jiu'isdiction.  The  Committee  of 
Accounts  has  no  jurisdiction  of  any  Itocount  not  charged 
by  law  upon  the  contingent  fond.  Theix  allowance  of  any 
other  account  would  be  a  mere  nullity.  If,  for  instance^ 
they  should  pass  a  claim  for  stationery  furnished  to  the 
Interior  Department,  their  action  would  not  entitle  the 
claimaat  to  be  satisfied  out  of  the  contingent  fund,  or  out 
ef  any  other  fund)  more  than  if  the  same  opinicm  upon  the 
subject  had  been  expressed  by  so  many  private  citizens. 
So  if  the  law  expressly  declares  that  certain  services  to  the 
House  shall  not  be  paid  for  out  of  the  contingent  fund» 
this  takes  away  from  the  Committee  thejurisdiction  whj^ 


TO  TUB  raORSTAKT  OV  TffB  TttftASURT.      109 

Contingent  Ftnd  of  tli«  House  t>f -  Bl^ptesentatives. 

■JNb^m^i      III     ■■  I  ■  Z^^  " 

otherwise  it  might  have  had  over  a  claim  for  such  services. 
Bat  when  an  account  is  presented  for  services  rendered  or 
articles  famished  to  iStt6  Boase,  at  die  request  of  the  House 
or  its  authorised  officer,  for  its  own  proper  use,  such 
amount  is  payable  out  of  the  contingent  fund,  unless  therd 
be  some  other  provision  for  its  payment,  or  unless  its  psjr 
ment  out  of  the  contingent  fund  be  prohibited  by  law. 

It  is  tbs  CSerk'a  doty  to  apply  tixese  rules  to  eveiy  case. 
He  ttuBrt,  therefore,  inquire  first,  whether  an  account  pre- 
sMted  to  him  is  diaif^ed  on  ihe  qpntangeiit  ftmd,  aiid 
secondly,  wheiher  it  has  been  legukrly  presented  to  a&d 
allowed  by  the  proper  committee;  If  both  questions  re^ 
ceive  an  affirmative  b&sww  he  may  safely  pay  it 

In  iiie  present  ^ase  the  Sergeent^kt-Arms  had  a  clahn 
for  incidental  services,  which  it  is  not  denied  is  chargeable 
OB  tke  contingent  ftmxL  The  Committee,  therefore,  bad 
eodtnive  and  final  jurisdiction  to  aadit  and  settle  it  It 
was  in  due  form  presented  to  the  Committee  and  by  them 
regularly  ^lnwed.  The  Cleric  was  compelled  to  pay  it, 
and  if  you  reftise  him  credit  in  his  account,  you  punish 
him  for  performing  a  duty  which  he  could  not  avoid. 

The  daim  does  not  come  within  the  laws  forbidding 
extra  compensation  to  officers;  at  least  not  in  any  such 
nuomer  ae  to  take  away  the  jurisdiction  of  the  Committee. 
The  Bergeantat-Arms  was  entitled  to  fees  in  serving  the 
prooess  of  the  House;  this  was  part  of  his  legal  compensa- 
tion St  the  time  the  laws  forbidding  extra  pay  were 
passed.  Those  were  intended,  not  to  cut  down  salaries  or 
smohonents  allowed  by  law,  but  to  prevent  payment  of 
double  salaries  or  salaries  not  giren.  How  much  the 
8ergeant^at>Arms  shouM  have  for  these  services  was  a 
question  for  iSke  Committee  to  settle;  and  if  they  gare 
him  too  much  or  too  littie,  ycm  cannot  ehange  it  any 
moifld  than  you  can  ooireet  their  mistakes  about  the  mile- 
age 0f  a  momher. 

I  am,  veiry  re^otft^j^  youn,  fta, 

J.  S.  BLACK 

Hon.  HowBLL  CodQ^ 

Secretary  of  TVetuuiy. 
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FEES  OF  DISTBIOT  ATTOBNEYa 

A  district  attorney  is  entitled  to  his  fee  of  five  dollazs  per  day  for  the  time 
necessarily  employed  in  the  preliminary  proceedings  of  a  criminal  prose* 
cation,  hoth  before  and  after  the  arrest. 

AnoBNBT  Gbnbral's  Offiob, 

June  7y  1858. 

Sir  :  The  fee  bill  of  1868  allows  a  district  attorney  five 
dollars  per  day  for  the  time  necessarily  employed  by  him 
in  the  examination,  before  a  judge  or  commissioner,  of  a 
person  charged  with  crime.  (10  Stat  at  Large,  162.) 
May  he  receive  this  per  diem  compensation  for  necessary 
services  previous  to  the  arrest  of  the  accused  party  ?  or  is 
he  confined  in  his  allowance  to  such  days  as  he  may  have 
to  spend  in  the'busifiess  after  the  offender  is  brought  b^ 
fore  the  magistrate  ? 

The  answer  to  these  questions  depends  upon  another : 
what  is  the  meaning  of  the  phrase  ^^  examination  of  a  person 
charged  unih  crime  f"  We  can  find  that  out  by  looking  at 
the  course  of  proceeding  which  the  law  requires  in  the 
early  stages  of  a  criminal  prosecution. 

When  the  pr98ecution  is  commenced  by  a  public  officer, 
he  does  not  himself  swear  to  the  facts  on  which  it  is  based, 
for  he  dpes  not  know  them.  He  goes  before  the  proper 
judicial  magistrate,  makes  the  accusation,  and  produces  his 
witnesses,  or  a  sufficient  number  of  them,  to  make  out  a 
reasonable  prima  facie  case.  Then  the  warrant  of  arrest  is 
issued,  and  the  party  brought  up.  If  he  can  explain  away 
what  has  already  been  sworn  to,  in  a  manner  which  satis- 
fies the  magistrate  of  his  innocence,  he  may  do  so;  and  the 
prosecutor  is  also  heard  on  the  part  of  the  Government 
to  strengthen  his  demand  for  a  committal.  In  all  thia 
there  is,  strictly  speaking,  no  examination  of  the  person 
charged.  It  is  merely  an  inquiry  into  the  question  of  his 
probable  guilt ;  an  investigation  of  the  proofs,  first,  to  see 
if  he  should  be  arrested,  and  afterwards  to  decide  whether 


TO  THB  8E0BETABT  OF  THE  INTEBIOR.        171 

Inyention  of  »  Slave. 

he  ought  to  be  committed,  bailed,  or  discharged.  The 
accused  may  give  his  own  statement  of  the  facts,  and  make 
that  a  part  of  the  proceedings.  But  in  modern  practice 
this  is  seldom  done,  and  the  Government  never  has  a 
right  to  demand  it  It  is  plain  to  me  that  examiTuition  of 
the  person  charged  means  investigation  of  the  ease.  This  being 
settled,  why  should  we  make  any  distinction  between  the 
investigation  which  takes  place  before  the  warrant  and 
that  which  comes  before  tilie  committal  ?  They  are  both 
equally  investigations  of  the  case,  and  one  is  no  more  an 
examination  of  the  person  than  the  other.  It  follows  that 
the  district  attorney  is  entitled  to  his  fee  of  five  dollars 
per  day  for  the  time  necessarily  employed  in  the  prelim- 
inary proceedings  of  a  criminal  prosecution,  both  before 
and  after  the  arrest. 

Of  course  I  decide  nothing  but  the  simple  question  of 
law  you  submit  for  my  consideration.  I  assume  that  the 
charges  against  the  Government  are  in  good  faith  for  days 
necessarily  employed,  and  that  there  is  no  objection  to  the 
allowance  except  the  naked  fact  that  the  services  were 
rendered  before  the  accused  was  arrested. 
I  am,  very  respectfully,  yours,  Ac, 

J.  a  BLAOK. 

Hon.  Jacob  Thompson, 

Secretary  of  Interior. 


mVESTlOJSl  OF  A  8LAVB. 
A  new  and  nwM  maohine  invented  by  a  aUve  cannot  be  patented. 

ATioaNSY  Gbkibal's  Offiob, 

June  10, 1868. 
Sib  :  I  fully  concur  with  the  Commissioner  of  Patents 
in  the  opinion  he  has  given  on  the  application  .of  Mr. 
0.  T.  E.  Stewart,  of  Mississippi.  For  the  reasons  given 
by  the  Commissioner,  I  think  as  he  does,  that  a  machine 
invented  by  a  slave,  though  it  be  new  and  useftQ,  cannot^ 
\n  the  present  state  of  the  law^  be  patented.    I  may  add 
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that  if  such  a  patent  were  iflBued  to  the  master,  it  would 
Bot  protect  him  in  tine  eonrts  against  persons  who  might 
infringe  it 

Very  respeotfUly,  yonrs,  k^^ 

^.  a.  BLACK 
Hoiu  Jacob  Thompson, 

Seereiary  of  the  Inkrior* 


OULIi^OM'S  AD0OUlSn& 

Unddr  the  act  of  Slay  4,  1857,  for  the  relief  of  the  Clerk  of  the.Hoxue  of 
Bepreeentatiyes,  that  officer  is  entitled  to  credit  only  for  those  extra  allow- 
VDeee  that  were  bodi  anthonwd  bj  the  Houaa  and  approred  by  the  Goia* 
mittee  of  Accounts. 

Attobitbt  Gsnekal^s  Officb, 

June  21, 1868. 

6iE :  The  late  Clerk  of  the  the  House  of  Representatives 
paid  a  certain  portion  of  the  contingent  fund  to  officers 
and  employees  of  the  House,  hy  way  of  extra  allowances, 
in  direct  violation  of  a  law  which  expressly  forbade  such 
payments  to  be  made.  8om:e  of  these  allowances  were 
authorized  by  resolutions  of  the  House,  and  all  of  them 
were  approved  by  the  Committee  of  Accounts.  When 
the  Clerk  came  to  make  his  settlement  at  the  Treasury,  all 
these  extra  payments  were  r^ected;  because  neither  the 
House  nor  the  Committee,  nor  both  of  them  together, 
could  legalize  what  an  act  of  Congress,  passed  by  both 
Houses  and  approved  by  the  President,  had  declared  t»  be 
unlawful  But  on  the  4th  of  May  4ast  Congress,  upon 
your  reeomtnekidafioii,  passed  a  low  for  the  relief  of  the 
Clet%:,  in  these  words : 

^^That  the  accounting  officers  aft  the  Treasury  be  fMifhor- 
iiied  and  directed  to  allow  credit  to  tihe  Clerk  cf  the  House 
Of  Representative  for  such  payments  o«t  of  the  contingent 
land  as  have  been,  or  may  be,  tnade  tmdet  allowancea 
(mthorized  hy  the  House  cf  Bepreseniatwes  during  the  last  Con- 
^vees..  Provided,  that  said  allowanees  shall  have  been 
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M^  approved  ksf  the  QmmiU^  qf  Ammta.''  (11  StoL  at 
Ltfge,  269.) 

The  Cle£k  now  inaigts  upou  a  credit  £3r  oK  the  eortra 
aUowances  which  he  paid  with  the  apixroval  of  the  Com- 
ittittee,  though  he  adxaite  that  a  large  portion  of  them  was 
aever  authorized  b  j  any  resohition  of  order  of  the  House. 
Oa  the  other  hand,  the  Camptroller  is  of  opinion  that 
none  of  the  extra  allowances  are  within  the  act  of  4^ 
Jif  ay,  1857,  except  those  which  weve  both  auth<yized  by 
the  House  and  approved  by  the  Committee. 

The  mere  statement  of  the  poiot  at  issue,  and  a  glance 
at  the  words  of  the  law,  ate  enough  to  demonstrate  that 
the  Comptroller  is  right  There  are  some  things,  even  in 
the  law,  which  are  too  plain  for  illustration,  and  this  is  one 
of  them.  The  statute  declares  that,  notwithstanding  the 
illegality  of  these  extra  allowances,  the  Clerk  shall  have 
credit  for  thoee  which  were  authorized  by  the  House,  pro- 
vided they  were  not  only  authorized  by  the  House,  but 
approved  by  the  Committee  of  Accounts*  There  is  not^ 
syllable  in  it  to  countenance  the  construotion  which  would 
direct  a  credit  for  pajments  approved  by  the  Committee 
alone.  It  will  not  do.  to  say  that  "  authorized  by  the 
House,"  and  "approved  by  the  Committee,"  mean  one  and 
the  same  thing  in  a  statute  like  &is.  They  are  very  dif- 
feient  things,  and  any  member  of  Congress  who  understood 
the  sulijiect-matter  to  which  the  words  applied,  must  have 
meant  to  use  them  in  totally  different  senses.  There  were 
two  classes  of  payments  for  which  the  Clerk  bad  been 
fefused  credit  One  comprised  payments  authorized  by 
the  House  and  approved  by  the  Committee;  another 
lucluded  these  whloh  were  made  upon  the  approval  of  the 
Committee  alone.  The  act  relieves  the  Clerk  so  far  as 
eoaeems  the  fotmer,  tod  as  respects  the  latter  it  makes 
no  provision.  If  the  body  of  the  law  means  the  same 
thing  as  the  proviso,  what  was  the  use  of  putting  in  both? 
The  office  of  a  proviso  is  to  restrict,  modify,  or  enlarge 
,the  enaotntent  which  precedes  it    It  would  be  against  aU 
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roles  of  interpretation  to  constrae  it  away  so  as  to  let  noth- 
ing stand  bnt  the  proviso. 

If  members  of  Congress  who  voted  for  this  act  really 
desired  to  give  the  Clerk  credit  for  all  his  payments;  it  is 
very  nnfortanate  that  they  did  not  say  so  in  the  law.  But 
they  can  speak  to  us  only  through  the  statute  book. 
Speeches  made  and  letters  written  by  members  amount  to 
less  than  nothing. 

I  am,  very  respectfully,  yours,  &c., 

J.  S.  BLACK 
Hon.  HowBLL  Cobb, 

Secretary  of  (he  Treamry. 


PROPOSALS  FOR  CARRYING  THE  MAILS. 

L  The  Post  Office  Department  has  no  power,  without  anihority  of  law,  to 

enforce  a  role,  that  bids  for  carrying  the  mails  should  not  be  withdrawn 

after  a  certain  time,  whether  accepted  or  not. 
2.  A  promiee  not  to  withdraw  a  proposal  before  the  Department  decides 

upon  it  is  not  binding  in  law  on  the  bidder. 
8.  A  bid  may  be  signed  by  the  party  without  writing  bis  name  at  the  foot 

of  the  instrument. 
4.  A  withdrawal  of  a  proposal  must  be  notified. 

Attobnby  Gbkbbal's  Offiob, 

June  21, 1858. 

Sir:  Your  letter  of  the  11th  inst  submits  two  ques- 
tions: 

Ist  Can  a  person  who  files  a  written  proposal  for 
carrying  the  mails  withdraw  it  before  it  is  accepted  by  the 
Department? 

2d.  Is  a  bidder  bound  by  a  proposal  in  his  own  hand- 
writing  without  the  signature  ? 

1st  An  oJEFer  to  make  a  contract  is  not  itself  a  contract 
It  takes  two  to  make  a  bargain.  An  agreement  requires  the 
consent  of  two  minds  to  the  same  thing  at  the  same  time. 
A  proposal  to  do  or  not  to  do  a  particular  thing  is  the  act 
of  one  person.     The  proposer  may  withdraw  it,  and  if, 
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after  the  withdrawal,  the  other  party  signifiee  his  willing- 
nesB  to  accept,  that  is  hut  another  proposal  coming  from 
the  opposite  side. 

A  withdrawal,  however,  must  be  notified.  The  mere 
intention  to  withdraw  is  not  a  withdrawal. 

Here  there  was  a  rule  of  the  Department,  that  bids  pnt 
in  should  not  be  withdrawn  after  a  certain  time,  whether 
accepted  or  not.  It  is  necessary  that  such  a  rule  should 
exist,  and  Congress  ought  to  enact  it  But  you  have  no 
power,  in  the  present  state  of  the  law,  to  enforce  it.  As 
long  as  it  remains  a  mere  regulation  its  utmost  effect  will 
be  given  to  it  by  allowing  it  to  enter  into  and  become 
part  of  the  offer.  The  proposal,  then,  would  be  read  as  if 
the  bidder  had  appended  to  it  a'  promise  not  to  withdraw 
it  before  the  Department  should  decide  upon  it  Such  a 
promise  would  create  a  moral  obligation,  but  all  the  books 
say  that  it  is  nitdum  pactum,  and  not  binding  in  law.  If  I 
offer  to  sell  you  my  property  on  certain  terms  and  give 
you  a  month  to  consider  of  it,  agreeing  to  keep  it  open 
during  that  time,  I  may,  nevertheless,  retract  my  offer 
whenever  I  please  before  you  give  me  notice  of  your  ac- 
ceptance. In  Scotland,  France,  and  Holland,  as  well, 
probably,  as  the  other  European  States  which  have  made 
the  civil  law  the  basis  of  their  codes,  an  offer,  coupled  with 
a  promise  not  to  withdraw  ft  for  a  specified  time,  is  irre* 
vocable  until  the  term  expires.  But  the  common  law  un- 
yieldingly refuses  to  hold  any  man  responsible  for  what  he 
has  promised,  unless  he  has  either  received  a  valuable 
consideration  or  bound  himself  by  a  sealed  instrument 
The  common  law  is  the  standard  by  which  the  rights  of 
the  parties  in  this  case  must  be  tried.  I  am,  therefore, 
of  opinion  that  if  you  would  order  a  suit  to  be  brought 
against  a  bidder  who  refuses  to  carry  the  mails  agreeably 
to  bis  proposals,  he  could  defeat  you  by  showing  that  he 
withdrew  his  bid  before  you  accepted  it 

2d.  No  act  of  Congress  requires  that  a  bid  shall  be 
signed.  Tour  printed  instructions  say  it  ought  to  be.  I 
need  not  discuss  the  question  how  fitr  a  bidder  can  take 
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advantage  of  his  owu  aet  in  violating  the  iiutnioiionB  jaa 
have  given  Mm  about  the  fonn  of  hia  prapoiaL  Let  it  be 
assumed  that  a  bid  must  be  signed.  May  it  not  be 
signed  by  the  party  without  writing  hie  name  at  the  foot 
of  the  instrument!  Certainly  it  may.  The  cases  are 
oountlesB  in  which  it  has  been  held  that  the  statutes  of 
frauds  and  of  wills^  which  require  a  signing,  are  fully 
complied  with  when  the  name  is  written  by  the  proper 
handy  either  in  the  body  of  the  instrument  or  on  the  mar- 
gin, or  anywhere  else,  so  that  ite  authenticity  and  genuine* 
ness  are  sufficiently  attested.  Mr.  Dull  is  therefore  bound 
by  his  bid  as  muob  as  if  he  had  written  his  name  at  the 
pottom  of  the  paper. 

Bec;>ectfally^  yours,  ftc., 

J.  B.  BLACK. 
Hon.  iu.  V.  BaowHy 

Posimaaiir  QeruroL 


FBB8  OP  MABSHAI& 

1.  A  mftrsbal  ia  chargeable  with  all  the  fees  which  aooroai)  to  him,  wheth^ 

they  were  actually  collected  or  not. 

2.  He  may  entitle  himself  to  a  credit  lor  snch  of  them  as  he  ahowa  thst  ha 

could  not  recover  hj  any  raaeonabla  efiGort 

ATTOBlOiT  GeKSBAL'B  OfFICX, 

June  22, 1858. 

Sib  :  A  marshal  may  retain  for  himself  six  thousand 
dollars  per  annum  out  of  his  fees,  besides  the  expenses  of 
his  office,  and  a  reasonable  compensation  to  his  deputies. 
(10  Stat  at  Large,  165.)  Does  the  law  require  him  to  be 
charged  with  all  the  fees  which  accrued  to  him  during  the 
period  covered  by  his  account,  or  only  with  such  as  he 
actually  received?  The  act  of  1851-2,  re-enacted  in  1858, 
must  furnish  the  answer. 

There  is  nothing  in  that  law  which  speaks  of  fees  re- 
ceived or  which  makes  any  difference  between  collected 
and  uncollected  fees.    He  is  commanded  to  make  semi- 
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annual  retnm  of  what?  not  of  the  money  he  hae  received' 
during  the  previoua  half  year,  but  ^^of  the  fees  and  emohi- 
ments  of  his  office."  Can  it  be  said  that  he  has  obeyed 
this  command  if  his  account  makes  no  mention  of  out- 
standing fees  ?  The  same  words  are  need  with  a  simikr 
absence  of  all  qualification  when  he  is  told  where  to  look 
for  his  expenses  and  his  compensation.  He  must  get  them 
from  ^^  the  fees  and  emoluments  of  his  office."  But  lihe 
clause  which  requires  payment  of  the  surplus  is  stronger 
still.  He  is  ordered  to  pay  into  the  Treasury,  not  the 
8urpli}s  of  cash  actually  received,  but  *^  any  surplus  of  the 
fees  and  emoluments  of  his  office  which  his  half  yearly 
return  shall  show  to  exist" 

I  do  not  see  how  language  like  this  can  be  made  to  mean 
anything  short  of  all  the  fees  and  emoluments  which 
accrued.  If  you  say  that  it  is  confined  to  those  fees  only 
which  the  marshal  has  in  his  pocket  at  the  date  of  his 
account,  you  interpolate  into  the  statute  what  Congress 
never  put  there;  and  I  am  very  clearly  of  opinion  that  you 
have  no  right  to  take  any  such  liberties  with'  the  written 
law  of  the  land. 

It  is  contended  that  a  rigid  enforcement  of  the  statute 
will  operate  on  the  marshal  with  a  severity  which  ought  to 
be  avoided  by  a  liberal  constn^ction.  It  does  not  strike 
me  so.  Justice  requires  that  the  rights  of  both  parties 
should  be  protected — ^those  of  the  Government  as  well  as 
of  the  officer.  It  is  the  right  of  the  Government  to  have  all 
the  fees  collected,  and  the  collection  of  them  is  a  duty  most 
plainly  devolved  upon  the  marshal.  If  he  fells  to  per- 
form that  duty,  he  ]fi  bound  by  equily  and  law  to  make 
good  the  whole  loss  occasioned  by  his  negligence.  It  is  a 
universal  rule  that  every  officer,  agent,  or  trustee  shall  be 
charged  with  the  money  which  he  might  and  should  have 
received,  just  the  same  as  if  he  had  in  fact  received  it. 
Upon  this  principle,  even  if  the  law  had  required  him  to 
be  charged  only  with  his  receipts,  it  would  have  included 
collectable  fees  outstanding,  for  an  officer  is  conclusively 
presumed  to  have  received  what  it  was  his  legal  duty  to 

12 
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recover.    No  collector  of  the  revenue  hiws  ever  been  allowed  •. 
to  aver  his  own  mere  omi39u>o  to  collect  it  aa  a  reasou  why 
the  Government  should  lose  it; 

In  some  of  the  districto  the.  feea  which  the  marohal 
is  entitled  to  receive  out  of  the  Treasury  for  services  to 
the  Oovemment,  will  amo^int  to  as  much  as  his  expenses 
and  personal  compensation.    It  would  be  a  flagrant  wrong 
to  let  him  take  his  maximum  out  of  the  Treasury,  and 
refnee  to.  collect  what  is  conung  from  private  papties^ 
These  fees  are  part  of  the  public  revenue*  aa  much  as 
customs  upon  imported  goods.     The  mamhal  alo^e  ia^ 
cha^3ged  witih  the  duty  of  collecting  then^    Kobody  elae 
can  do  it    If  he  neglects  it  they  are  lost  irretrievjably. 
Het  oannot  go  out  of  office  and  hand  over  h^s  bills  of  cost 
to  the  TTnited  States,  for  the  United  Staites  has  no'  other* 
agent  who  can  collect  them.    One  marshal  is  not  bound. 
to  collect  the  £ae8  which  accrued  to  his  predecessor,  but- 
the  officer  to  whom  they  accrued  may  collect  them  after  : 
has  term  ex^^yres^  as  well  as  before.    If  the-  marshal  is  not 
t^  be  charged  with  outstanding  fees^  he  may  leare  uncol- 
lected as  large  a  portion  of  them  as  be  pleasids;  and  recover 
them  afterwards  for  his  own  use,,  though  he  receives  his 
fuU  maximum  compensation  when  he  makes  his  return. 

These  remarks  are  confined  to  the  very  case  you  have : 
submitted  to  me — whera  the  marshal  gives  no  reason  for . 
re&sing  to  be  charged  with  '^  the  fees  and  emoluments  of 
his  office,"  except  the  naked  &ct  that  he  did  not  receive  a 
ciMiiain  portion  of  them.  There  is  not  even  (m  allegation 
that  he  mad)e  the  slightest  efi(»rt  to  colleqt  them.  If  he 
would  show  that  he  tried  to  collect  them,  and  that  in  doing 
s<»  he  had.  used  all  due  and'proper  diligence,  he  would  have 
had  a  dijSerent.easew  The  law  never  requires  impossibilities, 
Ti0f  punishes  a  man  for  failing  to  do^  what  it  does  not  or 
cannot  give  him  power  to  do* 

I  think,  tb^efore,  that  while  he  is  chai^eable  with  all 
the  fees  and  emoluments  of  his  office,  he  may  entitle  him- 
8^  to  a  credit  for  such  of  them  as  he  shows  that  he  could 
not  recover  by  any  rea^onabie  effort  which,  be  might  have 


TO  nra  IVSTMMrrEBr  GBMEOCJLL.  119'^ 


Tiaasportftlion  of  Malls  by  Oft-eftA  Stftam^fi. 

made*    Bat  the  &ot  ihat  the  fees  were  ttnoollectflUe  must  • 
be  made  to  appear  hyeridence  aatisfactory  to  the  accotilxt^ 
ing  offieen^  befbre  the  credit  eaxt  be  lawfaUy  giren. 
Veiy  reapectfiillT,  yoors^  te, . 

J.  a  BLACKl 
Hoik  JMXi^  Thompmf^ 

Seereiarjf  of  iheJSniertor. 


TRANSPOEtATION  OP  MAtLS  BY  OCEAN  STEAMERS. 

Tlie  fourth  9$dd6b  of  the  •pproprifttion  ict  of  Jwte  14, 185S,  does  not  alfe«€ 
the  canyiag  of  meile  deBtined  for  ports  of  tha  United  Statss,  and  nol  Bvk^ 
ject  to  sea  postage. 

Anwtnri  0BirB&AL*B  Ovnas^ 

June  2ff,  1868. 

Snt  t  I  ha^e  considered  yotif  comnintiicaitioB  of  this  date, 
in  refavfieii  to  the  consttiictioti  of  thd  act  of  Jane  14, 1S58» 
etttitSed^^  Anract  maddng  apptopttetionsifor'the  transporta- 
tion of  tbe^  United  Bt»te»  mail  hy  oeea&  steamera,  and 
otherwise,  dixriiig  the  flMd  yeaft*  *  en^ng  the  80%  of  June, 
1869." 

The'fiist  deetioB  of  the  ket  oo«taiii0  det^ertfl  spedftc  appro* 
ptitttiots;  One  of  them  la  ad  fdltowe :  *^  For  tranapoiiatibn 
of  the  mjals-fpom  Panama  to  Califemia  and  Oregon  and 
boek^  tiiree  faandr^i  and  twenty-eigfaf  thoneand  three 
hundred  and  fifty  dollars."  The  second  wid  third  sections 
mdt&  eemo  appropriathme  for  fbreign  and  domestic  mail 
service.  The  foniib  seetioaf  enacts  'Hhatit  shall  not  be 
laiwfel  fiirihe  Pofttmaster  Geaentl  to  make  any  steamship 
or  oilier  ncnir  eostraet  for 'canyingthe  mails  on  the'  sea, 
fdt  as  longer  period  than'  two  years,  nor  for  any  other  com- 
pensaden  than  the  sea  and  inland  postages."    (11  Stat  at 

The  qneetioii  snbmitted  for  my  opinion  is,  whether  this 
section  provides  a*  mode  of  compensation  for  carrying  the 
mMis  between  Panama  and  Oregon,  and  thereby  controls 
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the  previous  provision  making  a  specific  appropriation  for 
that  purpose  ?   My  conviction  is  very  clear  that  it  does  not 

In  the  first  place,  you  have  an  unequivocal  appropriation 
of  a  specific  sum  for  a  particular  route.  No  man  could 
doubt  that  it  i»  a  perfect  warrant  to  you  to  give  that  sum 
for  the  service  required.  It  is,  perhaps,  the  most>  im- 
portant within  your  jurisdiction,  and  it  is  provided  for  in 
unmistakable  language.  It  would  require  little  short  of 
an  absolute  repeal  of  the  appropriating  clause  to  prohibit 
you  from  applying  the  fund  in  the  manner  directed. 

It  seems  to  be  thought  by  some  persons  that  the  fourth 
section  of  that  act  provides  a  different  mode  of  compensa- 
tion for  this  route.  I  do  not  think  so.  It  allows,  for  carry- 
ing the  mails  on  the  sea,  no  other  compensation  than  ^^the 
sea  and  ibland  postages."  But  what  compensation  would 
this  be  jfor  a  portion  of  one  great  route  uniting  New  York 
with  Astoria  2  It  is  now  divided  into  three  contracts. 
Suppiose  it  to  be  sulniivided  still  further,  what  is  to  be  the  - 
compensation  of  each  section  ?  The  postage  is  a  fized  • 
sum  for  the  whole  distance.  Will  eadi  contractor  take  a 
sum  equal  tp  the  whole,  or  will  they  divide  it,  and  if  so, 
how  ?  Who  can  fix  a  rule  of  distribution  ?  Such  obvious 
inquiries  as  these,  which  could  not  have  escaped  the  atten- 
tion of  Congress,  compel  us  to  conclude  that  the  fourth 
section  of  the  act  was  not  meant  to  affect  the  carrying  of 
mails  destined  for  ports  of  the  United  States,  and  not  sub* 
ject  to  sea  postage. 

But  there  is  a  broader  and  more  general  reason  for 
holding  that  Congress  did  not  intend  to  provide,  by  *'  sea 
and  inland  postages,"  for  the  payment  of  the  Atlantic  and 
Pacific  mail  service.  That  service  is  not  a  portion  of  our 
foreign  postal  system.  The  mail  matter  carried  by  it  k 
not  subject  to  sea  postage.  And  though  both  lines  of  its 
mail  steamers  have  points  of  termination  at  foreign  ports, 
separated  by  a  narrow  isthmus,  they  are  considered  as  parts 
of  one  great  mail  route  between  portions  of  the  same  coun- 
try. The  fourth  and  fifth  sections  of  the  act  of  June  14, 
1858,  refer  only  to  the  transportation  of  mails  between  the 
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TTnitad  States  and  foreign  conntriesy  and  contemplate  mail 
serviee  sabjeot  to  sea  postage.  They  have  no  relation  to 
the  domestic  mail  service,  and  cannot  be  considered  as 
applieable  to  the  route  between  Panama,  California,  and 
Oregon. 

Yours,  verjr  respectfolly, 

J.  S.  BLACK 
Hon.  A.  Y.  Bbown, 

PwtmoMter  Oeneral. 


COURTS  MARTIAL. 

-1.  WhatB  ebtt^  wer^  praferred  against  an  officer  in  the  MUty  lor  die- 
obedience  of  orders  in  Jane,  1856 ;  and  in  September  following,  for 
other  reaaons,  he  was  dismissed  the  service  by  the  President,  no  court 
martial  having  been  ordered  to  investigate  the  charges  against  him,  it 
was  held  that,  on  his  being  restored  to  the  army,  he  conld  noi  be  tri^d 
on: the  barges  pending  against  him  at  the  time  of  his  dismissal,  after 
ilie  lafise  of  two  yeais  since  the  commission  of  the  alleged  offenses. 
2.  The  question,  whether  an  officer  who  has  been  dismissed  the  service  is 
liable  to  be  tried  by  a  court  martial  for  offenses  previously  committed, 
examined,  but  no  opinion  given  thereon. 

ATToainiT  QwsrsEtu/B  Ofhiob, 

August  16, 1858, 
8nt :  I  have  conndered  the  question  proposed  in  yonr 
letter  of  the  second  on  the  subject  of  a  court  martial. 

It  appears,  by  your  statement  of  the  facts,  that  in  the 

nionth  of  June,  1856,  charges  were  preferred  against  a 

-.lieutenant  in  the  army  for  disobedience  of  orders,  &c.    Iti 

.Beplember  following,  for  olher  reasons  connected  with  the 

'  condition  of  his  accounts,  he  was  dismissed  the  service  by 

the  President,  and  no  court  martial  was  ever  ordered  to 

.investigate   the  charges  against  him.'     The   officer  has 

reoently  been  restored  to  the  army  in  the  rank  which  he 

would  have  reached,  and  his  trial  has  been  detoanded  on 

the  charges  which  were  pending  at  the  time  of  his  dis- 

:iais8aL    The  question  submitted  is,  whether  the. lapse  of 

.time  since  thao^Smse.is.naw^  bar  .to  the.  prooeeding. 
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The  88th  article  of  war  (act  of  April  10, 1806,  see.  1) 
declares  that  <^no  person  shall  b^  liable  to  be  tiied  and 
'  punished  by  a  gieneral  court  martial  lor  any  offense  whkh 
shall  appear  to  have  been  committed  mois  than  tmo  yeara 
before  the  issuing  of  the  order  for  such  trial,  unless  Ihe 
person,  by  reason  of  having  absented  .  hiqiself  or  some 
other  maoifsst  impediment,  shall  not  haVe  been  amenable 
to  justice  within  that  period."    (2  Stat.  atXarge,  869.) 

In  the  present  case  more  than  two  years. have  already 
elapsed  since  the  commission  of  the  alleged  offenses,  and 
a  trial  has  not  yet  been  nordered.  Unless,  therefore,  the 
case  comes  within  tl^e  exception  mentioned  in  the  article, 
it  would  be  manifestly  contrary  to  law  to  order  a  trial 
either  now  or  hereafter.  The  exception  is  wjien  the  per- 
son, ^'by  reason  of  having  absented  himself  or  ether 
manifest  impediment,  shall  not  have  been  amenable  to 
Justice."  In  the  case  submitted  the  alleged  impediment  is 
the  dismissal  of  the  officer.  It  is  by  no.  means  elear>that 
this  circumstance  placed  him  beyond  the  jurisdietion  of  a 
court  martial.  If  it  did  not,  he  was  still  amenable  to  justice, 
and  the  period  of  limitq.tion  continued  to  run  in  his  &vor. 
I  am  not  aware  that  the  question,  whether  an  officer  who 
has  been  dismissed  fi?om  the  service  is  liable  to  be  tried  by 
a  court  martial  for  offenses  previously  committed,  has  been 
settled  in  this  oonntry.  In  England  tiie  juiiadiotion  of  a 
court  martial  under  uioh  droumstances  was  finaliknoiialy 
sustained  by  the  twelve  judges  in  the  case  of  Lord  George 
Sackville,  and  their  decision  is  recognized  as  the  law  b^ 
Tytler,  p.  118,  m  Griffith's  notes,  p.  82,  and  in  other 
respectable  works  on  military  law  and  couite  niartiaL 
The  subject  hasalso  been  ably  discussed  in  this  country  by 
De  Hart,  (pp.  27, 30,)  who  oites  a  decision  of  Justice  Wiide, 
of  the  supreme  court,  of  Massachatetts,  in  a  case  of  habeaa 
ecrpuSf  where  a  seaman  in  the  na^^,  who  had  be^n  arretted 
.for  an  oflfenee  eommitteda  few  days  before  his  term  of 
•service  expired,  applied  for  his  disobarge.  The  writ  was 
(retttiyied  after  the.end  of  the  reLator'atma  of  enlistment; 
but  U'VNUiiielR^  that  he  was^ne^exihetoss,  liaUe  Jto-be  4vied 
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bjr  a  court  maitud)  and  he  waa  accordingly  remanded.    Tbe 

Mef  Justice  and  Justice  Putnam  concurred  in  the  opinion, 
rhe  reasoning  of  the  court  fisivorft  the  doctrine  of  Saokville's 
case,  although  the  precise  point  was  not  decided.  It  may 
be»Baiid^  with  some  foroe,  that  if  a  dismissal  were  held  to 
he  a  bar  of  trial  by  a  court  nuurtial,  a  resignation  accepted 
shonld  hare  the  tame  Mact ;  and  it  would  be  thus  in  the 
power  of  an  officer  guilty  of  an  offense  to  shield  himself 
from  punishment  by  resigning  before  the  discovery  of  his 
crime. 

I  have- introduced  this  question  not  for  the  purpose  of 
pronouncing  an  opinion  upon  it,  bdt  to  avoid  misconcep- 
tion, because  silence  would  have  been  regarded  as  an 
adnussion  that  the  jurisdiction  of  a  court  martial  expires 
with  the  sotdier^s  t^m  of  service. 

But  upon  principles  less  liaUe  to  question  the  ca^ 
presented  is  not  within  the  exception  in  the  88th  article. 
l%e  cireumstandes  which  may  cause  delay  in  bringing  an 
officer  to  trial  can  be  arranged  in  three  classes!  Ist  Those 
tiiat  are  created  or  interposed  by  the' act  of  the  party;  2d. 
Circumstances  arising  independently  either  of  his  action  or 
that  of  the  Oovernment;  and  8d.  Such  as  ate  oontroUed 
by  tiie  Government  itsel£ 

Causes  of  delay  arising  from  the  conduct  of  the  piarty 
accused  are  manifest  impediments  within  the  meaning  of 
the  88th  article.  It  is  a  broad  principle  of  law  and  of 
natural  justice  that  no  man  can  take  advantage  of  his  own 
wrong;  accordingly,  wherever  we  find  statutes  of  limita> 
tioBs  in  &vor  of  offenders,  they  are  coupled  with  an  excep- 
tion against  persons  beyond  the  jurisdiction'  of  the  proper 
court,  and  fugitives  from  justice.  Hough,  in  a  note  on  the 
words  *^  moadfest  hnpkkTneifU "  in  the  English  etatute,  sajito 
it  is  *^  preventing  witnesses  appearing  i^gainst  him,  or  the 
like."  In  Colonel  Johnson's  case,  cited  by  that  author,  the 
charge  was  mutiny  in  arresting  the  captadn  geneilal  of  Kew 
South  Wales,  who  was  the  principal  witness' for  the  crown, 
but  who  did  not  arrive  in  England,  where  the  court  martial 
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was  held,  for  more  than  two  years  after  the  mutiny  had 
been  committed. 

This  was  held  to  justify  a  delay  beyond  the  period  of 
three  years  in  bringing  the  offender  to  trial. 

In  no  case,  however,  can  I  find  it  decided  that  a  d^lay 
in  the  time  of  trial,  occasioned  by  the  GoTOmment  itself^ 
or  beyond  the  statutory  period,  was  a  manifest  impediment. 
The  officer  has  a  right  to  a  tnal  within  the  two  years.  He 
cannot  be  deprived  of  that  right  at  the  optimi  of  those 
who  have  the  power  to  try  him.  If  his  superior  officers 
could  create  impediments  which  would  justify  a  delay 
beyond  the  prescribed  period,  the  time  <rf  limitation  would 
be  a  mere  matter  of  discretion.  In  the  instance  now  under 
consideration  the  charges  were  originally  preferred  against 
the  officer  in  June,  1856.  He  might  then  have  been  tried. 
Instead  of  this  he  was  dismissed  for  other  reasons.  The 
alleged  impediment  was  created  by  the  very  authority 
which  could,  by  a  word,  have  sulyected  him  to  a  court 
martial.  It  was  a  voluntary,  indefinite  suspension,  if  not 
an  abandonment,  on  the  part  of  the  Government,  of  the 
charges  then  pending,  and  is  clearly  no  "  manifest  impedi- 
ment" within  the  meaning  of  the  88th  article  of  war. 

But  it  may  be  said  the  officer  was  dismissed  for  cause, 
tfnd  it  was,  therefore,  his  own  fault  that  he  was  not  tried. 
But  the  removal  by  one  President  no  more  proves  his  guilt 
than  his  restoration  by  another  proves  his  innocence.  The 
truth  is  that  neither  the  dismissal  nor  the  restoration 
proves  anything.  They  were  not  judicial  acts  ;^  and  it  is 
therefore  immaterial  to  the  present  purpose  what  reasons 
are  assigned  for  them. 

Upon  the  whole  case  I  am  of  opinion  that  the  lapse  of 
time  since  the  offense  is  now  a  bar  of  triaL 
Yours,  very  respectfully, 

J.  S.  BLACK. 

Hon.  John  B.  Floyd, 

Secretary  of  War. 
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PAYMENT  FOR  LOST  HORSEa 

'  Under  ihe  act  of  March  3, 1849,  the  fiact  of  a  payment  having  been  made  to 
a  soldier  as  a  mounted  man,  after  the  loss  of  his  horse,  is  not  conclnaiTe 
•yidence  that  he  was  remounted  during  the  time  for  which  he  was  paid^ 

• 

Attobnet  General's  Office, 

September  8, 1858. 

Sm :  I  hftv^  received  years  of  August  20  enclosing  a 
letier  from  tiie  Hon.  James  8.  Green,  of  Missouri,  and 
requesting  my  opinion  upon  the  question  which  he  has 
presented.  No  actual  case  is  stated  in  which  the  point  has 
arisen.  It  is,  moreover,  apparent  that  tiie  proposition  sub- 
mitted does  not  fully  embrace  the  subject  of  discussion. 
The  position  assumed  in  the  letter  is,  that  the  fiict  of  a 
payment  having  been  made  to  a  soldier  as  a  mounted  man, 
after  the  loss  of  his  horse,  is  conclusive  evidence  that  he 
has  satisfied  the  paymaster  that  he  was  remounted  during 
the  time  for  which  he  was  paid.  From  this  view  of  the 
subject  I  respectfully  dissent  Such  a  construction  of  the 
act  of  March  8, 1849,  (9  Stat,  at  Large,  414,)  would  render 
it  impossible  to  make  the  deduction  in  any  case.  A  pay- 
ment which  has  been  made  by  the  paymaster  is  the  very 
thing  which  the  act  declares  shall  be  deducted ;  but  the 
doctrine  asserted  in  the  letter  is,  that  the  fact  of  the  pay- 
ment having  been  made  is  a  conclusive  reason  for  making 
no  deduction. 

I  must  respectfully  decline  to  enter  upon  a  more  extended 
view  of  the  subject  until  a  case  shall  be  presented  to  satisfy 
me  that  there  is  some  practical  difficulty  in  applying  the 
■construction  which  has  been  heretofore  given  to  the  act. 
Yours,  very  respectfully, 

J.  S.  BLACK 

Hon.  Jomr  B.  Floyd, 

Secretary  of  War. 
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BBOCCHUS*  CLAIM. 

Claim  of  Perry  E.  Broochos  for  transportation  from.  New  Mexico  to  Santa 
Fe. 

Attomtby  Qekeiul^s  Officb, 

September  11, 1868. 
Sib  :  I  have  considered  your  letter  of  the  9th  in  relation 
to  the  claim  of  Hon.  P.  K  Brocchus  for  ^^ttonding  «8  a 
witness  upon  a  general  ^oortt  martial.  Your  decision 
meets  all  the.  equities  of  the  case,  and  I  find  no  law  that 
will  sanction  the  claim  for  return  transportation. 
Your^,  very  respectfully, 

J.  S.  BLACK. 
Hon. ,  JoJttN  .B.  Floyd, 

Secreiam  fif  TTor.  t 


cHAPUAira  cLAm. 

As  to  the  meaning  of  the  words  "actual  service"  in  certain  acte^f  Coxi* 
greos. 

AnoBKSY  Gbnsral's  OnrzcB, 

Sepimber  11, 1868. 
Sib:  The  claim  of  Winfidd  Scott  Chapman  to  tibree 
jnonths'  extra  pay  under  the  act  of  July  19, 1848,  appeaiB 
to  have  been  rejected  by  the  Second  Auditor  inputBoaace 
(of  a  decision  of  the  Hon.  Sacretary  of  War  of  August  8, 
.1848,  that  '^  volunteers,  although  mustered  into  serrioe,  if 
they  were  not  marched  or  sent  to  the  seat  of  war,  or  to 
positions  where  service  was  required  of  them,  cannot  be 
said  to  be  in  actual  service."  I  undorstand  that  this  deci- 
sion has  been  the  rule  of  construction  in  the  War  Depart- 
ment ever  since.  Aside  from  the  respect  due  to  its  emi- 
nent author,  the  length  of  time  since  its  adoption  affords  a 
strong  reason  against  changing  the  practice  by  any 
thing  less  than  legislation.  In  a  clear  case  of  error  the 
antiquity  of  the  evil  should  not  be  allowed  to  make  it  per- 
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petual ;  but  the  preaent  \b  not  such  a  case.  The  words 
"  actual  service  "  are  so  indefinite  in  themselves  that  it  is 
safe  to  construe  them  according  to  an  interpretation  often 
yaacs  landing. 

I  am,  very  respeotfdlly,  yooio,  Ac., 

J.  S.  BLACDC 
HoiL  John  B.  Flotp, 

Secretary  of  War. 


CLAIM  OF  TOMAS  CABEZA  DE  BACA. 

JJrtft  for  Maoont  iu»  Sox  # applies  of  Mder  fiusoiah^  to  ihe  mmj.  in.  18fi2. 

ATTORinffr  General's  Office, 

September  15, 1858. 

Sir  :  The  order  of  Tomas  Ortez  and  Domingo  Baca 
dated  Santa  Pe,  February  25,  1852,  in  favor  of  Tomas 
Cabeza  de  Baca,  is  for  the  whole  sum.  due  to  the  drawere 
from  the  United  States  on  a  contract  for  delivering  fodder 
to  the  army.  It  is  an  equitable  assignment  of  the  fund 
drawn  for.  But  acceptance  was  refused  on  the  7th  6f 
April,  1852.  The  lapse  of  time  since  then  raises  a  pre- 
sumption that  the  claim  has  been  retransferred  by  the 
payment  back  of  the  consideration  which  was  paid  for  the 
order  at  the  time  of  its  date.  This  presumption  is  slight 
to  be  sure  under  the  circumstances  of  the  case,  but  still  1 
think  it  ought  to  be  repelled. 

If  the  present  agent,  whose  respectability  is  well  known, 
will  put  in  liis  own  affidavit  that,  in  his  opinion,  the  claim 
is  due  to  the  drawee,  it  ought  to  be  regarded  as  sufficient 
This  applies,  of  course,  only  to  so  .much  as  remains  yet 
unpaid.  The  whole  draft  ought  to  be  given  up,  and  foil 
satisfaction  acknowledged,  upon  the  payment  of  the 
balance  not  heretofore  paid  to  any  of  the  parties. 
Respectfully,  yours,  &c,, 

J.  S.  BLACK. 

Hon.  JoHK  B.  Plotd, 

Secretary  of  War. 
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PREVENTION  OF  FRAUDS  ON  THE  TREASURY. 

1.  A  warrant  of  attorney  to  draw  money  from  the  Treastiry  upon  a  eladm 

not  transferred  or  assigned,  is  within  the  let  section  of  the  act  of  Feb- 
Tmny  26,  1863,  and  must  be  ezecnted  subsequent  to  the  date  of  the 
warrant  for  the  payment  of  the  claim. 

2.  Warrants  of  attorney  ezecnted  before  the  date  of  that  act  aM  exempt 

from  its  provisions. 

Attoknet  General's  Office, 

Augfuai  17, 1858. 

Sir  :  I  have  the  honor  to  be  in  receipt  of  your  letters  in 
relation  to  certain  powers  of  attorney  accompanying  your 
note  of  July  14, 1858,  requesting  my  opinion  upon  two 
points,  first :  whether  a  warrant  of  attorney  to  draw  money 
,  from  the  Treasury  upon  a  claita  not  transferred  or  assigned, 
must  be  executed  subsequent  to  the  issuing  of  the  treasury 
warrant  for  the  payment  thereof,  in  accordance  with  the 
provisions  of  the  first  section  of  the  act  of  26th  February, 
1863;  and,  secondly:  whether  powers  of  attorney,  executed 
before  the  date  of  that  act,  are  subject  to  its  provisions? 

The  title  of  the  act  declares  its  object  to  be  "to  prevent 
frauds  upon  the  Treasury  of  the  United  States."  (10  Stat, 
at  Large,  170.)  This  purpose  is  certainly  important,  and 
the  means  employed  to  attain  it  are  as  old  as  they  are 
sound.  The  act  of  29  Charles  II,  (Ch.  29,  sec.  3,)  was 
entitled,  "  An  act  for  prevention  of  frauds  and  puquries.'* 
There  is  not  a  single  penal  provision  in  it.  It  prevented 
frauds  by  rendering  inoperative  and  useless,  for  certain 
objects,  the  appliances  of  fraud.  It  prevented  perjury  by 
removing  beyond  the  reach  of  perjury  the  subjects  upon 
which  it  thrived.  It  was  a  strong  and,  to  a  great  extent, 
a  successful  eftbit  to  arrest  the  progress  of  corruption  by 
depriving  it  of  sustenance.  It  aimed  to  stop  the  career  of 
rogues  and  liars  in  certain  directions,  not  by  enacting  fear- 
ful penalties  against  their  offenses  when  committed,  but  by 
giving  them  as  little  opportunity  as  possible  to  commit  any. 
Instead  of  attempting  to  deter  a  witness  from  swearing 
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fiJaely  to  a  parol  devise,  tt^e  act  required  all  devises  to  be. 
in  writing,  and  declined  hearing  him  on  the  subject. 
Instead  of  threatening  with  death  the  individual  who 
should  atteiiiptto  set  up  a  verbal  conveyance  in  fee  by  the 
aid  of  false  te6tinu>Ay,  the  act  met  the  fraud  at  the  thres* 
h<^ld  by  rejecting  all  evidence  short  of  a  written  eontraet 
signed  by  the  parties. 

The  wisdom  of  that  statute  has  been  sufficiently  attested 
by  the  &ct  that  many  of  its  provisions,  or  provisions  simi-. 
lar  to  them,  form  a  part  of  the  statute  law  in  nearly  every. 
State  of  the  Union.    They  have  been  approved  by  the 
wisest  judges  and  legislators  throughout  the  world. 

One  great  source  of  frauds  upon  the  Treasury  of  the 
United  States  was  the  fEM^ility  with  which  asMgnments  of 
static  and  doubtful  claims  could  be  procured  and  made 
available.    In  some  instances  transfers  and  powers  of- 
attorney  were  given  by  parties  in  utter  ignorance  of  their ; 
rights.     The  fraud  upon  them  was,  also,  a  fraud  upon  the. 
Treasury;  for  the  money  was,  in  such  cases,  paid  to  parties: 
who  were  not  justly  entitled  to  it^  and  diverted  into  dban* 
nels  not  intended  by  its  appropriation.    In  others,  claims: 
totally  unfounded  were  supported  by  falsehood,  and  the 
power  of  attorney  enabled  the  ostensible  agent  to  make 
some  man  of  straw  appear  as  the  principal  in  the  transao^- 
tion,  while  he  himself  reaped  the  entire  reward  of  success. 
The  class  of  men  who  pursued  the  bumness  of  preferring 
false  claims  upon  the  Government  would  soon  have  been 
compelled  to  abandon  the  pursuit  had  they  been  confined 
to  rights  existing  originally  in  themselves.    But  with  an 
unlimited  privilege  of  procuring  titles,  or  the  shadows  of ; 
titles,  belonging  to  others,  the  temptation  to  resort  to  un* 
fair  practices,  to  deceit  and  subornation  of  perjury,  was 
almost  irreinstible.     The  prosecution  of  fictitious  claims 
against  the  United  States,  under  this  system,  had  finally 
grown  into  an  evil  which  forced  itself  upon  the  attention 
of  Congress. 

To  correct  such  abuses  the  statute  to  which  you  refer 
was  passed.    Its  first  section  enacts  ^^  that  all  transfers  and' 
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asaignments,  hereafter  made,  of  any  claim  upon  the  United 
Stages,  or  any  part  or  share  thereof  or  interest  therein, 
whether  ahsolate  or  conditional,  and  whatever  may  be  the* 
oonsideration  therefor,  and  all  powers  of  attorney,  orders, 
or  other  autiioritiee  for  receiving  payment  of  any  snch 
daim,  or  any  part  or  share  thereof,  shall  be  absolutely  null 
and  void,  unless  the  same  shall  be  freely  made  ^  and  exe^- 
GKited  in  the  preMnoe  of  at  least  two  atteeling  wknesses 
afber  the  allowance^  of  stieh  claim,  the  osoertainment  of  the* 
amotmt  doe  and  the  issuing  of  a-warraiit  f6r  the  paymeBt 
thereo£" 

It  would  be  difficult  to  conceive  how  this  section  couM 
have  been  made  more  comprehensive.  It  includes  all 
trsnafera  and  assignments  of  any  claim  upon  the  United* 
States  or  any  part  thereof,  and  "  all  powers  of  attorney, 
orders,  or  other  authorities  for  receiving  payment  of  any  ^ 
such  claim,  or  any  pvrt  or  share  thereof."  In  the  element- 
avy  books  there  is.  said,  to*  be  an  exception  to  the  rul«: 
requiring  a  strict  construction  oi  penal  statutes  in  fovor  of 
statutes  against  frauds.  These  latter  Bre  always  liberally 
and  beneficially  expounded.  The  fullest  effect  is  given  to 
their  provisions  intended  to  suppress  the  mischief.  But  it 
hardly  requires  the  authority  of  this  principle  to  compel 
us  to  admit  that  the  word  ^^  all"  in  the  statute  means  oK, 
and  does  not  mean  some.  I  cannot  feel  the  force  of  the 
reasoning  which  attempts  to  prove  that  the  powers  of 
altomey  mentioned  in  the  act  are  only  those  accompanying 
the  assignments  or  transfers  of  claims. 

The  words  are  sufficiently  general  to  include  powers  of ' 
attorney  of  any  and  every  kind.  To  maintain  that  they< 
mean  less  not  only  does  violence  to  the  language  of  the 
act,  but  renders  its  provisions  perfectly  nugatory.  If  a 
power  of  attorney  in  a  particular  form  were  to  be  pro- 
nounced invulnerable  by  the  statute,  though  bearing  date 
before  the  issuing  of  a  warrant  for  the  payment  of  the 
claim,  that  very  form  would  be  pursued  in  all  cases.  If' 
naked  authorities  to  receive  money,  uncoupled  with  an 
interest,  were  to  be  the  favored  instrumentp,  none  other 


TO  TEKsacssT^xx  m  the  tmeasubt.    m} 

Pr«T«BtiQni»f  Frandt  oa  tb«  Traftsary. 

<     X'     •'     '•  -  I    ■  ■■       ■    I        M  I   Ml       I  II    I  I  I  II  I  I         . 

if90ald  biB  Qfidd.     The  dteler  in  eecoiul^lMDd  oteiimrcfttt 
ii]iw«]^;be  wmed  with  »  simple  po«rer*to  draw  monejr  for^ 
hig  diei^t^.aiRd  ftt  the  sanuB  time  with  a  private  asaignmesfc^ 
t^^eDaJblebimtokeepitlumaeli:     It  c»inot  be  possible- 
tbat,QoBgreaainteiuiedto  sanetionadistlQetieii  by  whieh 
th»  proTiBkaA  of  tke  stnlnit»  coikld  be  so  easily  evaded. 

I  am  aware  tbatr:  a  diffareiit  view  o(  this  statute  wb9' 
takfiB  by  my  imnediwtoi  pnedeoeeBor^  for  whose  learnings  * 
aod  abilities  I.enteivtain;  the  hs^Mstrespeet;  bnt  I  cannt>t' 
admit  ibe  Talkfity  of  an  iuterpvetatiou  of  the  laws  upoa 
the  sabjflot  of  clai«is  which  aastwttes  that  Oongress  hafr 
maintained  the  distinction  between  simple  powers  of  attor^ 
iMBj  on  the  one  handy  and  traDflfers  and  assignments  on  the  ' 
odier^  by  making  the  fbrnaer  the  sttbjeet  of  legislation  in* 
the  act  of  July  29^  lA4Sy  and  tile  latter  the  snbjeet  of  leg^ 
islation  in  the  first  seoticm:  of  thei  act  of  186S.    It  is  due  to*  > 
tfae^respeetableaathority  finom  whieh  I  aim  compelled  to 
difisTy  that*I  sheold  state  my  reasons'  for  ooming  to  an 
o{ipoait6t  coixdiisson. 

In  the  first  place,  it  was  not  osfy  nnneeessary  for  Con* 
gIBtaSf  in  ocder  ta  effect  the  objeet  intended,  to  pay  any 
regard  to  the  diiatinctioii  betwe^i  the  two  classes  of  war- 
rants of  atipmey;  bat  to  preserve  that  distinetioii  would 
have  been  absolutely  prejudicial  to  the  general  design  of 
the  legidation;.  I  think  it  has  been  shown  that  to  die* 
crimioflite  in  &vor  of  a  particular  class  of  powers  of  attor* 
ney  weald  be  8iaQ|)ly  Ua  make  tiae  filrat  section  of  the  act 
oflSfiaanalhtj.  f 

Bntagana,  tiae  language  of  the  two  aete  gives  no  sm^ 
tin&to  the.  idea  that  snch  a:  distinction  was-  intended. 
Tfaatofthia.act  of  185S  has  akeadybeenlbe  sntgieet  of 
cemmenL  The  words  **all-  powers  «f  attorney  '^  certainly^ 
give  no  gconnd  to  suppose  that  Googvess  meant  oftly  snch 
a» were  coupled  with  the  cus^gnments  m^vtioned  in  the 
preceding. ckuise;  Nor  does  the>  language  of  the  act  of 
1848-  afibrd  any  more  encoctragem^eErt  to  this  view.  It 
pvotnidee  suiMtantially,  that  when  a  ^aim  shall  have  been 
allowed  by  resolution  or  act  of  Congress,  the  money  shall 
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not  be  paid  to  any  peiBon  other  than  the  claimant  himself, 
or  his  executors  or  administrators,  unless  such  person 
shall  produce  '^a  wairant  of  attorney"  executed  according 
to  certain  prescribed  formaUties^  after  the  enactment  of 
the  resolution  or  act  allowing  the  claim.  There  is  not  a 
word  in  it  to  sustain  the  opinion  that  it  only  contemplated 
naked  warrants  or  attojrney.  There  is  nothing  to  create  a 
doubt  that  a  warrant  of  attorney  coupled  with  an  interest 
is  as  mui^h  within  its  meaning  as  any  other.  It  was  so 
considered  by  Attorney  General  Toucey,  in  an  opinion 
given  August  5, 1848,  on  the  payment  of  the  award  of  the 
Cherokee  commissioners. 

Beside  this,  the  real  distuiction  between  Ihe  two  aots 
lies  upon  the  surfisu^e.  It  is  not  based  upon  a  difference  in 
the  instruments  employed  to  draw  the  money  on  claims, 
but  upon  a  difference  in  the  claims  themselves. 

The  former  act  was  confined  to  claims  ^ecifically 
allowed  by  a  resolution  or  act  of  Congress.  It  did  not 
apply  to  those  arising  under  general  provisions.  The  act 
of  1853  applies  to  all  claims  whatever. 

The  construction  of  the  act  of  1858,  which  is  here  given,, 
does  not  make  its  first  section  a  repeal  of  the  act  of  1846, 
and  it  is  not,  therefore,  inconsistent  with  the  provisions 
of  the  seventh  section,  which  treat  the  former  act  as  still 
in  force.  There  is  no  repugnance  between  them ;  and  the 
latter  does  not  supply  all  the  provisions  of  the  former.  It 
is  possible  that  the  rigid  enforcement  of  the  provisions  of 
the  act  of  1853  may  render  persons  holding  small  claims 
against  the  Government  liable  to  some  inconvenience. 
But  nearly  all  laws  for  the  prevention  of  frauds  subject 
honest  men  to  some  trouble.  This  is  equally  true  of  the 
regulations  which  men  of  business  adopt  for  their  own 
protection.  It  is  an  annoyance  for  a  stranger,  who  is  the 
payee  of  a  check,  to  be  required  by  the  banker  to  prove 
his  identity.  And  yet  he  cannot  question  the  propriety 
of  the  rule  whi^h  demands  such  evidence.  Laws  intended 
for  a  protection  against  villainy  cannot  be  construed  away 


TO  THB  8B0BBTABT  OF  THB  TBBASURT.       lOt 

Prevention  of  Frauds  on  the  Treasury. 

because  they  sometimes  subject  good  men  to  difficulty  or 
hardship. 

While  the  view  thus  taken  requires    an   affirmative 
answer  to  your  first  proposition,  and  is,  so  far,  against  the 
legality  of  the  powers  of  attorney  enclosed^  the  second 
I  point  demands  a  reply  in  their  &vor.     I  do  not  consider 

I  the  first  section  of  the  act  of  February  26,  1858,  as  retro- 

spective. It  applies  expressly  to  transfers  and  assign- 
ments thereafter  made ;  and  liie  natural,  construction  of 
the  language  demands  the  same  future  relation  for  the 
part  of  the  same  sentence  referring  to  powers  of  attorney. 
It  would  require  the  clearest  evidence  of  intention  to 
make  null  and  void  any  legal  instrument  which  had  been 
executed  before  the  passage  of  thef  act  The  power  of 
Congress  to  do  this  in  the  case  of  contracts  has  been  ques- 
tioned; but  the  evidence  of  an  intent  to  make  the  act 
prospective  is  so  clear  that  a  discussion  of  the  point  is  use- 
less. 

Upon  the  two  points  presented  in  your  letters  lam 
clearly  of  opinion,  first:  That  a  warrant  of  attorney  to 
draw  money  from  the  Treasury,  upon  a  claim  not  trans- 
ferred or  assigned,  is  within  the  first  section  of  the  act  of 
February  26, 1853,  and  must  be  executed  subsequent  to 
the  date  of  the  warrant  for  the  payment  of  the  claim ;  and, 
secondly :  That  warrants  of  attorney  executed  before  the 
date  of  that  act,  are  exempt  from  its  provisions. 
Tours,  very  respectfully, 

J.  S.  BLACK. 
Hon.  Howell  Cobb, 

Secretary  qf  the  Treasury^ 

13 


194  EOF.  JERmilH  S.  BLACK 

Oontraei  of  Oloekey  and  Moore. 


CONTRACT  OP  CLUSKEY  AND  MOORE. 

When  a  building  contract  provided  that  nine-teatfai  of  the  yalae  of  the 
work  done  and  materials  furnished  should  he  paid  from  time  to  time,  ag 
the  work  progressed,  it  was  held  that,  by  the  terms  of  the  contract,  the 
actual  Yalue  of  tiie  work  done  and  materialB  furnished  ehould  be  esti«> 
awM,  ioid  not  a  somheKring  to  ihat  Tain*  the  ratio  of  the  ooninct  price 
for  the  whole  work  to  the  estimated  actual  cost  of  the  san». 

ATToHNirr  Qeneral^b  Office, 

September  80, 1858. 

Sir:  It  appears  from  t"he  Btatement  in  year  communi- 
cation of  the  21st  and  the  accompanying  papers,  that 
t^lnskey  and  Moore,  on  the  ISth  of  March,  1857,  entered 
into  an  agreement  with  the  United  States  to  bnild,  and 
famish  the  materials  fot*  building,  the  custom  house  at 
Galveston,  Texas,  for  the  sum  of  $69,723  68.  By  the 
terms  of  the  written  contract  payments  are  to  "be  made 
"in  the  following  manner,  viz:  ninety  per  cent,  (nine- 
tendis)  of  the  value  of  the  work  done  and  materials  furn- 
ished (said  amount  to  be  ascertained  and  duly  certified  to 
the  Department  by  tbe  superintendent)  will,  in  considera- 
tion of  the  premises,  be  paid  from  time  to  time  as  the 
work  progresses,  and  ten  per  cent,  (one-tenth)  will  be  re- 
tained until  the  completion  of  the  work,  and  its  approval 
und  acceptance  as  aforesaid  by  the  said  superintendent, 
which  shall  be  forfeited  by  said  parties  of  the  second  part 
in  the  event  of  the  non-fiilflHment,  to  the  entire  satisfaction 
of  said  superintendent,  of  this  contract.** 

Some  materials  have  been  furnished  in  pursuance  of 
this  agreement  The  superintendent  has  estimated  their 
value,  and  nine-tenths  of  the  amount  have  been  paid.  It 
is  now  .claimed  by  the  Department  that  these  estimates 
have  been  too  high ;  that  if  they  should  hereafter  be  made 
upon  the  same  principles  nine-tenths  of  the  whole  contract 
price  of  the  building  would  be  exhausted  before  the  com- 
pletion of  the  work ;  and  that  thus  the  Government  would 
lose  one  of  its  securities  for  the  performance  of  the  under- 
taking.    It  has  been,  therefore,  proposed  to  direct  the 


TO  THE  SBCatETABT  OF  THE  TOBASURT.       W5 
Oomtraot  of  Olvtkef  and  M00T6. 

mperintondeiit,  in  making  £attii#  estimfttes,  ta  allow  for 
work  4one  aaul  materials  fxiniislMd  not  tlmr  aotaal  va]ne, 
bot  a  sum  beafriag  to  tibat  Taloe  tiie  ratio  of  ttte  contract 
price  for -die  whole  work  to  the  estimated  actual  oost  of 
the  same.  If  the  Department  finds  that  the  entire  work 
has  been  nndeirtaben  at  a4Rim  twenty  per  oeat  lass  than 
Hs  probaUe  cost,  it  miuft,  on  tliis  proposition,  dedact 
twenty  per  cent  from  the  'rslne  of  eadi  portion  of  it  as 
estimated  by  the  stq^eriatendent. 

finch  a  mode  of  ealcnlation  wonld  nndonbtedly  be  safe 
for  the  Government,  where  low  bids  are  accepted,  and 
might  be  very  properly  introduced  into  bnilding  contracts; 
bnt  the  question  for  sointion  is  not  whether  snch  an  ele» 
ment  riioald  enter  into  tiieee  agreanents,  bnt  whether  it 
has  been  incorporated  into  the  one  before  me.  I  can  see 
ikodiing  to  sustain  the  position  that  this  oontraet  contem- 
plates a  pr^  tata  estimate*  On  die  contrary  it  declaims 
that  <' nine-tenths  of  the  value  of  the  woik  done  aind  mate^ 
rials  tenished"  wQi  be  paid  from  to  time  as  the  work 
progresses* 

*to  discuss  the  meaning  of  the  word  valne  would  be  a 
waste  of  time.  It  has  been  distsngaisbod  from  priae  in  a 
contract  m  some  respects  like  the  present  (4  Harris,  468.) 
I  ehaU  assume  that  it  is  used  in  its  ordiniuy  sense,  and 
not  in  a  sense  which  requires  an  arithmetical  problem  to 
explain.  This  construction  affords  a  simple  rale  for  the 
estimates  of  the  superintendent.  He  is  required  to  assess 
ibe  actual  worlih  of  the  work  done  and  materiale  furnished. 
The  Government,  reserving  ten  p^  cent  of  this  amount, 
pays  the  remainder  to  the  contractors.  Should  they  &il  to 
complete  the  work  the  United  States  can  lose  nothing  but 
the  prospedtive  advantage  of  ^iforotng  a  hard  bai^aiti,  and 
even  for  this  there  is  a  remedy  on  the  bond. 

If  a  pro  rata  estimate  were  demanded  by  the  terms  <^ 
the  contract,  Clusky  and  Moore  would  have  a  right  to  in- 
mt  upon  it  if  the  contract  price  were  too  high.  So  that 
if  upon  the  estimates  of  the  Department  it  had  appeared 
probable  that  they  would  realiee  a  profit  of,  aay  fifty  per 
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cent,  on  the  whole  work,  the  estimateB  for  each  portion 
wonld  have  been  neceBsarilj  one  half  more  than  its  actual 
value.  Such  a  course  would  not  be  safe,  and,  in  my 
opinion,  it  is  not  according  to  the  terms  of  the  written 
agreement. 

It  has  been  urged,  however,  with  some  force,  that  to 
paj  nine-tenths  of  the  actual  value  of  work  and  materials, 
where  the  contract  price  is  too  low  for  the  whole  work, 
may  exhaust  the  entire  sum  before  the  buildpg  is  com* 
pleted,  but  that  it  is  evident  it  was  not  contemplated  that 
it  should  be  exhausted,  because  ten  per  cent  is  to  be  re* 
tained,  and  therefore  we  must  understand  that  jro  raia 
estimates  were  intended.  But  it  is  just  as  easy  to  account 
for  the  seeming  incongruity  by  supposing  that  the  event 
of  the  contract  price  being  ten  per  cent  below  cost,  was 
not  contemplated  at  all.  It  is  not  usual,  nor  is  it  politic, 
that  contracts  should  be  awarded  at  rates  which  will  be 
ruinous  to  the  contractor. 

In  this  instance  the  advertisement  of  the  Department  for 
bids  contained  a  reservation  of  the  right  to  reject  all  that 
were  below  a  £Edr  price  for  the  work.  I  presume  that 
right  was  exercised.  The  contract  was  entered  into  on 
the  mutual  belief  that  the  price  named  was  adequate.  It 
took  its  hue  from  that  circumstance.  And  hence  arises 
the  apparent  difficulty  of  reconciling  its  terms  to  the  con- 
tingency of  the  sum  named  being  below  the  true  cost  of 
the  work. 

My  opinion  is  that  the  estimates  should  be  made  accord- 
ing to  the  actual  value  of  the  work  done  and  materials 
furnished  from  time  to  time.  One-tenth  of  this  sum  was 
to  be  retained  until  the  final  completion  of  the  building. 

It  is  clear  that  the  parties  intended  that  the  whole 
amount  thus  retained  should  not  be  less  than  one-tenth  of 
the  contract  price,  and  therefore,  when  ninety  per  cent  of 
that  entire  sum  shall  have  been  paid  on  the  estimates,  it 
will  be  proper  to  retain  the  residue  until  the  work  shall  be 
fiaished. 

The  contractors  contend  that  the  estimates  should  be 
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governed  by  the  detailed  bid.  The  contract  does  not  re- 
quire this,  except  for  omissions,  alterations,  and  addi- 
tions. 

The  Treasory  Department  cannot  properly  direct  the 
saperintendent  to  make  the  estimate  on  a  basis  different 
fix>m  that  prescribed  in  the  contract  That  officer  should 
stand  impartially  between  the  Government  and  the  con« 
tractors. 

His  honest  decision  is  binding  alike  npon  both,  and  it  is 
not  the  privilege  of  either  to  control  his  judgment. 
Tours,  very  respectfully, 


Hon.  Howell  Cobb, 

Secretary  of  the  Treasury. 


J.  S.  BLAOK 


CLAIM  OF  BESIDE. 

1.  A  penoB  to  whom  CongreM  baa  atithorized  the  payment  of  a  certain  ram 

in  satiBfaction  of  an  acknowledged  debt  has  an  abeolnte  title  to  the 
money  which  no  ezecntiye  officer  has  anthority  to  resist 

2.  Against  a  claim  so  allowed  by  Congress  the  Secretary  of  the  Treasury 

cannot  set  off  a  debt  alleged  to  be  dne  by  the  claimant  to  the  Unfted 
States,  npon  which  no  suit  has  eyer  been  brought  or  judgment  recov- 
ered, and  the  justice  of  which  is  denied  by  the  party. 

8.  The  United  States,  like  other  creditors,  must  establish  their  rights  against 
a  citizen  by  due  course  of  law  and  before  the  proper  tribunals,  there 
being  no  law  which  gives  to  the  Secretary  of  the  Treasury  the  power  to 
adjudicate  upon  disputed  claims  of  the  Qovernment  against  individuals. 

i  It  is  especially  necessary  to  observe  this  rule  where  the  demand  of  the 
United  States  is  based  upon  a  transaction  of  remote  date,  where  the 
parties  and  witnesses  are  dead,  and  the  papers  probably  lost  or  de- 
stroyed. 

6.  Where  a  mail  contractor,  in  1834,  drew  a  bill  upon  the  Post  Office  De- 
partment  which  was  accepted  by  the  Treasurer,  this  is  not  upon  its  face 
a  contract  which  makes  the  drawer  primarily  debtor  to  the  holder ;  he 
is  but  surety  for  the  acceptor,  unless  it  can  be  proved  that  he  had  no 
funds  in  the  hands  of  the  drawee ;  that  he  procured  the  acceptance  and 
passed  the  bill  away  for  his  own  purposes. 

6.  In  the  abeence  of  any  proof,  it  will  be  presumed  that  the  bill  was  not 
accepted  for  the  mere  accommodation  of  the  drawer,  and  that  presump- 
tion is  strengthened  by  evidence  which  shows  that  about  the  time  when 
Iha  bill  is  dated  a  large  number  of  similar  bills  were  drawn  and  accepted 
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in  the  sazoeiway  and  sold  in  the  matM  bj  tba  FoBt  Oi&Ga  D«pairtinent 

for  iU  own  use. 

7.  If  the  drawer  of  the  bill  was  originally  liable  to  the  holder,  and  in  equity 
boand  to  pay  it,  bat  it  remained  without  demand  and  unacknowledged 
in  tb*  handi  of  tiiie  hoMer  for  more  than  six  years,  his  liability  ceased 
by  lapBe  of  timd;  and  if  it  v«b  afterwards  paid  hy  CoBgxeee  to  tha 
holder,  that  fact  would  not  revive  tb«  extittgaiehed  liAbility  of  th^ 
drawer. 

&.  There  is  no  stfttute  of  limitations  against  the  Government,  and  mere  lapse 
of  time  can  therefore  not  be  applied  as  a  legal  bar  to  a  pubKc  claim ; 
but  the  nlUaral  pceswnptioti  of  fact  wUch  arises  f^om  ifvpat  of  time  is  as 
just  an  element  of  decisioii  against  the  Goremttent  as  against  an  indi- 
vidual'. 

9.  Where  the  accounts  of  a  mail  contractor  have  been  fully  settled,  and  no 

.  attempt  has  been  ttade  to  disturb  them  for  many  years,  they  are  con- 
clusive, and  no  charge  can  now  be  made  a^inst  lam  which  ought  to 
have  been  settled  then. 

10.  An  act  of  Congress  granting  money  to  one  mail  contractor,  or  ordering 
the  same  amount  to  be  charge^  upon  the  account  of  another,  whose  ac- 
counts have  been  long  since  settled,  is  void  and  of  no  effect  as  against 
the  latter. 

Atzobksx  Gsnb&al's  OwjCRy 

Jidy  21, 1858. 

Sir  :  On  the  eth  of  December,  1841,  James  Reside 
recovered  a  verdict  and  judgment  against  the  United  States, 
in  the  circuit  court  for  the  eastern  district  of  Pennsylvania. 
On  the  7th  of  February,  1867,  Congress  passed  a  law  de- 
claring the  amount  of  the  judgment  to  be  still  due,  and 
directing  the  Secretary  of  the  Treasury  to  pay  it,  principal 
and  interest.  But  up  to  this  time  a  portion  of  the  money 
thus  ordered  to  be  paid  was  withheld  by  the  Treasury 
Department  on  the  ground  that  Reside  was  indebted  to  the 
Gk)vernment  on  other  transactions  separate  from  and  inde- 
pendent of  his  judgment*  Is  the  Secretary  juatified  in  r^ 
r^udng  to  pay  for  this  reason! 

An  act  of  Congress  passed  January  25, 1829,  (Dunlop,  749 ,) 
forbids  that  compensation  shall  be  paid  to  a  defaulter  until 
he  accounts  for  and  pays  into  the  Treasury  the  money 
whieh  he  owes.  This  is  a  simple  assertion  of  tiie  princi- 
ple, well  established  without  a  statute,  that  an  officer  for- 
feits all  right  to  his  salary  or  other  compensation  wheo  he 
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does  not  porform  the  aervioe  aasign^d  to  him,  or  when  he 
perf(Hrma  it  nn&ithfall j.  But  when  a  olaim  it  presented 
which  is  trndeniaUj  legal  and  jast|  oaai  the  Secretaiy 
admit  tha  title  of  the  olahnant  and  let  np  a  ooouter  claim 
on  the  pM?t  <^  the  Government  aaa  reason  for  not  paying 
it  ?  That  is  the  question  here,  and  I  confesa  I  do  not  sea 
how  it  is  to  be  answered  in  the  affimatiTeL 

There  is  no  act  of  Coogvess  giTiag  anj  such  power  to 
the  Seetetary  of  the  Trearaiy.  At  oofmmon  law  even  the 
jndieiary  have  not  th«  authority  to  set  off  o&e  demand 
against  another*  It  is  conferred  by  statate,  wherever  it 
exists,  both  in  England  and  America;  and  every  defalca- 
tion act  preecribee  cautions  limitationa  to  its  exercise. 
Can  it  be  that  an  executive  officer  is  clothed,  by  virtue  of 
his  office,  with  a  judicial  power  which  the  gen&nA  princi- 
ples of  the  law  have  revised  to  the  oourts ;  and  which  no 
legislature  has  suffisred  even  a  court  to  assume  wiihouit; 
impoeing  careful  reatrictions  upon  it  7 

Though  I  doubt  lixe  power  (^  the  Secretary  of  the  Treaa> 
nry,  in  the  present  state  of  the  law,  to  set  up  a  counter 
daim  of  any  kind  in  order  to  avoid  payment  of  a  judg- 
ment which  Congress  has  ordered  him  to  pay,  yet  I  do  aot 
think  there  would  be  impolicy  or  danger  in  giving  him 
such  power,  where  the  counter  daim  b  also  a  judgment, 
or  where  it  is  established  by  evidence  ao  conclusive  that 
the  opposite  party  is  estopped  from  denying  it  In  such  a 
case,  he  would  be  required  to  pass  on  nothing  which  is 
open  to  dispute.  His  function  would  be  merely  minia- 
terial,  consisting  in  nothing  but  the  subtraction  of  one 
claim  from  tlie  other  and  aadertaimngthe  differeaaee.  Sut 
here  is  a  daim  fiercely  contested.  It  has  never  been  ad- 
judicated in  &vor  of  the  Government,  if  it  has  ever  been 
passed  upon  by  any  court,  tiie  judgment  was  against  it 
There  is  not  a  word  on  reoord  about  it  All  the  evidence 
concerning  it  pro  and  oon  is  ui  pais.  Bvery  &ct  asserted 
by  one  party  ia  net  only  open  to  coatradictien  by  the 
other,  but  is  in  &ct  contradicted,  Sttd  I  have  no  doubt  is 
mofit  potentlj  believfid  t»  be  untrueb.    Kot  only  are  all  the 
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facts  vehemently  dispatedy  but  the  parties  are  as  wide 
asunder  as  the  poles  on  every  question  of  law.  It  is  pro- 
posed that  this  complicated  entanglement  shall  be  settled 
in  the  chamber  of  an  executive  officer,  without  a  trial, 
without  judge  or  jury,  without  examining  witnesses,  and 
Without  hearing  counsel. 

Ko  such  jurisdiction  is  given  to  the  Secretary  of  the 
Treasury  by  any  law,  and  if  the  Constitution  is  not  a  dead 
letter  Congress  cannot  confer  it  The  fifth  amendment 
declares  that  ^^  no  person  shall  be  deprived  of  his  life,  lib* 
erty,  or  property  vrilhout  due  process  oflaw.^^  This  means, 
and  has  always  been  held  to  mean,  that  the  right  of  a  citi- 
zen to  his  property,  as  well  as  his  life  or  liberty,  could  be 
taken  away  only  upon  an  open,  public,  and  fair  trial  be- 
fore a  judicial  tribunal,  according  to  the  forms  prescribed 
by  the  law  of  the  land  for  the  investigation  of  such  sub- 
jects. If  an  executive  officer  can  make  an  order  that  the 
widow  and  children  of  Reside  shall  be  deprived  of  twenty- 
four  thousand  dollars  without  a  trial,  then  the  same  officer 
may,  with  equal  propriety,  issue  a  warrant  to  hang  them, 
since  the  Constitution  puts  life  and  property  on  the  same 
footing. 

The  seventh  amendment  provides  that  '^  in  suits  at  com- 
mon law,  (that  is,  cases  in  which  the  common  law  courts 
have  jurisdiction,)  where  'the  value  in  controversy  exceeds 
twenly  dollars,  the  right  of  trial  by  jury  shall  be  pre- 
served." The  Government  is  as  much  bound  by  this  pro- 
vision as  any  other  party  who  may  desire  to  collect  a 
debt. 

If  Congress  had  power  to  confer  this  kind  of  jurisdic- 
tion  on  the  head  of  the  Treasury  Department,  and  would 
exercise  it  by  passing  a  law  to  invest  him  with  all  the 
authorily  which  courts  and  juries  together  are  clothed 
with  by  any  defalcation  act  ever  passed,  still  the  Secretary 
could  not  set  off  this  claim  against  that  of  Mrs.  Reside. 
Her  demand  is  res  adjndicata — ^fixed  and  settled  by  a  judg^ 
ment — and  the  payment  of  it  in  full  is  sanctioned  by  an 
act  of  Congress.     The  counter  claim  of  the  Government 


TO  THE  PRESIDENT.  SOl 

Claim  of  Beside. 

rests  on  parol  evidence  disputed  and  denied.  Now,  it  is 
well  settled  that  where  one  party  has  a  judgment  the  other 
can  never  set  off  against  that  judgment  a  claim  not  re^ 
duced  to  judgment,  however  clearly  he  may  be  aWe  to 
prove  ijL    He  is  always  remitted  to  his  actioi^ 

For  these  reasons,  and  for  others  which  might  be  ad- 
duced, I  am  perfectly  satisfied  that  the  Secretary  of  the 
Treasury  has  no  power  to  stop  the  payment  of  the  money 
adjudged  to  Mrs.  Reside,  however  well  he  may  be  satisfied 
in  his  own  mind  that  the  counter  claim  is  well  founded. 
If  he  is  convinced  of  the  indebtedness  alleged,  he  should 
order  a  suit  to  be  brought,  and  give  the  parly  a  fair  chance 
to  be  heard  before  the  regular  tribunals  of  the  country.  I 
am  not  aware  that  such  a  power  was  ever  claimed  before 
it  was  used  by  the  late  Secretary  in  this  case ;  but  if  it  be 
a  practice  of  the  Department  it  ought  to  be  immediately 
abolished,  for  it  is  unjust,  unlawfhl,  and  unconstitutional. 

I  might  stop  here  if  I  had  the  right  to  decide  the  case. 
But  this  view,  plain  as  I  suppose  it  to  be,  may  not  be 
adopted  by  others.  I  shall  therefore  examine  the  claim 
itself  to  see  what  merit  there  is  in  it 

It  IB  based  on  certain  bills  purporting  to  be  drawn  in 
1885  by  Reside  on  the  Post  Office  Department,  and  ac- 
cepted by  the  treasurer  of  the  Department.  They  were 
payable  to  Reside's  own  order  and  were  endorsed  by  him. 
There  is  not  a  particle  of  evidence  as  against  Reside  to 
show  that  any  of  these  papers  are  genuine.  One  of  them 
was  presented  a  few  months  ago  at  the  Post  Office  De- 
partment and  instantly  pronounced  to  be  a  forgery.  The 
holder  was  arrested  and  is  now  in  prison  awaiting  his 
trial.  There  is  another  one,  of  which  a  copy  has  been 
shown,  but  not  the  original,  and  there  are  strong  circum- 
stances against  its  authenticity.  A  third  one  is  pro- 
nounced to  have  been  altered  from  $8,000  to  $4,500.  Of 
the  other  two  there  is  no  evidence  either  way  which  could 
affect  Reside  or  his  representatives. 

But  I  will  assume  that  these  drafts  are  all  genuine; 
what  then  ?     If  Reside  drew  a  bill,  and  the  Post  Office 
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Department  aqo^yted  it,  did  that  make  Beside  a  debtor  to 
the  Goverument  ?  Certainly  not  The  acceptor  and  not 
the  drawer  is  the  party  oltimfitely  liable  for  the  debt,  in 
law  and  iu  equity.  If  the  acceptor  pay?  it  he  has  no 
recourse  upon  the  drawer ;  but  if  the  drawer  pays,  he  may 
oome  bapk  on  th«  aeceptor.  This  ia  the  law  of  the  horn 
book& 

Such  were  the  reUtioM  creafted  between  &e  parties  by 
fhe  contract  as  expressed  on  the  £Bbce  of  the  paper*  Those 
relations  might  be  ohatged  by  proof  of  extrinedc  facts.  If  it 
eould  be  shofwn  that  the  bill  was  drawn  and  aoeepted  for 
the  mere  accommodation  of  the  drawer ;  that  he  passed  it 
away  and  used  the  proceeds;  that  he  had  no  funds  in  the 
hands  of  the  acceptor  to  meat  it  at  maturity,  and  that  the 
aoceptor  nevertheless  paid  it,  then  the  drawer  m^t  be 
liable,  not  on  the  bill  to  be  sure,  but  for  money  paid  to  his 
use.  Of  all  iM%  howeyer,  there  ia  no  evidence  in  the 
present  case.  On  the  contrary,  it  was  diown  on  the  trial, 
in  1841,  that  Beside  did,  in  1835,  draw  a  very  great  nmnr 
ber  of  bills  exactly  like  these  for  the  accommodation  of 
thS  Department,  and  that  alter  he  endorsed  them  ihey 
were  put  into  the  market  by  the  Department  and  sold  for 
Its  use.  Presumptions  of  fact  arise  out  of  the  habits  of  the 
parties,  and  the  usual  course  of  business  which  they  are 
known  to  have  adopted.  What  is  true  in  most  caees  we 
presume  to  be  true  in  all  similar  cases  unless  we  know 
something  to  the  contrary.  This  mode  of  reaeoning  from 
generals  to  particulars  was  adopted  by  the  circuit  court  in 
the  trial  referred  ta  Beside  was  credited  $xiA  th^  Gov* 
ernm^t  was  charged  with  bills  similar  to  these,  dated 
about  the  same  time,  in  the  same  form,  accepted  and  €di* 
dorsed  in  the  same  way,  merely  upon  proof  which  showed 
what  the  habit  of  the  parties  was.  There  was  no  direct 
evidence  with  regard  to  any  particular  bill.  The  evidence 
which  the  court  and  jury  pronounced  sufficient,  applies 
to  the  bills  now  under  consideration  just  ae  fbrcibly 
as  it  did  to  those  which  Beside  recovered  upon.  Though 
it  might  be  preaumed  firom  Beside's  endorsement  tiiet  h# 
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passed  the  1)1116  for  a  cooaideration  paid  to  hinuelf,  we 
have  the  aathority  of  the  coart  and  jarj  for  aajing  that 
each  prefiuttptiaii  in  this  caee  ia  fully  repelled. 

It  has  been  suggested  that  this  claim  against  Baside's 
repreaentatiye  is  good  on  another  ground.  After  Mr. 
Kendall  became  Portmatter  General  he  repudiated  all  the 
bills  which  had  been  aeeepted  bj  his  predeoessor^  and 
made  out  an  account  against  Bemde  in  whidn  they  were  en- 
tirely ignored.  In  this  aceoont  Reside  was  credited  with 
the  mail  pay  to  which  these  aeoeptanoes  had  extinguished 
his  right  It  is  now  said  the  account  was  wrong*-4h»t 
Beside  being  allowed  hie  pay  for  oariying  the  mail  onoe, 
the  payment  of  these  drafts  will  be  a  double  satisfiactioii 
of  one  debt  Before  the  Government  can  aTail  iteelf  of 
this  argnment  h  must  assame,  without  evidenoe,  that;  the 
bills  are  genuine,  and,  against  evidence,  liiit  Beeide  got 
the  proceeds.  Bat  let  that  be  conceded.  The  aooount  is 
conclusive  upon  the  United  States.  This  is  the  well-set* 
tied  and  universally  acknowledged  role  of  law,  repeatedly 
declared  by  the  Supreme  Conrt,  and  never  denied.  A 
credit,  allowed  by  the  proper  acconnting  officers,  cannot 
now  be  withdrawn,  nor  can  any  charge  which  was  admitted 
then  be  afterwards  made.  The  Government  is  estopped 
from  denying  Hiat  its  own  officers  have  done  theur  duty. 
This  point,  instead  of  making  in  favor  of  the  claim  whidi 
the  Government  sets  np,  is  absolutely  decisive  the  other 
way.  Why  was  Beside  allowed  his  mail  pay  ?  Why  was 
he  not  charged  with  the  accepted  drafts  ?  Because  the 
then  Postmaster  General,  the  Anditor,  and  OoaQaptroller, 
knew  that  the  drafts  had  not  been  accepted  and  nego- 
tiated for  Beside's  benefit  This  answer  the  law  p«rts  into 
the  mouths  of  all  men  and  will  have  no  contradiction  of  it. 
If  anything"  could  add  to  the  conclusiveness  of  the  account 
in  the  present  case,  it  would  be  the  fact  that  the  Govern- 
ment has  persisted  in  asserting  its  correctness  down  to  the 
present  time.  The  propriety  of  allowing  to  Beside  all  the 
mail  pi^  he  got,  and  of  not  charging  these  accq[»tanee0 
against  him,  has  never  been  denied  nntil  veiiry  lately.    Oiii 
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the  contrary,  the  justice  of  the  account  in  these  respects 
was  affirmed  by  three  other  solemn  adjudications  in  the 
circuit  court,  in  the  Court  of  Claims,  and  in  Congress. 
(19  Peters,  769-60.) 

If  all  these  considerations  could  be  set  aside,  the  lapse 
of  time  alone  would  determine  the  case  in  favor  of  Eeside's 
estate.  It  is  a  decisive  answer  to  say  that  the  claim  is 
based  on  transactions  which  are  twenty-three  years  old. 
It  is  a  rule  of  common  sense  and  reason,  as  well  as  law, 
that  when  a  party  has  lain  by  with  a  claim  until  the  evi- 
dence concerning  it  has  ceased  to  exist,  and  then  produces 
it,  the  other  party  is  not  bound  to  explain  it  It  is  pre- 
sumed that  he  could  explain  it  if  his  witnesses  were  alive 
and  his  papers  preserved,  and  that  presumption  shall 
fttand  in  place  of  all  the  proof  which  might  have  been 
demanded  when  the  matter  was  fresh.  I  admit  that  the 
statute  of  limitations  cannot  be  pleaded  against  the  Gov- 
ernment as  a  technical  bar.  I  do  not  speak  of  that  con- 
clusive legal  presumption  which  would  be  created  in  six 
years  against  an  individual.  But  the  Government  is 
bound,  like  anybody  else,  by  the  rules  of  evidence  and  by 
the  natural  presumptions  arisipg  from  the  £Eicts  of  the  case. 
In  some  countries  there  are  no  statutes  of  limitation ;  in 
all  countries  there  are  large  classes  of  cases  to  which  such 
statutes  do  not  apply.  But  it  is  one  of  the  rules  of  every 
civilized  code  that  a  certain  length  of  time,  generally 
about  twenty  years,  shall  be  regarded  as  evidence  that  a 
claim  is  either  unjust  or  satisfied,  and  such  lapse  of  time 
proves  that  fact  as  fully  as  if  it  had  been  attested  by  cred- 
ible witnesses.  The  experience  of  all  mankind  has  shown 
that  the  evidence  thus  furnished  by  time  is  true  and  relia- 
ble. The  judge  who  disregards  it  would  decide  against 
the  original  honesty  of  the  case  nmety-nine  times  in  a 
hundred. 

There  is  no  such  impeccability  ascribed  to  a  government 
as  will  give  it  a  right  to  deny  ttie  evidence.  When  time 
testifies  against  the  sovereign  it  is  heard  with  as  much 
respect  as  any  other  witness  would  be. 
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This  is  the  rule  which  mnst  be  applied  to  eyery  stale 
claim,  eyen  when  it  seems  to  have  been  clear  and  free  from 
dispute  at  first  Bat  where  it  was  originally  doubtful  and 
obscure  the  presumption  which  time  raises  against  it  is  a 
thousand-fold  stronger^  and  stronger  still  where  the 
obscurity  was  produced  by  the  feult  of  the  party  setting  up 
the  claim*  This  rule  comes  down  upon  the  present  claim 
with  a  crushing  momentum.  The  mismanagement  of  the 
Post  Office  Department  involved  all  its  dealings  with 
Besdde,  as  well  as  other  contractors,  in  utter  confusion. 
Nobody  in  or  out  of  office  was  able  to  explain  them.  The 
Postmaster  General,  the  Auditor,  and  the  Comptroller 
were  energetically  engaged  for  more  than  two  years  in  try- 
ing to  adjust  the  accounts  of  Beside,  and  then  did  not 
come  witldn  two  hundred  and  twenty  thousand  dollars  of 
a  correct  result  The  circuit  court,  with  a  judge  at  its  head 
whose  remarkable  power  of  analyzing  £»cts  has  never  been 
excelled,  aided  by  the  foremost  counsel  in  the  countiy,  and 
by  a  most  intelligent  jury,  was  six  weeks  in  the  investiga- 
tion, and  confessed  its  embarrassment  at  every  step  in  the 
trial.  One  of  the  counsel  afterwards  swore  that  he  had 
never  seen  or  heard  of  a  case  so  difficult  and  complicated, 
iifter  these  elaborate  investigations  made  while  the  evidence 
was  fresh  by  officers  of  the  Government,  after  the  abjudi- 
cations that  Beside  was  not  responsible  for  these  drafts,  or 
others  like  them,  have  been  four  times  solemnly  repeated, 
and  after  the  whole  subject  is  covered  by  the  tiiick  dark- 
ness which  has  been  gathering  around  it  for  more  than  a . 
quarter  of  a  century,  is  it  not  an  intolerable  hardship  to 
call  upon  his  &mily  for  a  new  explanation  and  further 
evidence  at  this  time  of  day  ?  The  hardship  of  it  cannot 
be  understood  indeed  without  reflecting  upon  the  universal 
havoc  which  time  has  made  upon  their  means  of  defense. 
Beside  himself  has  been  in  his  grave  for  fifteen  years.  The 
Postmaster  General  with  whom  he  had  these  transactions, 
his  assistants,  the  treasurer,  and  every  clerk  that  had  charge 
of  the  business,  are  also  dead.  Of  Beside's  numerous 
partners  and  associates  in  carrying  the  maUs  I  recall  only 
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cMia  who  is  living,  and  h«  is  in  prisoii  charged  with  forg- 
ing one  of  thdfe  very  drafts.  Hie  two  judges  who  sat  in 
Uie  cirooit  oenrt  upon  the  trial,  and  all  the  ofltcers  of  the 
eaart)  have  gone  to  their  acooonts.  I  do  not  find  on  &e 
yary  list  the  name  of  one  man^at  I  know  to  be  living. 
The  mouth  of  eveiy  single  wxtaess  who  eoidd  be  expected 
to  kzftow  anything  of  tbe  snbjeet  has  long  since  been  closed 
in  death.  That  is  not  eli ;  the  general  post  office  has  been 
destroyed  by  fire*  All  the  papers  relating  to  this  business^ 
and  made  et  the  time,  were  oonsamed,  except  one  small 
book  of  meagre  memoranda,  and  its  cover,  scorched  l^ 
the  fire,  shows  how  narrowly  it  escaped  the  same  fkte. 

These  are  reasons  why  the  lapse  of  time  should  be 
regarded  as  convincing  evidence  against  the  claim.  Bat 
I  go  farther.  Time  is,  under  the  droumetonces  of  this 
oaae,  a  lefoi  diachai^  lliree  of  these  drafts  have  never 
been  paid,  bat  are  now  held  by  private  peieons.  The 
two  o4iiers  were  held  by  Howland  and  Aspinwall^  and  by 
John  Peters.  One  of  them  was  paid  under  a  epecial  act 
of  Oongress,  and  tiie  other  sot  off  in  a  suit  against  Peters. 
Bat  before  eitiier  of  them  was  eatisfted  the  statute  of  limi* 
tations  had  run  over  it  three  times.  At  the  date  of  the 
payments  Reside  was  no  more  UaMe  for  the  drafts  than  if 
has  name  had  never  been  on  them.  The  hand  of  time  had 
written  satiafaotioA  on  their  ftee  so  legibly  that  no  man 
could  misread  it  Oan  the  United  States  revive  the  liability 
of  Beside  by  vohmteering  to  pay  a  debt  from  which  he 
had  been  previously  discharged  ?  I  trow  not  It  was  no 
debt  of  his.  He  owed  nothing.  They  did  not  pay  it 
ibr  his  ose,  or  at  his  request,  express  or  implied.  It  was 
nothing  to  him  whether  they  paid  it  or  not  The  payment, 
therefore,  of  the  two  bills  already  satisfied  to  tiie  bolders 
did  not  give  the  United  States  a  reconree  upon  Beside,  nor 
will  the  payment  hereafter  of  the  others,  even  if  we  assume 
what  I  deny,  tha":  he  was  liable  on  them  originally. 

Very  recently  the  Post  Office  Department  made  known 
at  the  Treasury  anoth^  claim  against  Beeide's  estate.  It 
eoneists  in  this :  Full^  and  Saltmarsh  had  a  mail  contract 


TO  THE  FBESnXBNT,  40t 

^^*— —■■■■■     ^w^^— —■  '■■    ■  "'         ■  ""    ■■■^■^— *^  -.—-J, 

Claim  of  R«sid». 

-    - . 

mhifBh  Ikftd  been  tran^rred  to  tbem  by  Beside.  The  D^ 
^ftrtment  orefoaed  to  give  tiieia  credit  Am*  1^  servioe,  but 
credited  it  on  Restde's  aocoxmL  Many  years  after  the  settle 
oatat  of  bodi  ^ese  aiocoanAs,  and  l^tig  after  Reside  was 
dead^  Fuller  and  Saltmarah  coaaplaiiied  to  Congress  that 
ugoitaoe  had  been  done  them  by  the  Department,  and 
Ooogress  ordered  them  to  be  paid  the  snm  of  three  thousand 
and^Leren  doUars  and  eigkty-six  oents^  s^vch.  they  alleged 
to  fasM  been  wrongfiiUy  wtehheld  To  this  law  was 
appended  the  extraordinary  provision  that  Reside's  aoooant, 
«eMled  and  closed  iheagh  it  was,  should  be  charged  \^th 
4ih(e  amount  paid  to  Fu^r  and  Saltmarsh.  Oan  Congress 
take  np  an  aocount  toondusiTdy  settled  by  the  proper 
aatboffitiesi  and,  after  tbe  party  is  dead,  without  i^otioe  to 
Ihis  pepresMitatin^ee,  arbitranly  add  a  daarge  or  withdraw  A 
fsgediU  If  it  ean^  fto  nmn  is  safe,  wh^er  h^e  dead  or 
alive.  Really  snob  an  act  "woald  se«m  to  have  been  passed 
in  s|K>ri,  if  had  not  gone  throagh  all  tiie  grave  forms  of 
iegislaitioai.  Of  course  no  human  mind  oan  be  perverse 
enough  to  believe  that  it  has  any  validity  whatever. 

To  make  myself  more  clearly  understood  I  will  recapith 
Ulale  and  define  the  points  with  more  precision  and 
brevity* 

1.  The  &kt  of  Mary  Reside  to  the  anm  die  demands  is 
condusively  established  and- not  oontested. 

2.  It  is  reftised  to  her  only  on  the  ground  ttiat  the  United 
{Msates  hare  a  tK>unter  dahn  Bgainst  her  testator,  which 
ooutiter  claim  has  never  been  sd^udicatod)  but  rests  on 
fwrol  evidence  denied  and  contradieted. 

8.  Tbe  Treasury  Departmient  hae  dpO  judicial  or  quart 
judicial  powder  to  decide  a  contested  olaim  in  favor  of  the 
Unided  States,  except  on  tho  regular  iseiktlement  of  tlie 
party's  aceounts  through  the  prc^r  bureaus,  in  the  forms 
prescribed  by  liaw,  and  leaving  1k>  the  party  his  right  of 
having  the  decision  reviewed  in  court. 

4.  Kthe  head  of  that  Department  Withhoidis  the  money 
of  Mary  Reside  and  applies  it  to  the  satisfaetion  of  a  daim 
which  he  alone  has  ac^udioated  against  her,  ho  deprives 
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her  of  her  property  without  a  trial  of  any  kind,  and  with- 
out due  process  of  law,  contrary  to  the  Constitution  and 
against  the  common  right  of  every  citizen. 

5.  A  mandamus  would  be  no  remedy  to  the  suffering 
party  in  such  a  case,  for  she  cannot  get  a  mandamus  except, 
perhaps,  on  the  principle  that  the  Secretary  was  absolutely 
bound  by  the  law  to  pay  her  without  question,  without 
deliberation,  and  without  the  exercise  of  any  discretion* 
But  if  that  be  conceded,  then  it  is  admitted  that  she  ought  to 
be  paid  now. 

6.  The  defalcation  of  mutual  claims,  where  one  is  a  judg« 
ment  and  the  other  open  to  contest,  is  a  power  which  can* 
not  be  exercised  by  any  court,  either  at  law  or  in  chancery. 

7.  The  claim  of  the  United  States  in  this  cafie  is  open  to 
dispute,  and  it  is  not  only  unsupported  by  evidence,  but  all 
the  evideqf  e  which  time  has  spared  shows  that  it  is  now^ 
and  was  from  the  beginning,  wholly  unfounded. 

8.  Of  the  five  drafts  with  Reside's  name  upon  them,  three 
are  not  asserted  to  be  genuine  at  the  post  office,  and  of  the 
other  two  no  evidence  that  could  affect  Reside  has  ever 
been  given. 

9.  They  purport  to  be  drawn  by  Beside  and  accepted 
by  the  Postmaster  General.  This  creates  a  contract  that 
the  Government,  and  not  Beside,  should  ultimately  be 
liable  for  them,  no  matter  by  which  party  they  might  be 
paid  to  the  holder. 

10.  If  it  could  be  shown  that  they  were  accepted  for 
Beside's  accommodation,  and  paid  out  of  fonds  to  which 
he  had  no  claim,  the  relations  of  the  parties  would  have 
been  altered.  But  it  was  proved  on  the  trial  that  the 
several  sets  of  bills,  of  which  these  purport  to  be  a  part, 
were  drawn  for  the  accommodation  of  the  Department, 
and  were  negotiated  for  its  benefit  On  this  evidence 
Beside  was  allowed  to  recover  for  the  portion  of  them 
which  he  had  paid,  and  on  the  same  principle,  if  he  had 
paid  these,  he  would  have  recovered  on  them  also. 

11.  When  Beside's  account  was  made  up  it  was  the  duty 
.  of  the  accounting  officers  to  charge  him  with  these  out- 
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Standing  aeceptances,  unless  they  knew  them  to  have  been 
negotiated  for  the  use  of  the  Department 

12.  No  Buch  charge  haying  been  made,  the  account  ia 
conclusive  and  irresistible  evidence  that  Beside  was  nol 
liable  in  the  manner  now  asserted. 

13.  The  account  cannot  now  be  disturbed,  or  changed^ 
nor  can  any  fact  be  denied  which  might  then  have  been 
determined. 

14.  The  subsequent  adjudications  by  the  Circuit  Court, 
by  the  Court  of  Claims,  and  by  Congress,  are  all  in  the  same 
way.  All  the  Departments  of  the  Govemment— executive, 
judicial,  legislative — ^have  gone  over  the  subject,  and  before 
all  of  them  this  claim  was  either  not  insisted  upon  or  else 
ruled  out 

15.  Though  the  statute  of  limitations  is  not  a  technical 
bar  a^nist  the  Government,  yet  tim!e  may  be  used  as 
evidence  in  cases  to  which  the  statute  does  not  apply,  and 
the  natural  presumption  arising  therefrom  is  as  strong 
against  the  Gtovernment  as  an  individual 

16.  The  common  sense  of  the  whole  world  concurs  in 
saying  that  the  lapse  of  twenty  years  is  proof  against  any 
claim  for  money,  as  convincing  as  the  attestation  of  credible 
witnesses. 

17.  Especially  ought  that  just  and  necessary  rule  be 
allowed  to  have  its  due  weight  in  a  case  like  this,  where  a 
quarter  of  a  century  has  gathered  its  gloom  around  the 
transaction,  after  the  whole  business  of  the  country  has 
passed  into  the  hands  of  a  new  generation,  when  death 
has  disarmed  the  party  of  all  power  to  defend  himself,  his 
witnesses  in  the  grave,  and  papers  burnt  Under  these 
circumstances  it  would  be  a  grievous  wrong  to  call  on  his 
&mUy  for  further  evidence  or  to  inflict  upon  them  a  penally 
of  twenty«four  thousand  dollars  for  not  being  able  to  pro* 
duce  it 

18.  Three  of  these  drafts  have  not  yet  been  paid,  and 
the  other  two  were  paid  after  the  holders  of  them  were 
barred  by  the  statute,  and  long  after  Reside  was  dead.  I 
maintain  that  the  United  States  could  not  volunteer  to  pay 

U 
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a  debt  which  Reside  did  not  owe,  and  thus,  without  his 
consent,  revive  his  extinguished  liability. 

19.  Congress  had  a  right  to  pay  Fuller  and  Saltmarsh 
whatever  they  pleased  out  of  the  Treasury,  but  had  no 
power  to  charge  their  donation  upon  an  account  of  Beside's 
after  it  was  settled.  '  If  Congress  can  do  this,  they  can 
legislate  money  out  of  one  man's  pocket  into  that  of 
another. 

I  am,  very  respectfully, 


J.  S.  BLACK 


The  Pbbsidsnt* 


STABB'S  CASE. 

Where,  by  a  oontraet  to  deliver  iron  pipes  to  the  Qovemment,  it  was  stipu- 
lated that  the  delivery  should  be  completed  on  March  1, 1858 ;  that  ten 
per  cent  of  the  price  should  bo  retained  until  the  completion  of  the  con- 
tract, and  that  the  Qovemment  might,  at  any  time,  for  delay  or  non- 
compliance with  the  agreement,  declare  it  forfeited,  it  was  held  that  the 
failure  of  the  contractors  to  deliver  all  the  pipes  by  the  time  indicated 
did  not  work  a  forfeiture  of  the  money  reserved,  when  the  Qovemment 
continued  to  receive  the  pipes  after  the  time  liniited  for  the  completion 
of  the  delivery, 

Attobnbt  Gbnbbal^s  OmcE, 

October  25, 1858. 
Sib  :  It  appears  from  yours  of  the  24th  ultimo,  and  its 
enclosures,  that  J.  W.  and  J.  F.  Starr  entered  into  a  written 
contract  to  furnish  a  certain  quantity  of  cast-iron  pipes 
for  the  Washington  aqueduct,  to  be  delivered  at  such 
times  and  in  such  quantities  as  should  be  required.  By  a 
specification  attached  to  the  contract,  and  made  part  of  it, . 
the  delivery  was  required  to  be  completed  on  the  first  day 
of  March,  1858.  Ten  per  cent  of  the  stipulated  price  was 
to  be  retained  until  the  completion  of  the  contract,  and  the 
engineer  was  empowered  at  any  time,  for  delay,  negligence, 
or  non-compliance  by  the  parties  with  their  agreement,  to 
declare  it  forfeited.  The  contractors  did  not  deliver  all  of 
the  pipes  before  the  first  day  of  March,  1858,  but  they  con- 
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tinued  to  supply  them,  and  the  Government  continued  to 
receive  thenii  until  all,  or  very  nearly  all,  have  been  delivered 
and  accepted.  Upon  this  state  of  facts  I  am  asked  whether 
the  parties,  by  their  failure  to  complete  the  delivery  of  the 
pipes  by  the  time  required  in  the  contract,  forfeit  the  whole 
of  the  reserved  ten  per  cent  T  I  think  it  is  clear  that  they 
neither  forfeit  the  whole  nor  any  part  of  it 

This  contract  does  not  authorize  the  final  retention  of  the 
percentage,  unless  the  engineer  shall  declare  a  forfeiture* 
He  had  a  right  to  do  this  after  the  fiEkilure  of  the  parties  to 
complete  the  delivery  at  the  lime  prescribed,  and  had  he 
done  so,  the  contractors  would  have,  undoubtedly,  lost  the 
whole  of  the  ten  per  cent  then  reserved.  But  instead  of 
exercising  the  right  of  forfeiture  and  rescinding  the  con- 
tract, the  Government  continued  to  treat  it  as  being  still 
in  force.  The  pipes  were  accepted,  and  the  right  to  annul 
the  agreement  was  thereby  waived. 

This  view  will  apply  to  all  cases  where  the  forfeiture 
depends,  as  in  the  present  instance,  upon  a  total  rescission 
of  the  contract  It  does  not  extend  to  agreements  in  which ' 
a  certain  sum  is  designated  as  the  measure  of  damages  for 
any  d^lay  beyond  the  specified  time  for  delivery  or  per- 
formance. 

It  is  perhaps  also  advisable  to  add,  that  the  present  case 
differs  materially  from  that  of  Grice,  (2  Opin.,  480,)  to 
which  I  have  been  referred.  There  it  was  agreed,  that  "  if 
the  contract  shall  not  be  fully  completed  to  the  entire  satis- 
fikction  of  the  said  navy  commissioners  vrithin  the  time  atipK^ 
IcUedy  then  the  whole  amount  so  reserved  and  deducted 
shall  be  forfeited  by  the  said  Samuel  Grice  to  the  use  and 
benefit  of  the  United  States." 

Tours,  very  respectfully, 

J.  S.  BLACK. 

Hon,  John  B.  Flotd, 

Secretary  of  War. 
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GENERAL  REPORT  OF  THE  ATTORNEY  GENERAL  ON  NAVY 

CASES. 

Attornbt  Gbnbbal's  Ofhck, 

OetobeTy  1868. 

Sir  :  It  is  my  duty  to  lay  before  you,  in  a  form  as  di*- 
tiuct  as  may  be,  certain  views,  which  seem  to  me  important, 
on  the  law  of  1855  to  promote  the  efficiency  of  the  navy, 
and  its  several  supplements.  (10  Stat  at  Large,  616.)  It 
is  very  probable  that  my  examination  of  these  questions  has 
caused  me  an  expenditure  of  time,  as  well  as  a  wear  and 
tear  of  feeling,  which  will  not  be  compensated  by  any  good 
that  I  can  possibly  do;  but  that  cannot  be  helped. 

The  act  was  intended  ^^  to  promote  the  efficiency  of  the 
navy;'*  a  most  laudable  purpose,  certainly.  -  But  it  must 
not  be  inferred  that  Congress  thought  our  navy  inefficient. 
Its  whole  history  contradicts  this,  and  proves  conclusively 
that,  in  proportion  to  its  number  of  men  and  ships,  it  is 
the  most  powerful  navy  that  ever  floated.  The  gallantry 
and  enterprise  of  its  officers  in  war,  their  gentleman-like 
deportment  in  peace,  their  geographical  discoveries,  and 
their  contributions  to  science,  have  made  them  the  pride  of 
their  own  country  and  the  admiration  of  others.  Since 
the  beginning  of  the  world  no  flag  has  ever  been  defended 
on  the  ocean  as  ours  has  been  against  enemies  so  over^ 
whelmingly  superior  in  mere  material  force.  There  is  not 
the  shade  of  a  reason  to  doubt  that  the  navy  was  in  as 
good  condition  at  the  date  of  the  efficiency  bill  as  it  was 
when  it  was  winning  its  highest  renown  in  the  blood  and 
fire  of  the  war  with  England.  But  Congress  decided  upon 
making  an  efibrt  to  increase  still  further  its  efficiency. 
Half  a  dozen,  or  half  a  score,  of  cases  there  were  of  gross 
incompetency,  which  a  board  of  fifteen  might  have  been 
useful  in  pointing  out.  If  the  law  had  not  been  expostfdctOy 
and  had  been  executed  according  to  its  true  intent,  it  would 
have  been  harmless,  perhaps  useful.  But  it  was  wholly 
misunderstood,  disregarded,  and  perverted. 
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1.  Tbe  board  was  required  to  pronoance  upon  the 
capacity  of  the  officers  after  an  invesUgaticn.  An  investiga- 
tion means  an  open  and*  fair  trial,  where  the  accused  is 
heard  and  the  witnesses  confronted ;  not  a  secret  condem- 
nation behind  the  back  of  the  party,  without  evidence  and 
without  opportunity  of  defense.  The  Navy  Department, 
as  well  as  the  board,  seems  to  have  taken  for  granted  that 
the  fundamental  principles  of  the  Constitution  and  the 
natuml  rights  of  freemen  might  be  trampled  down,  because 
the  statute  did  not  expressly  declare  that  the  investigation 
should  be  conducted  with  a  due  regard  for  common  fair- 
ness. But  I  maintain  that  the  word  mvestiga&m  implies 
everything.  When  an  act  of  the  legislature  is  silent  about 
the  mode  in  which  the  materials  for  a  judgment  against 
any  citizen  shall  be  collected,  no  man  has  a  right  to  infer 
that  it  was  intended  to  institute  a  tribunal  like  the  Star 
Chamber.  Whether  Congress  could  do  so  if  it  would,  is 
not  a  question  of  any  practical  importance;  for,  manifestly, 
such  an  idea  is  nowhere  expressed. 

2.  The  law  orders  a  cartful  investigation.  It  cannot  be 
careful  without  examining  witnesses  and  hearing  what  is 
said  on  botii  sides.  This  investigation  was  not  only  secret, 
but  it  was  hurried  over  with  such  rapidity,  as  to  show  that 
there  could  have  been  no  deliberate  interchange  of  opinion 
between  the  difierent  members.  Thirty  days,  five  hours 
each  day,  would  make  nine  thousand  minutes — something 
less  than  ten  minutes  to  each  case !  And  this  for  fifteen 
men  to  think  and  speak  and  agree  upon  the  facts  comprised 
within  the  separate  lives  of  nine  hundred  men,  and  settle 
upon  a  doom  which  drives  out  two  hundred  and  one  of 
them  into  poverty  and  shame! 

8.  The  law  requires  the  President  to  apprcve  the  finding 
of  the  board.  This  implies  that  they  shall  report  to  him 
not  only  their  decision,  but  the  fects  on  which  it  is 
grounded.  It  may  be  stated  as  an  inflexible  rule,  to  which 
there  is  no  exception,  that  eve^  tribunal  which  is  review- 
able by  ftnother  must  keep  such  a  record  of  its  proceedings 
that  the  revising  power  can  decide  as  the  tribunal  below 
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ought  to  have  decided,  and  upon  the  same  knowledge  of 
the  facts.  But  this  board  concealed  the  nature  of  each 
case  even  firom  the  President,  and  sent  him  nothing  but  a 
naked  list  of  the  men  whom  they  had  condemned.  In 
effect,  they  deprived  him  of  the  right  which  the  latv  and 
the  Constitution  gave  him  to  approve  or  disapprove  of  their 
judgment  Mr.  Pierce  signed  a  whole^le  approval  in  the 
dark. 

4.  I  need  not  say  to  you  (for  you  know  it)  that  the  act 
of  1855  commands  the  retiring  board  to  determine  on  the 
capacity  of  the  officers.  It  was  their  main,  principal, 
essential  duty  to  divide  carefully  the  capable  from  the  in- 
capable. After  getting  the  two  classes  distinctly  separated, 
then  they  might  proceed  to  assign  the  incapables  to  such 
place  on  the  reserved  list  as  they  thought  proper,  or  drop 
them  altogether.  They  did  not  understand  this  at  all.  The 
first  thing  they  did  shows  a  total  oblivion  of  the  task 
imposed  upon  them.  Immediately  after  organizing  they 
addressed  a  letter  to  the  Secretary  of  the  Navy,  asking  Aim 
to  send  them  the  names  of  those  who  were  incapable  and 
to  ^ve  the  reasons. 

5.  The  instructions  given  by  the  Secretary  were  calcu* 
lated  to  lead  the  board  away  from  the  true  point  of  inquiry. 
He  tells  them  that  they  are  to  inquire  into  ^Hlie  comparative 
merits  and  imfficimcy^*  of  the  officers.  Now,  nothing  can  be 
clearer  than  this,  that  the  law  looks  to  absolute  capacity  or 
incapacity,  and  each  man  is  to  be  judged  according  to  his 
own  several  capacity,  without  reference  to  that  of  others. 
But  this  was  a  direction  which  warranted  the  board  not 
only  in  departing  from  the  question  of  capacity  altogether^ 
but  also  in  making  the  general  merits  of  one  officer  a 
standard  for  another.  On  that  principle,  if  the  board  found 
two  men  both  good,  but  not  equally  so,  one  must  go  over- 
board and  the  other  must  follow  as  soon  as  a  third  could 
be  found  who  was  better  than  either.  No  doubt  the  board 
took  the  law  from  the  Secretary.  It  was  the  charge  under 
which  they  acted.    But  if  any  nisiprms  judge  in  the  conn- 
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try  would  commit  such  a  blunder,  it  is  easy  enough  to  tell 
what  would  become  of  the  verdict  in  a  court  of  error. 

6.  That  incapacity  was  not  the  point  they  aimed  at,  is 
also  apparent  from  the  fact  that  a  large  number  of  their 
victims  was  composed  of  the  ablest  and  most  heroic  men 
in  the  service.  Their  decisions  struck  down  many  who 
were  in  distant  seas,  demonstrating  their  capacity  in  the 
most  conclusive  manner  at  the  very  moment  when  this 
board  was  passing  upon  them. 

7.  But  the  astounding  fact  that  in  their  report  they  do 
not  say  one  word  about  the  capability  of  any  officer  in  the 
navy,  settles  the  illegality  of  their  whole  proceeding.  They 
were  not  only  to  investigate,  but  to  find  and  report  upon 
the  question  of  capability.  Until  they  met  this  responsibility 
fairly,  they  had  no  more  right  than  any  other  fifteen  men 
assembled  in  any  other  room  to  say  who  should  be  dropped 
and  retired.  Their  report  as  it  stands  is  a  judgment 
against  others  as  much  as  it  is  against  the  persons  they 
name. 

They  were  not  organized  merely  to  make  out  a  black 
list,  but  to  ascertain  an  important  fact  on  which  all  subse- 
quent proceedings  were  to  be  based.  I  maintain  that  the 
law  being  violated  in  its  fundamental  command,  everything 
done  against  those  men  is  unaathorized  and  void  from  the 
beginning.  This  proposition  is  perfectly  plain,  and  must 
be  upheld  by  the  common  sense  as  well  as  the  judicial 
mind  of  the  nation.  It  is  all  in  vain  to  think  that  this  can 
be  evaded  by  the  technical  plea  that  the  President  had  the 
power  to  strike  an  officer  from  the  rolls ;  fur  we  know  that 
he  did  not  so  strike  any  of  these  officers,  and  the  Secre- 
tary did  not  pretend  to  be  executing  the  constitutional 
power  of  the  President,  but,  on  the  contrary,  expressly  re- 
ferred his  acts  to  the  decision  of  the  Retiring  Board. 

These  proceedings  are  not  only  saturated  with  error,  but 
they  are  "top-full  of  direst  cruelty."  The  men  who  fell 
under  them  are  so  educated  as  to  make  them  extremely 
sensitive  to  everything  which  impugns  their  characters. 
Up  to  this  time  most  of  them  have  received  nothing  from 
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the  Government  except  the  barest  living.  They  have  spent 
many  years  of  toil,  privation,  self-denial  and  danger,  for 
the  rank,  honor  and  emolnment  promised  to  their  old  age. 
But  their  hopes  of  promotion  are  crushed,  their  only  occu- 
pation is  taken  away  when  it  is  too  late  to  learn  any  other^ 
and  poverty  and  shame  stare  them  in  the  face.  To  strike 
a  lawyer  or  a  seaman  i^  the  middle  or  in  the  decline  of 
life  ignominiously  from  the  rolls  of  his  profession,  is  an  in* 
jury  far  more  severe  than  to  confiscate  the  lands  of  the 
farmer  or  the  goods  of  a  merchant.  It  may  be  that  some 
of  our  naval  officers  have  committed  crimes  atrocious 
enough  to  deserve  this  extreme  and  frightful  penalty,  but 
God  in  his  mercy  forbid  that  the  people  of  this  nation  shall 
ever  become  tame  enough  patiently  to  see  it  inflicted  even 
on  the  guilty,  without  the  full  sanction  of  their  ordained 
and  established  law. 

But  what,  I  may  be  asked,  has  all  this  to  do  with  the 
review  of  the  courts  of  inquiry?  I  answer,  much,  every 
way.  It  is  the  wrongs  committed  by  the  Retiring  Board, 
and  not  those  of  the  courts,  that  you  are  asked  to  redress. 
The  act  of  1857  was  the  first  remedy  tried  by  Congress  for 
'  the  injustice  done  under  that  of  1855.  It  failed  signally, 
and  then  the  act  of  1858  was  passed,  which  is  a  new  and 
independent  remedy  for  the  viBry  same  evil.  You  see  be- 
fore you  a  large  number  of  men  who  are  groaning  under 
an  infliction  grossly  illegal,  and  you  have  the  undoubted 
power  to  relieve  them :  will  you  refuse  to  do  so  merely 
because  somebody  else  refused  to  do  so  before  you?  I 
trow  not. 

But  would  I  advise  the  restoration  of  the  whole  set  on 
the  mere  ground  of  illegality  ?  Most  assuredly  I  would, 
without  the  pause  of  an  instant  When  it  is  shown  that  a 
citizen  is  punished  contrary  to  law,  the  crime  against  good 
government  is  repeated  every  day  that  his  punishment  is 
prolonged.  The  law  and  the  Constitution  of  this  country 
are  surely  of  too  much  value  to  be  disregarded.  When  I 
show  that  a  sentence  of  expulsion  from  the  navy  is  unlaw- 
ful, it  is  most  effectually  condemned,  and  I  certainly  need 
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BOt  go  any  forther  to  insure  its  revetsaL  Onr  ancestors 
have  more  than  onoe  poured  out  their  blood  like  water  for 
the  naked  prmeiple  of  legal  jmUet^  and  we  their  children  have 
eadly  degenerate  if  we  would  not  arm  again  in  the  aame 
cauae.  It  is  not  the  merits  of  the  victims,  hut  the  outrage 
upon  a  sacred  right,  which  makes  an  illegal  sentence  so 
utterly  unendurable  to  a  people  like  ours.  The  Parliament 
of  England  did  not  repeal  its  action  in  the  Middlesex  elec- 
tion case  for  the  reason  that  John  Wilkes  was  a  better  man 
than  Col.  Luttrel ;  the  attainder  of  Algeron  Sidney  was 
not  reversed  on  the  ground  that  he  had  not  written  the 
paper  for  which  he  /suffered,  (f(yr  it  was  known  that  he  had,) 
but  because  the  fact  had  been  proved  by  incompetent 
evidence.  Why  were  the  judgments  of  the  Star  Chamber 
and Courtof  High  Commission  all  set  aside  T  Because  they 
were  secret  and  illegal  bodies  whose  very  justice  was  an 
offence  against  law.  In  our  country,  we  have  seen  a  fine 
refunded  to  the  heirs  of  a  man  who  had  paid  it  thirty 
years  before,  xmder  a  void  act  of  Congress,  and  a  famous 
resolution  (tf  the  Senate  was  expunged  from  its  record, 
merely  to  vindicate  the  law  and  the  Constitution.  This 
was,  at  once,  the  motive,  the  justification,  and  the  reward. 

All  these  men  ought  to  be  restored ;  this  much  is  due  to 
the  law  and  the  Constitution  which  were  violated  in  their 
persons.  If  any  of  them  have  committed  offences  deserv- 
ing of  punishment,  let  them  be  handed  over  to  a  court- 
martial,  and  proceeded  against  regularly  by  charge  and 
specification;  or,  if  that  practice  be  not  sharp  enough, 
exercise  the  presidential  power  of  striking  them  from  the 
rolls.  Then,  whatever  they  may  think  of  it,  the  rest  of  us 
can  feel  secure  under  the  protection  of  the  laws.  But  let 
this  stand  as  it  is,  and  what  safety  is  there  for  any  citizen  ? 

Such  a  course  will  also  have  the  effect  of  composing  this 
strife  which  otherwise  is  not  likely  to  come  to  an  end  for 
many  a  day.  Secretary  Dobbin,  in  the  report  of  1855, 
declares  that  the  action  of  the  board  had  produced  a  pro- 
found sensation  in  the  country.  He  is  right  The  public 
mind  was  struck  with  astonishment^  grief,  and  indignation,* 
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when  it  learned  that  in  this  free  country  two  hundred  of 
its  hest  and  hravest  men  had  suffered  under  a  proceeding' 
so  grossly  illegal  that  the  rottenest  monarchy  in  Europe 
has  not  seen  the  like  of  it  for  more  than  a  century.  This 
feeling  has  grown  since,  and  is  growing  yet.  The  pressure 
of  it  on  Congress  produced  the  act  of  1857,  and  when  that 
&iled  of  its  object,  the  act  of  1858.  It  is  useless  to  expect 
that  the  contest  will  ever  cease  until  the  law  and  Constitu* 
tion  have  achieved  a  perfect  triumph.  The  people  will  not 
see  any  man  punished  with  a  penalty  worse  than  death  for 
getting  drunk,  or  for  inability  to  pay  his  debts,  or  for  a 
misunderstanding  between  him  and  his  wife.  Their  hearts 
revolt  from  these  scandalous  inquisitions,  for  every  one 
knows  that  his  own  life  would  not  bear  them.  Especially 
do  they  object  to  this  being  done  under  an  ex  post  facto 
law,  whose  operation  stretches  back'over  the  peccadillos  of 
a  lifetime,  and  still  more  when  that  law  inflicts  a  punish^ 
ment  for  past  offences  which  no  legislature  in  a  civilized 
country  would  prescribe  even  for  future  offences  of  the 
same  kind.  They  look  to  you  with  hope  and  confidence 
that  you  will  at  once  wipe  this  shame  away. 

The  officers  who  composed  the  Retiring  Board  and  the 
courts  of  inquiry  undoubtedly  deserve  the  high  reputation 
they  have  in  their  own  profession;  their  honor  and  integi'ily 
are  not  to  be  questioned.  In  all  I  have  said  I  mean  nothing 
but  respect  for  them.  But  a  secret  tribunal  never  did  nor 
never  will  do  justice.  It  was  not  their  fault  that  they  pro- 
ceeded without  evidence.  The  members  of  the  courts 
were  men  who  knew  nothing  of  those  rules  and  principles 
which  the  experience  of  all  mankind  has  shown  to  be  abso- 
lutely necessary  in  the  investigation  of  truth.  Without 
those  lights  it  was  to  be  expected  that  they  would  stumble 
as  they  did  at  every  step.  This  accounts,  without  discredit 
to  them,  for  the  fact  that  their  decisions,  when  compared 
with  the  evidence,  are  the  most  extraordinary  and  incom- 
prehensible things  on  record. 

I  have  not  examined  one-third  of  the  cases ;  but  the 
records  which  have  come  under  my  observation  show  that 
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the  courts  of  inquiry,  with  all  their  good  intentions^  have 
made  a  sad  piece  of  work. 

It  is  very  apparent  that  they  commenced  every  investiga- 
tion with  the  assumption  that  the  accused  party  was  guilty 
of  something  for  which  it  was  right  and  proper  to  condemn 
him.  He  was  uniformly  expected  to  establish  his  innocence. 
This  he  could  do  only  by  calling  the  persons  who  knew  him 
and  who  could  testify  to  his  fitness  morally,  professionally, 
physically,  and  mentally.  An  officer  would  come  in  with 
a  host  of  the  most  respectable  witnesses,  in  and  out  of  the 
navy,  who  would  testify  in  the  strongest  and  clearest 
manner  of  his  high  character  for  every  quality  which 
could  make  him  efficient  and  worthy  of  confidence.  All 
this  was  in  vain,  if  his  enemies  would  get  up  some  stale 
accusation  against  him,  showing  that,  at  a  former  period 
of  his  life,  no  matter  how  long  ago,  he  committed  a  breach 
of  discipline  or  of  morals.  I  do  not  think  the  members 
of  those  courts  knew  or  even  suspected  that  they  were 
weighing  evidence  in  a  scale  which  had  a  longer  beam  on 
one  side  than  on  the  other.  But  for  us  who  stand  off  and 
look  at  results,  it  is  impossible  not  to  see  that  their  balances 
were  very  badly  adjusted. 

In  very  many  cases,  officers  who  had  performed  all  their 
duties  in  the  most  perfect  manner  to  the  admiration  of  their 
associates  during  their  whole  professional  lives,,  were  pro- 
nounced incapable  of  performing  those  same  duties;  and 
the  only  pretence  of  a  reason  for  this  was,  that,  at  some 
tim^  or  times  in  their  previous  history,  they  had  been 
intoxicated.  The  courts  have  gone  back  as  far  as  thirtrir 
years  to  find  a  solitary  instance  of  insobriety. 

They  have  suffered  the  private  pecuniary  transactions  of 
officers  to  be  dragged  before  them,  investigated  their 
boarding  bills,  their  horse  trades,  their  loans  of  money, 
and  the  accounts  of  their  shop-keepers.  If  these  latter 
were  not  paid  promptly,  or  an  explani^on  of  their  non- 
payment furnished,  the  party  accused  had  no  chance  of 
restoration.  Imprisonment  for  debt  is  abolished  by  nearly 
the  whole  civilized  world.    Debt  is  not  now  consider^  i| 
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crime  anywhere  in  Christendom.  These  courts  not  only 
punished  present  indebtedness  with  extreme  severity,  but 
ihey  went  back  to  o]d  obligations  long  since  paid,  settled, 
and  satisfied ;  and  what  is  worse,  they  allowed  them  to  be 
established  by  evidence  which  no  justice  of  the  peace  in  all 
this  country  would  have  received. 

The  constitutional  provision  which  forbids  that  any  citi- 
zen shall  be  harassed  or  vexed  more  than  once  for  the 
same  offence  was  totally  disregarded.  The  record  of  a 
former  sentence,  so  fiur  from  being  a  protection  to  the  party, 
was  received  as  conclusive  evidence  that  he  ought  to  be 
punished  over  again.  For  that  purpose,  no  proceeding  of  ' 
ft  court-martial  was  too  old,  too  unjust,  or  too  absurd. 

One  of  the  bravest,  most  honorable,  efficient  and  upright 
men  in  the  navy,  had  the  record  of  a  court-martial  read 
against  him  by  which  it  appeared  that,  when  a  mere  boy, 
he  had  been  convicted  of  an  offence  the  gravamen  of  which 
consisted  in  shutting  a  door  behind  him  *'  with  considerabU 
trioUnee." 

Another,  an  old  commodore,  whose  gallant  services  in 
the  war  of  1812  are  admitted,  and  whose  uniform  character 
for  integrity  is  not  denied,  has  been  branded  with  willful 
&lsehood,  and  fiirloughed,  because  twelve  years  before  he 
was  found  guilty  by  a  court-martial  of  making  a  statement 
which  that  same  court-martial  on  the  same  trial  solemnly 
pronounced  to  be  true. 

A  lieutenant  who  had  endured  the  most  appalling  hard- 
ship in  the  service  of  his  country,  and  who  produced  the 
most  indubitable  evidence  of  his  high  capacity,  was  sub- 
jected to  an  inquisition  into  the  private  affisiirs  of  his  &mily. 
The  result  was,  that  the  court  declared,  and  put  it  on  record 
as  an  established  fact,  that  he  had  committed  violence  on 
his  wife  when  she  was  sick  in  bed  from  recent  confinement; 
and  this  they  did  without  having  one  scintilla  of  legal 
evidence  to  base  their  finding  upon. 

An  officer  of  remarkable  ability  and  great  attainments, 
with  a  perfectly  pure  moral  character  and  sound  bodily 
^constitution,  was  retired  by  the  board.    When  the  court  of 
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inquiry  came  to  sit  upon  him,  they  found  that  he  had 
learned  in  early  youth  all  that  could  be  learned  by  sea  8er«> 
vice.  Having  accompU^ed  that,  he  aspired  to  the  higher 
walks  of  his  profession,  and  became  a  proficient  in  the 
sciences  eonneeted  with  it.  He  was  employed  by  the 
Government  in  duties  which  the  mass  of  naval  ofiEicers  are 
nowise  fit  for.  His  astronomical  observations  and  discoveU 
ries  gave  him  a  world-wide  fitme,  and  won  the  highest 
honor  for  the  American  navy.  Even  after  he  was  retired, 
the  department  employed  him,  and  is  using  his  services  at 
this  moment,  for  the  good  reason  that  no  unretired  man 
could  fill  his  place.  The  court  of  inquiry  would  not  restore 
him,  because  he  had  not  been  to  sea  for  twenty  years, 
though  his  services  on  shore  were  performed  under  orders 
which  he  dared  not  disobe^^,  and  though  he  had  notified 
the  department  at  the  beginning  of  the  Mexican  war  that 
he  was  ready  for  any  service.  The  court  thought  that  he 
had,  perhaps,  forgotten  how  to  perform  some  of  those 
mechanical  arts  which  are  required  in  practical  navigation. 
This  man  is  turned  down  and  kept  down,  and  denied  all 
chance  of  future  promotion,  solely  because  he  could  not  be 
spared  from  the  highest  duties  of  his  profession,  and  because 
the  Government  knew  that  such  an  intellect  would  be 
wasted  in  common  sea-service,  when  the  country  was  at 
peace.  Suppose  the  parallel  ease  of  a  lawyer  who  has 
quit  practising  in  the  police  courts  for  twenty  years,  because 
the  public  has  demanded  his  services  in  the  Supreme  Court 
of  the  United  States,  what  would  be  thougUt  of  an  order 
to  strike  him  from  the  rolls  for  that  reason? 

Some  of  these  unfortunate  officers  have  been  cashiered 
for  ill-health.  If  the  law  itself  were  not  an  outrage  on  the 
Constitution,  this  (when  it  is  true)  would  be  a  better  reason 
than  is  usually  given  for  the  decision  of  the  courts.  The 
truth,  too,  is  easily  ascertained.  The  question  whether  a 
man  is  sick  or  well  is  so  plain  and  simple,  that  one  would 
think  it  impossible  for  any  amount  of  human  perversity  to 
make  a  mistake  about  it.  There  is  the  body  of  the  party ' 
subject  to  examination,  and  the  surgeons  of  the  navy  ready 
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to  inspect  it  Yet  in  many  (I  Bhould  think  a  majority)  of 
the  cases  which  turned  upon  this  fact,  the  decisions  of  the 
court  were  in  flat  opposition  to  clear  and  uncontradicted 
evidence. 

The  whole  of  this  business  from  the  beginning  down  to 
the  present  time,  the  law  itself,  the  action  of  the  secret 
board,  and  the  decisions  of  courts  of  inquiry,  are  all  opposed 
to  the  principles  of  the  Constitution,  and  most  of  them  are 
shocking  violations  of  that  common  justice  which  the  Gov- 
ernment owes  to  every  citizen.  I  have  heard  no  defence 
of  them  except  that  an  officer  has  no  estate  in  his  commis- 
sion which  may  not  be  defeated  at  the  will  of  the  President. 
I  admit  the  technical  power  of  the  Chief  Executive  to  strike 
an  officer  from  the  rolls,  but  it  does  not  follow  that  the 
same  power  can  therefore  be  pxercised  by  a  secret  board, 
even  with  the  President's  consent  Besides,  if  the  Presi- 
dent has  done  this  thing  himself,  it  would  have  been  such 
an  abuse  of  his  power  that  it  ought  not  to  be  tolerated.  A 
court  may  strike  a  counsellor  from  the  rolls,  but  the  judge 
cannot  put  him  at  the  mercy  of  a  cabal.  He  must  perform 
the  duty,  when  it  is  a  duty,  in  his  own  person,  and  he  must 
perform  it  justiy  and  properly,  at  the  peril  of  impeach* 
ment* 

By  restoring  these  retired  and  dropped  officers  at  once 
and  all  together,  you  will  do  ai^  actof  compendious  justice, 
and  at  the  same  time  make  every  sound  heart  in  the  nation 
glad  and  grateful. 

Very  respectfully,  yours,  Ac, 

J.  S.  BLACK 

The  PfiBSiDEirr. 
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BEPOET  OF  THE  ATTOBNEY  GENEBAL  ON  THE  CASE  OF  CAP- 
TAIN  VOOBHEES-DBOPPED. 

ATT0ENS7  GbKISBAL'S  OpPICB, 

October  15, 1858, 
Sib  :  Captain  Voorhees  has  been  in  the  service  for  nearly 
balf  a  eentnry.  His  ability  to  perform  his  duties  is  proved 
by  incontestible  and  uncontradicted  evidence ;  not  a  doubt 
of  it  can  be  rationally  entertained.  His  restoration  was 
refused  on  the  ground  that  he  was  once  found  guilty  by  a 
court  martial  of  certain  offences,  and  once  his  conduct 
was  disapproved  by  the  Navy  Department  This  case, 
therefore,  fairly  raises  the  question  whether  an  officer  who 
is,  beyond  all  doubt,  thoroughly  able  to  perform  all  his 
duties  ashore  and  afloat,  and  who  has  generally  performed 
them  to  the  entire  satis&ction  of  his  country  during  a 
period  of  fifty  years,  can,  under  the  retiring  law,  be  pun- 
ished and  disgraced  permanentiy  for  the  whole  remainder 
of,  his  life,  because  of  some  delinquency  which  may  have 
occurred  in  the  course  of  a  long  service,  and  for  which  he 
has  already  been  punished.  If  you  think,  as  I  do  not 
think,  that  this  is  just  and  proper,  it  will  be  necessary  to 
re-examine  the  records  of  the  old  courts  martial  by  which 
he  was  tried  thirteen  years  ago. 

By  the  first  (June  2, 1846,)  he  was  charged  with  an  im- 
proper interference  at  Buenos  Ayres  between  the  Monte- 
videan  and  Buenos  Ayrean  governments,  which  were  then 
at  war.  I  presume  that  this  was  regarded  at  the  time,  and 
justly  regarded,  as  a  mere  error  of  judgment;  he  thought 
he  was  performing  his  duty.  The  punishment  to  which 
he  was  sentenced  was  a  reprimand  and  suspension  for 
three  years. 

Another  charge  on  which  he  was  tried  at  or  about  the 
same  time  was  the  infliction  of  illegal  punishment  on  his 
crew.  The  specification  under  this  charge  was,  not  that 
he  had  ever  inflicted  such  punishment  or  caused  it  to  be 
done,  but  that  he  had  entered  upon  the  log-book  of  the 
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Bhip  an  order  authorizing  corporal  punishment  hy  the 
lieutenants  to  a  certain  extent,  and  with  certain  limita- 
tions«  His  defense  was,  that  he  had  the  sanction  of  the 
Navy  Department  for  the  order.  It  was  overruled,  appar- 
ently because  it  was  thought  that  the  Secretary  of  the  Navy 
could  not  justify  an  act  which  the  court  believed  to  be 
contrary  to  law.  It  is  not  worth  while  to  inquire  who  had 
the  right  side  on  this  sharp  point,  since  the  proceeding  wad 
flatly  illegal  at  any  rate.  The  specification  does  not  sup- 
port the  charge.  Inflicting  illegal  punishment  is  one 
thing,  and  declaring  his  intention  to  permit  it  is  quite 
another.  The  charge  was  not  proved,  and  the  accused 
party  ought  to  have  been  acquitted. 

It  is  proper  to  add  upon  this  point  that  the  court-martial 
placed  on  the  record  its  conviction  that  Captain  Voorhees, 
in  making  the  order,  did  act  under  the  supposed  authority 
of  Mr.  Secretary  Upshur.  The  case,  then,  stands  thus : 
The  law  did  not  authorize  any  seamto  to  be  flogged  at 
all;  but  the  Secretary  of  the  Navy,  misapprehending  the 
law,  instructs  a  captain  that,  for  certain  offences,  he  may 
.  give  a  seaman  six  lashes.  The  captain,  by  way  of  showing 
his  intention  to  conform  his  conduct  to  the  highest  author- 
ity, makes  an  order  limiting  that  species  of  punishment 
accordingly.  But  he  never  suffers  a  stripe  to  be  laid  on 
the  back  of  any  man  in  the  vessel  during  his  whole  cruise. 
Upon  these  fiicts  the  captain  is  afterwards  convicted  of  the 
charge  that  he  did  actually  inflict  illegal  punishment. 

The  same  court  tried  him  on  two  other  charges,  which 
ought  to  be  somewhat  minutely  examined.  The  whole 
proceedings  were  curious,  and  ^e  use  made  of  them  by 
the  court  of  inquiry  last  summer  was  very  extraordinary. 

One  of  those  charges  was  "disobedience  of  orders,"  with 
two  specifications — 1,  that,  on  his  return  from  Buenos 
Ayres,  he  took  his  ship  to  Annapolis  instead  of  going  to 
Norfolk,  as  he  had  been  ordered  by  Commodore  Turner, 
who  commanded  the  squadron;  2,  that,  when  ordered  by 
the  Secretary  of  the  Navy  to  leave  Annapolis  and  repair  to 
Norfolk,  he  delayed  obedience  longer  than  was  necessary. 
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To  the  second  of  these  specifications  he  opposed  a  sim- 
ple denial  of  the  fact,  and  the  court  martial  found  it  not 
proved.  He  obeyed  the  o^er  from  the  Department  as 
promptly  as  he  could.  His  defence  to  the  other  specifica- 
tion was,  that  the  state  of  the  weather  when  he  entered 
the  Chesapeake  bay  made  it  impossible  for  him  to  get  into 
Korfolk,  and  absolutely  compelled  him  to  go  to  Annapolis. 
He  proved  by  one  of  his  lieutenants  that  he  could  not  go 
to  Norfolk,  though  he  was  of  opinion  that  the  ship  might 
have  been  taken  into  Hampton  Boads.  But  Hampton 
Roads  was  not  Norfolk  any  more  than  Annapolis.  The 
pilot's  testimony,  which  was  precise,  circumstantial,  and 
positive,  showed  that  neither  Hampton  Roads  nor  Norfolk 
could  have  been  made,  and  that  Captain  Voorhees  was 
literally  driven  to  Annapolis  by  stress  of  weather.  With 
this  evidence  before  it,  the  court  came  to  the  very  just 
conclusion  that  Captain  Voorhees,  though  he  had  not 
complied  with  the  order  of  Commodore  Turner,  had  not 
wilfully  disobeyed  it  They  acquitted  him  of  that  specifi- 
cation also,  and  found  him  not  gviliy  of  ike  charge.  I  have 
called  your  special  attention  to  this  acquittal,  because  it 
has  an  important  bearing  on  the  other  charge,  of  which  he 
was  convicted. 

That  other  charge  was  "  scandalous  conduct,  tending  to 
the  subversion  of  good  morale."  The  scandalous  conduct 
consisted  in  writing  a  letter  to  the  Secretary  of  the  Navy, 
immediately  after  his  arrival  at  Annapolis,  explaining  his 
reason  for  not  gcjng  to  Norfolk.  He  said  that  it  was  not 
a  willful  or  intentional  violation  of  his  order;  that  the  wind 
and  weather  had  forced  him  to  it ;  and  if  he  had  offended 
the  Department,  he  was  sorry  for  it  The  Secretary  of  the 
Navy  accused  him  of  going  to  Annapolis  by  design,  and 
pronounced  his  statement  to  the  contrary  a  williul  false- 
hood. Strange  to  say,  the  court  martial  convicted  him  of 
this  charge ;  that  is,  they  found  him  guilty  of  willful  and 
premeditated  falsehood  in  making  to  the  Secretary  that 
very  statement  which  they  themselves,  in  their  finding 
16  * 
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upon  the  other  charge,  had  Bolemnly  pronounced  to  be 
true. 

They  were  doubtiess  led  inta  this  Absurdity,  partly  by  ^ 
the  imposing  manner  in  which  it  wa»  aaserted,  and  the 
high  quarter  whence  it  came,  (for  the  Secretary  of  the 
Navy  waa  the  accuser,)  but  principally  by  tha  testimony 
of  a  lieutenant  of  the  ship,  who  declared  that,  on  the  voy- 
age home,  somewhere  about  th^  equator,  the  captain  told 
him  he.  intended  to  take  the  Congress  to  Annapolis,  giving 
^  a  reason  that  he  would  show  her  to  the  President  and 
Secretary  of  the  Navy,  for  she  was  in  fine  order.  It  ia 
useless  to  discuss  the  question,  whether  ^  mere  intention, 
expressed  by  an  officer  in  conversation,  to  disobey  an 
order,  is  a  punishable  offence  or  npL  However  that  may 
be,  Captain  Vporhees  was  not  tried  for  any  such  crime. 
He  was  charged  with  falsehood  in  stating  that  the  winda 
had  driven  him  to  Annapolis  against  his  will.  He  proved< 
that  he  took  a  pilot  on  board,  and  directed  him  to  steer 
for  Norfolk;  thftt  a  fair  and  faithful  effort  was  made  to  do 
so,  which  was  not  given  up  until  it  became  hopeless*  Tho 
Qourt  admits  all  thia,  and  then  convicts  him  of  fEtlsehood 
for  saying  it,  because  he  made  some  loose  expression  at. 
the  equator,  from  which  they  infer  that  he  might  have 
disobeyed  the  order,  even  if  the  wind  had  been  fair.  I 
aver  that  no  human  tribunal  has  a  right  to  couple  an  act 
and  a  motive  together,  unless  the  two  are  consistent  with 
.  one  another.  In  other  words,  every  sane  man  is  conclu-* 
sively  presumed  to  intend  that  which  he  in  fact  does. 
Here  the  act  was  right,  and  the  motive  could  not  be 
wrong,  or  if  it  was,  the  punishment  of  it  must  be  left  to 
Him  who  searches  the  heart  Captain  Voorhees  did:  not 
disobey  his  order,  thercjfore  no  man  can  presume  to  say 
that  he  intended  to  disobey  it  Suppose  a  person  threatens 
to  commit  murder,  and  a  month  afterwards  he  kills  a  man 
in  clear  self-defense,  after  trying  his  best  to  avoid  it,  cer- 
tainly no  court  would  hang  him,  much  less  would  a  jury 
be  expected  to  pronounce  his  defense  true,  and  brand  it  aa 
false  in  the  same  breath. 
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The  record  of  this  court  martial  teas  settt  to  the  Navy 
Department  with  all  its  imperfections  on  its  head,  showing 
simply  and  plainly  that  Captain  Voorhees  was  found  guilty 
of  inflicting  illegal  punishment,  which  never  was  inflicted, 
atid  of  making  a  false  statement,  trhich  was  manifestly 
true.  The  head  and  front  of  his  offense  had  that  extent, 
and  nothing  more,  as  every  one  could  see  it  defined  with- 
out the  trouble  of  looking  beyond  the  opinion  of  the  court 
itself.  The  sentence  was,  that  the  accused  should  be  sus- 
pended for  eighteen  months. 

When  the  Secretary  of  the  Navy  read  this  record  he 
fired  up  with  indignation,  not  that  an  innocent  man  had 
been  convicted,  but  because  he  was  not  found  guilty  of 
disobedience  in  the  teeth  of  the  evidence,  and  because,  in 
his  opinion,  the  punishment  was  not  nearly. severe  enough 
for  flogging  sailors  who  had  not  been  flogged,  or  for  telling 
falsehoods  which  were  true.  He  blazed  out  in  a  long  lee- 
ture  to  the  senior  officer  upon  the  misdoings  of  the  court, 
Und  closed  by  an  order'  reconvening  the  members,  and 
requiring  them  to  modify  what  he  tertns  their  "verdict.'' 
They  had  been  dissob^ed  by  the  Secretary's  own  order, 
and  their  authority  over  the  matter  T^as  wholly  gone;  but, 
nevertheless,  they  did  as  they  were  bidden.  They  met 
again,  and  with  many  expressions  of  dislike  for  the  painful 
duty  thus  forced  upon  them — mvlia  ab  imo  pectore  gemens — 
they  proceeded  to  undo  what  they  had  done  before.  They 
could  not  change  their  opinion  on  the  facts,  and  they  had 
already  made  as  much  out  of  the  imaginary  flogging  as 
they  could.  But,  oil  the  charge  of  falsehood,  they  apolo- 
gized for  the  lenity  of  their  sentence,  and  changed  it  to  an 
ignominous  dismissal  from  the  service.  Appended  to  this, 
however,  was  their  unanimous  recommendation  of  the 
accused  to  the  merciful  consideration  of  the  confirming 
power,  grounded  oh  their  knowledge  of  his  uniform  char- 
acter for  integrity,  his  gallant  services  as  an  oflicer  in  the 
last  war,  and  his  long  continuance  in  the  navy  without 
reproach  or  dereliction  of  duty. 

The  President  did  not  approve   the    sentence.      He 
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reversed  it,  and  substitnted  suspension  for  five  years.  In 
1847  the  President  remitted  the  whole  sentence,  restored 
Captain  Yoorhees  unconditionally  to  his  full  rank  in  the 
navy,  and  gave  him  the  command  of  the  East  India 
squadron.  At  a  still  later  period  he  demanded  the  pay 
which  had  been  withheld  from  him  during  the  period  of 
his  nominal  suspension,  on  the  ground  that  he  had  never 
been  legally  suspended.  The  question  was  referred  to  the 
Attorney  General,  who  decided  that  the  whole  proceeding 
of  the  court  martial  was  utterly  null  and  void.  The  first 
sentence,  he  said,  had  never  been  approved,  and  the  second 
had  been  pronounced  by  men  whose  authority  as  a  court 
had  previously  become  functus  officio.  His  back  pay  was 
given  to  him,  and  justice,  after  a  long  struggle,  seemed  to 
be  satisfied  at  last. 

This  preposterous  judgment,  hideously  unjust,  self-con* 
tradictory  on  its  own  face,  pronounced  under  the  unlawful 
constraint  of  superior  power,  by  a  court  which  had  been 
previously  stripped  of  all  jurisdiction,  reversed  by  the 
President  in  the  proper  exercise  of  his  constitutional 
authority,  declared  by  the  highest  legal  functionary  of  the 
Government  to  be  a  mere  nullity — ^this  judgment,  after 
being  sunk  fathom  deep  for  a  dozen  years,  with  all  these 
weights  tied  to  its  neck,  is  fished  up  again  by  some  expert 
diver,  and  offered  as  the  groundwork  for  a  new  punish- 
ment as  frightful  as  that  from  which  the  accused  was 
formerly  rescued  by  the  justice  of  his  country. 

The  court  of  inquiry  received  it  with  all  the  honors. 
They  declared  it  to  be  not  only  proper  and  good  evidence, 
but  the  best  and  most  proper  that  could  be  produced. 
They  expressly  make  it  the  basis  of  their  decision  that  he 
is  mentally  and  morally  unfit.  With  this  two-fold  blister 
on  his  reputation  they  drive  him  forth  out  of  the  service. 
They  allow  him  furlough  pay,  but  remind  him  that  he 
owes  even  that  to  their  mercy.  The  judgment  is  suffered 
to  ride  down  all  the  evidence,  ovenvhelming  as  it  is,  of 
his  irreproachable  character  for  good  morals,  his  gallant 
behavior  during  the  war,  his  long  services  and  his  high 
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qaalificatioDS;  Its  total  invalidily  makes  no  difference, 
and  they  say  that  the  President's  reversal  is  nothing  to 
them  in  this  inquiry.  They  concede  his  power  to  remit 
the  sentence;  hat  he  could  not  blot  out  the  offence  or 
restore  a  forfeited  reputation.  They  add  that  no  man  is 
fit  for  the  navy  who  gives  occasion  for  such  acta  of  Execu- 
tive clemency.  On  this  I  have  but  one  word  of  comment.  * 
Captain  Voorhees  gave  no  occasion  for  an  act  of  Executive 
demency;  but  the  unlawful  proceedings  of  the  Secretary, 
and  the  grossly  erroneous  decision  of  the  court  martial, 
gave  occasion  for  an  act  of  Uxecutive  justice. 

But  is  it  proper,  in  any  such  case  as  this,  to  let  the  de- 
cision of  a  former  court  martial  be  read  in  evidence  against 
the  accused  party?  It  is  not  possible  to  answer  this  in  the 
affirmative.  The  court  which  pronounced  the  former 
judgment  either  had  or  had  not  jurisdiction.  If  it  had  not, 
then  the  judgment  was  a  mere  nullity.  If  it  had,  then  the 
judgment  is  a  flat  bar  to  any  farther  inquiry  on  the  matter: 
Quaci/mque  via  data^  it  must  be  ruled  out  when  offered  by 
the  Gk>vemment  The  accused  may  use  it  properly  enough 
as  an  estopple  to  prevent  the  Government  from  pressing 
the  same  old  charge  again.  It  is  a  principle  of  common 
humanity,  a  universal  rule  of  law,  and  an  express  provision 
of  the  Constitution,  that  no  man  shall  be  twice  put  in  jeop- 
ardy, or  twice  called  on  to  answer,  for  the  same  offence. 
When  accused  the  second  time,  his  previous  conviction  or 
acquittal  is  a  full,  complete,  and  all-sufficient  defence.  It 
often  happens  that  attempts  are  made  to  try  a  man  over 
again  for  a  crime  of  which  he  has  once  been  acquitted;  hut 
these  courts  of  inquiry  have  furnished  the  first  instances, 
within  my  knowledge,  of  a  second  punishment  grounded 
upon  a  former  conviction.  The  very  fact  which  should 
protect  the  party  and  give  him  perfect  immunity,  is  offered 
as  a  reason  for  inflicting  the  injury.  That  record  which 
should  be  his  shield  of  defence,  is  used  by  his  adversary  as 
a  sword  for  his  destruction.  Neither  the  law  of  1855,  nor 
that  of  1857,  authorizes  this,  and  there  is  no  power  in  the 
Government  which  can  make  a  law  that  will  authorize  it 
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Sach  a  law  would  not  only  violate  the  constitutional  pro* 
vision  already  referred  to,  but  come  in  direct  conflict  with 
another  one  equally  sacred,  namely,  that  by  which  all  ex 
post  facto  laws  are  positively  forbidden. 

I  think  no  one  will  allege  that  this  is  not  a  second  pun- 
ishment. An  officer  has  been  convicted  of  an  offence 
twenty  or  thiriy  years  ago,  and  suffered  the  penalty  which 
the  law  then  annexed  to  it,  or  such  part  of  that  penalty  as 
his  legal  judges  saw  fit  to  inflict.  He  was  not  sentenced 
to  dismissal  or  perpetual  suspension,  either  because  that 
was  then  illegal,  or  else  because  the  offence  was  no^ 
thought  great  enough  to  deserve  it  Kow  he  is  called 
upon  by  another  tribunal,  organized  under  a  subsequent 
law,  to  explain  the  circumstances  of  that  same  offence,  and 
if  he  cannot  do  it,  the  consequence  must  be  his  profea* 
sional  destruction  and  the  ruin  of  his  character ;  a  second 
punishment  far  more  severe  than  the  first  one.  It  will  not 
do  to  meet  a  plain  truth  like  this  with  a  mere  technical 
argument.  Every  man  who  has  sense  enough  to  know 
his  right  hand  from  his  left,  must  see  that  it  is  a  second 
penalty.  This  is  a  practical,  serious,  and  most  important 
£act,  which  no  system  of  artificial  reasoning  can  change 
into  a  falsehood.  The  great  principles  of  natural  justice, 
and  the  express  provisions  of  the  Constitution,  will  not 
suffer  themselves  to  be  quibbled  away. 

The  Constitution  does  apply,  and  is  universally  admitted 
to  apply,  with  the  same  force  and  effect  to  militaiy  courts 
as  to  other  tribunals.  The  protection  against  double  pun- 
ishment under  one  conviction  is  more  important  in  mill* 
tary  courts,  because  they  are  much  more  likely  to  do  iiyus- 
tice.  They  are  the  most  fallible  tribunals  in  all  this  fitllible 
world.  It  is  always  a  measuring  cast,  whether  the  first 
punishment  was  itself  right  or  wrong.  Those  tribunals  are 
generally  composed  of  men  who,  though  they  are  upright, 
honorable,  and  distinguished  in  their  own  profession,  have 
no  training,  no  knowledge,  and  no  manner  of  fitness  for 
weighing  evidence  or  administering  legal  j  ustice.  As  long 
aa  the  history  of  England  is  read,  the  hearts  of  men  will 
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contiiiTie  to  shudder  at  the  crael  ignorance  which  sacrificed 
the  life  of  Admiral  Byng.  In  our  dwn  country  we  have 
often  seen  such  courts  acquitting  murderers  in  the  face  of 
the  dearest  proof,  and  then  again  punishing  other  persons 
With  a  penalty  worse  than  death  for  long  forgotten  pecca- 
dilloes^ which  a  Puritan  congregation  would  hardly  have 
adjudged  to  be  within  the  blue  laws  of  Connecticut 

There  is  another  consideration  which  ought  to  prevent  a 
record  like  this  from  beinjg  read ;  and  that  is  the  lapse  of 
time  since  it  was  made  up.  Kyou  can  go  back  on  a  man 
ten  or  fifteen  years,  you  may  go  back  fifty.  In  point  of 
fiu^t,  a  record  was  read  against  Captain  Ramsay  of  a  trial 
to  which  he  was  subjected  upwards  of  forty  years  before, 
when  every  witness  who  might  have  explained  the  circum- 
stances attending  it  was  probably  dead.  In  this  cose  of 
Captain  Voorhees,  it  happened  by  mere  chance  that  the 
pilot  was  still  aliv^^  by  Whose  testimony  the  accused  wa^ 
able  to  prove  over  again  what  he  had  proved  twelve  yean^ 
previously.  The  law  protects  an  officer  from  being  tried 
even  once  for  an  offence  more  than  ttvo  years  old.  This 
is  expedient,  wise,  and  humane.  But  it  is  absurd  and 
cruel  to  make  hini  answer  to  a  stale  chiirge  on  which  he 
has  already  suffered,  and  it  is  a  terrible  aggravatioh  of  the 
wrong  that  the  instrument  of  its  p^ipetration  is  a  secret 
and  irresponsible  tribunal,  convened  without  his  knowl- 
edge, and  composed,  it  may  be,  of  his  enemies  and  rivals. 

The  refusal  of  the  court  of  inquiry  to  restore  Captain 
Yoorhees  is  put  also  on  another  ground,  though  not  much 
stress  is  laid  upon  it  It  appears  that  Idfter  his  restoration 
by  the  President,  in  1847^  he  was  ordered  to  China  as  com- 
mander of  the  East  India  squadron.  He  proceeded  in  the 
way  and  by  the  route  indicated  in  his  orders  to  the  China 
sea,  relieved  Commodore  ,Qeisenger,  and  hoisted  his 
pennant  on  the  Plymouth. 

In  March,  1851,  he  arrived  with  the  Plymouth  at  Annap- 
olis. The  Secretary  of  the  Kavy  demanded  his  reasons  for 
returning  without  orders.    I  will  give  the  principal  points 


2S2  HON.  JEBEMIAH  S.  BLACK 

Report  on   the  Case  of  Captain   Voorhees. 

of  his  reply  (which  is  very  long)  ia  my  own  order  and  in 
as  few  words  as  possible. 

He.  said  that  the  East  Indies  was  not  regarded  and  never 
had  been  regarded  as  a  regular  relief  station*  The  orders 
addressed  to  his  predecessor,  and  turned  over  to  him  for 
his  guidance,  expressly  required  him  to  act  for  himself 
when  any  unforeseen  condition  of  things  arose,  and,  on 
account  of  the  great  distance,  it  was  necessary  this  discretion 
should  be  allowed*  Facts  which  made  his  return  necessary, 
and  which  could  not  be  known  at  home,  had  occurred 
during  a  five  months'  cruise  in  the  China  sea.  The  expo- 
sure had  been  so  great,  and  the  effect  of  the  climate  so 
severe,  that  the  health  of  the  ofiicers  and  crew  had  been  pros* 
trated.  A  case  of  cholera  had  occurred  on  board,  and 
many  of  the  men  were  attacked  with  symptoms  of  it  His 
second  in  command  was  unable  to  do  duty,  and  he  himself 
was  so  enfeebled  that  he  fainted  on  the  deck.  He  would 
have  been  compelled,  if  he  had  remained  there,  to  go  to  a 
hospital  on  shore.  All  these  facts  are  fully  attested  by  the 
certificates  of  the  fleet  surgeon,  who  expresses  his  decided 
conviction  that  Captain  Voorhees'  return  was  entirely  jus- 
tifiable, and  earnestly  recommends  the  removal  of  the  Ply- 
mouth from  that  station  as  the  only  means  oi  saving  the 
lives  of  many  of  the  crew  and  the  efficiency  of  the  ship  as 
man-of-war.  In  addition  to  this,  he  says  that  the  term  of 
service  of  the  crew  (or  most  of  them)  was  about  to  expire, 
and  it  was  necessary  that  the  ship's  movements  should  be 
Bp  arranged  as  to  discharge  them  in  the  United  States. 
But  his  strongest  point,  as  I  think,  is  this :  He  had  Mr. 
Balistier  on  board,  who  was  charged  by  the  Government 
with  certain  diplomatic  duties  in  that  region,  and  the  cruise 
of  the  Plymouth  had  been  made  for  the  purpose  of  carry^ 
ing  him  to  those  places  in  the  China  sea  which  he  had  been 
instructed  to  visit  Mr.  Balistier  received  despatches  from 
the  State  Department,  which  were  also  sent  to  Commodore 
Voorhees  for  his  instruction.  By  these  despatches  it  ap- 
peared that  an  application  had  been  made  to  the  Secretary 
of  the  Navy  for  an  order  to  prolong  the  cruise  of  the  Ply- 
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moath  80  that  Mr.  Balistier  might  complete  his  misBion  in 
her.  This  was  refased,  and  an  alternative  embraced  in  the 
same  application  was  conceded.  The  Jamestown  and  a 
steamer  were  ordered  out^  and  Mr.  Balistier  was  informed 
that  one  or  the  other  of  those  vessels  would  be  authorized 
to  take  him  on  board.  From  all  this  Commodore  Yoor- 
bees  inferred  that  he  was  expected  to  come  home  without 
further  orders,  and  in  doing  so,  he  considered  himself  as 
acting  under  the  implied  directions  of  the  Department,  or 
at  least  not  transcending  the  discretionary  power  with 
which  he  was  clothed* 

This  explanation  was  given  on  the  7th  of  February,  1851. 
The  Secretary  kept  it  without  replying  until  the  20th  of 
March,  and  then  wrote  the  commodore  a  brief  note,  in 
which  he  said  that  his  reasons  were  not  satisfactory,  that 
his  return  was  a  clear  breach  of  duty,  and  that  his  con- 
duct was  decidedly  disapproved  by  the  Department  In 
the  same  note,  however,  he  told  him  that  no  further  pro- 
ceedings would  be  .instituted. 

The  court  of  inquiiy  say  that  he  deserted  his  command, 
and  gave  occasion  for  severe  censure.  This  was  giving  it 
the  harshest  possible  construction.  How  much  weight  it 
had  in  forming  their  judgment  does  not  appear.  But  it 
was  not  entitled  to  any  at  all.  It  is  manifest  that  the  Sec- 
retary thought  his  return  perfectly  excusable,  and  yet  not 
absolutely  justifiable  by  the  strict  rules  of  discipline,  fie 
was,  therefore,  bound  to  withhold  his  approbation,  but  he 
conveyed  his  censure  tardily  and  privately,  and  coupled  it 
with  notice  that  he  would  not  be  troubled  any  further. 
My  own  theory  is,  that  it  was  intended  to  recall  him,  agree- 
ably to  the  un4erstanding  with  the  State  Department,  but 
it  was  neglected,  and  the  Secretary  of  the  Navy,  feeling 
that  the  blame  would  light  on  himself,  thought  it  best  to 
make  as  little  stir  about  it  as  possible. 

The  court  of  inquiry  does  not  assert  that  it  is  impossible 
for  a  man  to  have  returned  from  China  under  these  circum- 
stances, and  still  be  sound  in  his  mind  and  morals.  To 
the  conviction  for  the  interference  with  the  belligerents  at 
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Buenos  Ayres  they  pay  no  i^ttention.  The  judgment  of 
mental  and  moral  unfitnesB  is  based  on  the  falsehood  and 
the  flogging.  To  that  they  return  again  and  again  in 
their  elaborate  opinion* 

If  Captain  Voorhees  has  any  of  those  vices  which  form 
the  staple  of  ihe  proof  in  some  other  cases,  they  were  not 
proved  against  him.  For  ought  I  know,  he  may  have  had 
conjugal  diffidrencee  with  his  wife,  if  he  has  a  wife;  but  no 
BCandal-monger  has  furnished  the  court  with  the  tattle  of 
the  neighborhood.  Perhaps  he  has  not  always  been  square 
with  his  creditors,  or  paid  every  false  claim  against  him 
for  money ;  but  his  enemies  have  not  cast  their  drag-net 
over  these  private  transactions.  It  is  very  probable  that 
he  knows  what  it  is  to  be  elevated  with  drink,  for  most 
men  would  rather  have  their  livers  heated  with  wine  than 
their  hearts  cooled  with  mortifying  groans;  but  no  wit- 
ness counted  the  number  of  his  glasses,  or  watched  the 
unevenness  of  his  gait  when  he  left  the  table  after  dinner. 
The  offences  which  show  him  to  be  wanting  in  m^ital 
ability  and  moral  principle  are  flogging  and  fiilsehood,  and 
the  record  relied  on  to  prove  it  shows  him  to  be  guiltless 
of  both.  The  history  even  of  the  American  navy  hardly 
contains  another  instance  where  one  man  has  been  the 
victim  of  so  many  blunders. 

Most  respectfully,  yours,  Ac, 

J.  S.  BLACK 
The  Prebidbkx. 


REPORT  OF   THE    ATTORNEY    GENERAL   ON   THE   CASE   OP 
CAPTAIN  WILLIAM  RAMSAY— DROPPED. 

8iR:  Capt  Ramsay  entered  the  service  in  1812  as  a  mid- 
shipman. He  produces  twenty  witnesses,  whose  respect^ 
ability  will  be  best  avouched  by  a  simple  repetition  of  their 
names,  viz :  Com.  Sloat,  Captains  Geisenger,  Salter,  HoUins, 
Voorhees,  Storer,  and  Sawyer;  Commanders  Hazard, 
Nicholas^   Glynn^  and    Chauncey;  Lieutenants  Watson*, 
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Harrison,  Lems,  Tilghman,  and  McGary;  Major  Edelin, 
Purser  Hambleton^  and  Edward  Crocker,  a  boatswain. 
All  the  witnesses  speak  of  him  in  terms  of  praise  and 
admiration  almost  extravagant  as  their  bean  ideal  of  a  naval 
officer  in  every  respect;  always  a  perfect  gentleman;  never 
sailed  with  his  superior;  of  habitual  coolness  and  great 
judgment  on  trying  occasions;  a  first-rate  sailor;  a  number* 
one  officer;  good  in  all  respects;  none  superior  to  him  in 
knowledge,  zeal,  or  efficiency;  a  most  expert  and  compe- 
tent deck  officer— rpronouuced  so  by  British  officers  as  well 
as  American;  possesses  courage,  candor,  integrity,  and 
honesty:  perfectly  qualified;  handled  his  ship  admirably; 
prompt  and  vigilant  in  the  execution  of  his  duties;  kept 
his  ship  always  in  fine  order;  never  arbitrary  or  tyrannical; 
frank  and  social,  but  gentlemanly;  equal  to  all  the  calls  of 
the  service;  never  failing  to  show  an  example  of  good 
morals  to  his  officers  and  crew;  well  calculated  to  promote 
and  preserve  the  discipline  and  honor  of  the  navy;  careful, 
humane,  and  kind;  a  highly  accomplished  officer  and 
thorough'^bred  gentleman;  incapable  of  misrepresenting 
himself  or  others;  eminently  qualified;  a  most  gentlemanly 
and  efficient  officer  in  all  respects,  and  conciliatory  and 
kind  in  his  intercourse  with  his  officers. 

In  addition  to  these  witnesses.  Gen.  Jesup,  of  the  army, 
expressed  his  great  regret  that  Ramsay  was  not  permitted 
to  join  him  as  a  volunteer  in  Mexico  and  Florida,  because 
he  had  the  fire  and  moral  intrepidity  of  Decatur  and  Por- 
ter. Peter  Q.  Washington,  Capt  Latimer,  Francis  Markoe, 
and  Mr.  OarroU,  clerk  of  the  Supreme  Court,  who  have 
known  him  long  and  intimately,  speak  of  him  in  the  same 
strain,  as  a  most  honorable,  elevated,  truthful,  intelligent, 
and  gentlemanly  man. 

In  addition  to  this,  several  witnesses  called  on  the  part 
of  the  Government  disappointed  all  expectation  by  testify- 
ing in  terms  equally  strong  in  his  favor.  Captain  Page 
says  that  he  was  efficient,  his  whole  conduct  unexception- 
able, and  his  qualifications  good  in  every  respect  Surgeon 
Green  says  h«  is  an  efficient  officer,  and  his  conduct  as  a 
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gentleman  unexceptionable.  Mr.  Wilson,  a  citizen  of 
Georgetown,  appears  to  have  been  called  because  he  had  a 
dispute  with  Captain  Ramsay  thirty  years  ago,  and  had  no 
intercourse  with  him  since;  but  this  witness,  when  brought 
to  the  book,  declared  that  he  knew  nothing  against  him  a:) 
an  officer  or  a  gentleman,  nor  any  feict  which  at  ail  impairs 
his  moral  fitness  for  the  navy.  Another  witness  for  the 
Government,  Lieutenant  Marin,  who  had  been  suspended 
by  Captain  Ramsay,  when  the  latter  commanded  the  Van* 
dalia,  in  1842,  was  called  to  testify,  but  he  had  the  candor 
to  say  that,  up  to  the  time  of  his  suspension,  he  considered 
him  not  only  a  very  efficient  officer  in  every  respect,  but 
one  of  the  most  gentlemanly  men  he  ever  knew,  and  that 
it  was  not  until  after  his  arrest,  and  then  for  that  cause 
only,  that  he  doubted  his  moral  fitness.  The  court  per- 
mitted the  witness  to  be  interrogated  concerning  the  gen- 
eral reputation  of  Captain  Ramsay,  against  the  protest  of 
his  counsel,  but  the  witness  said  tixat  all  he  ever  heard  of 
him  was  highly  in  his  favor. 

One  of  the  witnesses,  Lieut  Poor,  came  forward  with 
feelings  bitterly  hostile  to  Capt  Ramsay,  and  undertook 
to  testify  that  he  considered  him  insufficient  professionally; 
defective  morally ;  nothing  against  him  except  a  certain 
reckless  disregard  of  the  claims  of  his  creditors,  and  men- 
's tally  well  enough  except  a  certain  eccentricity.  The  wit- 
ness gives  no  instance  in  which  Captain  Ramsay  disregarded 
.the  claims  of  his  creditors,  he  mentions  no  act  which  any- 
body else  would  call  eccentric ;  and  he  bases  the  accusa- 
tion of  professional  inefficiency  upon  conduct  which  he 
denominates  arbitrary,  tyrannical,  unjust,  regardless  of 
law,  and  wanting  in  respect  to  superior  authority.  On  his 
cross-examination  it  turns  out  that  the  manifestations  of 
tyranny  and  injustice  consisted  in  changing  red  for  blue 
on  the  skirt  of  the  uniform  coat  of  the  crew ;  making  soma 
alteration  in  the  apartments  of  the  ship ;  giving  an  officer 
leave  of  absence  when,  in  the  opinion  of  the  witness,  he 
ought  not  to  have  done  so ;  striking  part  of  the  ship's  bat* 
tery  below  to  improve  her  sailing  qualities;  appointing 
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three  master's  mates;  flogging  two  seamen  for  breaking 
into  the  spirit-room  and  making  themselves  and  the  rest 
of  crew  drank;  confining  a  warrant  officer  for  drunk- 
enness; and  suspending  Lieutenant  Poor  himself  from 
duty  while  first  lieutenant  of  the  Vandalia,  which  Captain 
Ramsay  commanded.  The  extremely  harsh  construction 
which  Lieut  Poor  puts  on  these  acts,  and  the  sweeping 
conclusions  of  moral  and  professional  unfitness  which  he 
deduces  firom  them,  would  be  difficult  to.  account  for  if  the 
witness  had  not  himself  admitted  his  strong  feeling  of  per- 
sonal hostility  to  Captain  Bamsay.  He  refers  to  his  own 
arrest,  and  speaks  of  it  as  one  of  the  causes  of  his  bad 
opinion.  The  weight  of  his  testimony  is  also  diminished 
by  that  of  Mr.  TJpshur,  a  clerk  in  the  Navy  Department, 
who  testified  that  Lieut.  Poor'  expressed  in  his  presence 
his  desire  to  bring  charges  against  Captain  Ramsay  for 
striking  below  some  of  the  guns  of  the  Yandalia,  but  added 
that  he  was  afraid  he  could  not  do  so  because,  unfortu- 
nately, he  had  concurred  in  the  propriety  of  that  act  at  the 
time.  When  asked  on  his  cross-examination  whether  he 
had  made  this  statement  to  Mr.  Upshur,  he  denied  it,  but 
it  was  sworn  to  by  Mr.  Upshur  in  the  &ce  of  his  denial. 
Most  of  the  accusations  made  against  Captain  Ramsay, 
with  some  in  addition,  were  the  subject  of  investigation 
afterwards  by  a  court-martial.  I  shall  refer  to  them  again. 
I  need  not  discuss  the  accusation  made  against  him  by  Lieut. 
Poor;  it  is  safe  to  take  it  for  granted  that  you  will  not  think 
him  worthy  of  punishment  upon  the  testimony  of  a  single 
inimical  witness,  when  all  others  who  have  known  him  for 
nearly  half  a  century  testify  so  strongly  in  his  favor. 

The  main  body  of  the  evidence  against  Captain  Ramsay 
consisted  in  the  records  of  courts-martial  by  which  he  was 
tried  at  difierent  periods  of  his  life.  The  judge  advocate 
thought  proper  for  this  purpose  to  go  back  as  far  as  the 
year  1816.  He  was  then  a  mere  boy,  and  was  charged 
with  the  offence  of  coming  into  the  captain's  room  and 
saying  "it  is  hard  that  I  cannot  go  on  shore,  like  other 
midshipmen."    The  captain  told  him  to  leave  the  room ; 
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which  he  did,  and  ^^shut  the  door  behind  him  with  considerabU 
violencej'  For  doing  thiB,  he  was  found  guilty  of  disre* 
spectfiil  conduct  towards  his  euperior,  and  sentenced  to  be 
publicly  reprimanded  and  dismissed  from  the  ship.  Such 
a  punishment  for  such  an  offence  seems  to  me  much  more 
discreditable  to  those  who  inflicted  it  than  to  him  who  suf- 
fered it.  At  all  events^  it  must  shock  your  sense  of  justice 
to  see  a  gray-headed  and  gallant  captain  called  upon  at  the 
age  of  sixty  to  answer  a  second  time  for  shutting  a  door  with 
considerable  violmoe  when,  he  was  a  lad  of  fourteen. 

Another  court-martial  was  produced  against  him  with, 
the  dust  of  more  than  thirty  years  upon  it  It  seems  that 
in  1826,  when  he  was  lieutenant  of  the  Peacock,  he  caused 
one  man  to  be  punished  and  another  to  be  released,  of  his 
own  authority.  It  is  not  alleged  nor  charged  against 
him  upon  the  record  that  these  men  were  improperly  dealt 
with.  His  action  was  right,  except  in  not  being  done 
under  the  orders  of  Captain  Jones,  who  was  commander 
of  the  Peacock  at  the  time.  Captain  Jones  would  have 
given  his  sanction  to  it ;  and  Ramsay's  offence  consisted 
solely  in  doing,  of  his  own  head,  what  he  knew  that  his 
captain  ought  to  order  him  to  do«  This  was,  technically, 
a  breach  of  discipline,  but  it  involves  not  the  slightest 
imputation  upon  his  honor.  He  was  found  guilty  by  the 
same  court-martial  upon  another  charge,  namely,  that  of 
sending  a  man  on  shore  at  Callao  to  take  charge  of  a  horse, 
without  reporting  it  to  the  captain.  For  these  two  of- 
fences he  was  sentenced  to  be  reprimanded.  The  pun- 
ishment was  thought  sufficient  at  that  time;  and  with 
what  propriety  he  can  now  be  punished  over  again  for  the 
same  act  must  remain  forever  a  mystery  to  all  mankind, 
since  the  court-martial  who  tried  him  last  summer  have 
not  seen  proper  to  give  any  explanation  of  their  reasons 
for  allowing  it  to  be  done. 

He  was  tried  a  third  time  for  acts  committed  in  1841, 
while  he  commanded  the  sloop-of-war  Vandalia,  for,  1. 
Disobedience  of  the  orders  of  the  Navy  Department  in 
striking  four  of  his  guns  below.    2.  Failing  to  chase  a 
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Boapiciotts  aail.  8.  lafltoting  ill^al  paniehment.  4.  Waste 
of  public  property.  5.  Arreting  two  of  his  subordinates 
-within  the  United  States  of  his  own  authority.  The  re- 
cord of  thJB  coujrt-mavtUI  seems  to  have  been  produced  be- 
fore the  court  of  inquiry  in  a  mutilated  condition.  It 
either  did  not  exist  in  its  original  fulness,  or  else  the  whole 
of  it  was  not  read.  The  eYidenoe  is  not  given  at  all.  You 
may  gather  from  it,  however,  that  four  of  the  Yandalia's 
guns  were  struck  below  while  she  was  at  sea  and  under 
his  oommand.  It  is;  impossible,  from  this  record,  to  say 
why  he  should,  have  chaeed  the  sail  alleged  to  have  been 
auspicioujs.  The  punishment  said  to  be  illegal  was  inflicted 
upon  men  who  had  broken  into  the  spirit  room,  got  drunk 
themselves,  and  made  others  of  the  crew  drunk.  The  waste 
of  public  property  consisted  in  converting  a  set  of  signals 
injto  matting  for  the  cabin.  The  court-martial  sentenced 
him  to  suspension  for  five  years.  The  sentence  was  disap- 
proved of  by  the  ]^avy  Department,  and  commuted  by  tlie 
President  to  six  months'  suspension^  The  report  of  the  Sec- 
iietary  of  the  Navy  famishes  the  only  clear  insight  that  I 
can  get  into  the  character  of  the  whole  proceeding.  He 
says  that  striking  the  guns  below  was  not  a  disobedience 
o£  any  order ;  that  it  was  an  ezelrcise  of  his  discretion  as 
commander  of  the  vessel ;  that  it  was  done  in  this  case  to 
niake  the  ship  safer  and  better  able  to  hold  her  wind;  and 
that  he  ought  not  to  be  censured  fbr  it  His  not  chasing  the 
suspicious  felucca  involves  no  serious  cause  of  complaint. 
The  Secretary  attaches  but  little  importapce  to  the  conver- 
sion of  the  signals  into  matting.  This  narrows  down  the  real 
finding  a^inst  him:  to  two  charges :  1st,  the  infliction  of 
the  illegal  punishment;  2d,  the  arrest  of  the  two  officers ; 
but,  as  to  the  flogging,  the  Secretary  declares  that  it  was 
eminently  deserved,  and,  as  to  the  arrest  of  the  officers,  he 
simply  declares  that  he  does  not  find  on  the  record  the  ex- 
cuse for  it  The  whole  paper  shows  that  he  does  not  con- 
sider Captain  Eamsay  as  guilty  of  any  serious  violation  of 
duty,  though  in  these  two  respects  he  thinks  that  his  legal 
authority  has  been  transc^ided.,    To  me  it  seems  that  the 
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facte  established  by  this  court-martial  would  constitute  a 
poor  ground  for  expelling  a  good  and  able  officer  fix)m  the 
service. 

Apart  from  these  ancient  records,  another  afiair  has  been 
dug  up  which  is  older  than  any  of  them.  In  1818,  Mr. 
Ramsay  was  a  midshipman  on  board  the  John  Adams, 
and  the  youngest  officer  she  had.  In  the  course  of  a 
cruise,  the  ship  was  disabled,  and  brought  into  the  Penob- 
scot river  at  Hampden,  and  her  guns  were  taken  on  shore 
and  placed  in  battery.  After  this  an  attack  was  made  by 
the  enemy  in  such  "force  that  the  crew,  as  well  as  the 
land  troops  at  the  place,  were  compelled  to  retreat."  Some* 
time  during  the  next  year  a  court  was  convened  under  the 
orders  of  the  Navy  Department  to  inquire  into  the  cii'cum- 
stances  attending  the  loss  of  the  Adams.  A  statement  on  the 
subject  was  made  in  writing  by  Captain  Morris,  who  com* 
manded  the  vessel  at  the  time  of  her  loss,  and  another  by 
Lieutenant  Wadsworth.  In  these  papers  all  the  circum- 
stances are  detailed,  and  both  of  them  close  by  saying  that 
the  ship  was  fired,  and  the  guns  on  shore  spiked  when  the 
retreat  was  ordered,  but  none  of  them  say  by  whom  the 
fire  was  applied  to  the  ship  or  the  spikes  inserted  in  the 
guus.  Mr.  Ramsay,  who  was  then  the  youngest  officer  of 
the  vessel,  always  claimed  that  he  was  entitled  to  the  credit 
of  doing  it,  and  in  a  memorial  addressed  to  the  Senate  of 
the  United  States,  in  1856,  he  stated  that  after  the  retreat 
was  ordered,  he  had  led  the  crew,  or  a  portion  of  the  crew, 
back,  spiked  the  guns,  and  brought  away  the  flag.  This 
memorial  to  the  Senate  was  produced  before  the  court  of 
inquiry,  together  with  the  statements  of  the  captaih  and 
lieutenant  of  the  vessel,  apparently  for  the  purpose  of 
proving  that  Captain  Ramsay  had  asserted  a  falsehood  in 
the  first-mentioned  paper.  There  is  absolutely  no  incon- 
sistency between  the  two.  They  are  entirely  reconcilable. 
All  the  officers  of  that  vessel,  and,  so  far  as  is  known, 
every  witness  of  the  transaction,  was  dead  in  1857,  except 
one  person,  Mr.  Rogers,  who  was  the  purser  of  the  Adams. 
IIo  was  called  and  testified,  but  he  admits  that  he  was  ig- 
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norant  as  to  who  it  was  that  spiked  the  guns,  though  he 
asserts  that  Mr.  Ramsay  did  not  lead  hack  any  portion  of 
the  crew  after  the  retreat  had  commenced.  He  does  not 
know  whether  there  was  a  flag  at  the  battery  or  not ;  and 
he  does  not  know  whether  he  afterwards  served  with  Mr. 
Eamsay  on  the  Congress.  The  court  of  inquiry  did  not 
say  how  they  regarded  this  evidence  as  aflfecting  his  fitness 
for  the  naval  service,  but  a  judgment  which  would  pro- 
nounce him  guilty  of  falsehood  in  saying  that  which  nobody 
contradicts  would  be  inexcusable.  It  is  not  at  all  impro- 
bable that  opinions  in  the  navy  may  be  divided  upon  this 
historical  question  of  fia^t  It  may  be  supposed  by  some 
that  the  credit  of  the  achievement  claimed  by  Captain 
Bamsay  is  due  to  somebody  else,  though  it  does  not  ap^ 
pear  that  anybody  else  has  ever  claimed  or  received  it.  It 
is  equally  certain  that  Bamsay  believes  it  to  be  due  to  him- 
self,  and  that  he  claimed  it  long  since,  when  hundreds  of 
witnesses  who  might  have  testified  on  the  subject  were 
living  and  able  to  do  so.  That  the  circumstances  of  a  bat- 
tle, and  especially  those  which  occurred  at  the  moment 
when  everything  was  in  the  confusion  of  a  retreat,  might 
be  misapprehended  and  misunderstood,  or  understood  dif- 
ferently by  different  persons,  is  a  thing  to  be  easily  be- 
lieved. The  most  violent  dispute,  sustained  on  both  sides 
by  contradictory  evidence,  existed  for  a  long  time  relative 
to  certain  movements  in  the  battle  of  Lake  Erie,  which 
were  much  less  liable  to  misapprehension  than  the  facts  in 
dispute  here,  and  it  remains  unsettled  yet. 

There  is  but  one  other  accusation  on  the  record  against 
Captain  Bamsay.  That  relates  to  a  mattter  so  entirely 
private,  that  it  ought  to  have  been  sacred.  While  he  was 
absent  on  a  cruise,  in  1841,  his  wife  died,  and  his  children 
were  placed  under  the  charge  of  a  lady  in  Virginia,  She 
made  a  claim  upon  him  for  their  maintenance  and  for  the 
funeral  expenses  of  one  who  died,  which  he  refused  to  pay. 
There  is  no  evidence  on  this  subject,  except  her  letter  to 
the  Secretary  of  the  Navy  and  his  reply.  She  claims 
16  '      . 


243  HON.  JEREMIAH  8.  BLACK 

Feel  of  District  AiiorneyB. 

money,  and  he  denies  his  ohligation  to  pi^  it.  1b  the  re- 
putation  of  a  naval  officer  at  the  mercy  of  eveiy  man  or 
woman  in  the  country  who  may  see  proper  to  ait  down  and 
write  a  letter  to  the  Kavy  B^artment,  making  a  claim 
upon  him  for  money  ?  If  it  be  the  practice  of  the  Navy 
Department  to  receive  such  letters,  and  to  file  them,  it 
oiiight  to  be  discontinued  immediately. 

This  is  the  whole  case  against  Captain  Bamsay,  and  I 
do  not  see  that  one  fa^t  or  circumstance  is  proved  against 
him  which  weighs  a  feather  when  placed  in  the  scale 
against  the  overwhelming  weight  of  the  evidence  in  his 
fiftvor.  If  there  be  a  man  in  or  out  of  the  navy  who  is  a 
thorough-bred  gentleman^  a  skillful  seamaai,  and  an  ac- 
complished officer,  I  think  Captain  Bamsay  may  boldly 
elaim  to  be  that  man. 

Very  respectfully,  yours^  ko.^ 

J.  &  BLACK 
The  Pbbsidibnt. 
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1.  A  distrioi  ftttorney  k  to  be  paid  by  the  day,  and  not  by  the  om6,  for  aer- 

yicee  in  the  examination  of  penone  charged  with  crime. 

2.  He  is  to  be  paid  hie  per  diem  for  servicee  before  any  jndidal  officer. 

Attobkbt  Oeitbral'b  Offiob^ 

October  25, 18S8. 

Sib  :  I  have  examined  the  question  submitted  to  me  in 
your  communication  of  July  9, 1858. 

The  language  of  the  act  of  February  26, 1858,  relating 
to  the  subject  under  consideration,  is  clear  and  precise,  and 
ean  admit  of  but  one  construction.  (10  Stats,  at  Large,  164.) 

The  services  of  the  district  attorney,  in  the  examination 
of  persons  charged  with  crime,  are  to  paid  by  the  day,  and 
not  by  the  case ;  and  it  makes  no  difference  how  many  cases 
or  persons  be  may  examine  in  one  day;  he  can  charge  but 
five  dollars  for  the  day's  serviqe. 
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In  many  instances  persons  eharged  with  crime  are 
arrested  in  localities  where  there  is  neither  a  jndge  nor 
United  States  commissioner,  and  the  examination  must  be 
had  before  some  other  magistrate. 

The  law  can,  scarcely  intend  that  the  district  attorney 
shall  make  snch  an  examination  without  being  paid. 

I  think  a  fair  construction  of  the  fee  bill  entitles  him  to 
his  per  diem  without  regard  to  the  particular  title  by  which 
the  judicial  officer  before  whom  the  examination  is  had 
may  be  known  or  called,  if  he  is  of  competent  authority. 

The  same  principles  apply  in  the  allowance  of  per  diem 
to  marshals. 

Very  respectfully,  your  obedient  servant, 

J.  8.  BLACK. 
Hott.  Jacob  Thoupsok, 

Secrdmy  ^f  the  BUeriar. 


TIfLBS  70  LAmv  WARRABTB. 

1.  A  laad  warrant  imied  after  the  death  of  a  dainuunt,  who  kft  a  widow  and 

children,  enures  to  the  widow's  benefit  alone. 

2.  Where  the  deceased  claimant  was  a  widow,  with  two  sets  of  children,  the 

thurant  enures  to  the  benefit  of  her  heirs  or  legatees. 
$.  Heirs  are  those  who  are  so  deelared  by  the  law  of  the  elautuwaVs  domieil. 

Attornbt  General's  Office, 

October  28, 1858. 

Sir  :  I  Have  considered  carefully  the  questions  which  you 
have  submitted  on  the  construction  of  the  law  of  June  3, 
1858,  which  provides  that  the  title  to  a  land  warrant  issued 
after  the  death  of  the  person  who  lawfully  applied  for  it 
*'  shaU  vest  in  the  widow j  if  there  be  oney  and  if  there  be  no  vndoWy 
tlien  in  the  heirs  or  legatees  of  the  claimant.^^  (11  Stats,  at 
Large,  308.)    What  is  the  meaning  of  the  quoted  words  ? 

Finding  among  the  papers  of  the  case  a  very  able  and 
ingenious  argument  by  the  Commissioner  of  Pensions  in 
favor  of  the  opinion  that  these  words  are  not  to  be  taken  in 
their  ordinary  legal  sense,  but  construed  by  refertBUce  to 
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the  previous  laws  on  the  subject,  and  having  some  reason 
also  to  believe  that  you  yourself  incline  to  the  same  view, 
I  have  examined  the  whole  system  of  pensions  and  bounty 
land  with  some  anxiety  to  reach  the  same  conclusion.  But 
it  has  been  alt  in  vain.  The  more  I  loo]c  at  it  the  more 
clearly  I  see  that  every  established  rule  of  interpretation 
supports  the  opposite  doctrine  which  the  head  of  the  Land 
Office  has  propounded. 

The  heirs  of  a  man  are  those  persons  who  are  entitled  by 
the  lex  rei  dtce  to  take  his  inheritable  real  estate  at  the  time 
of  his  death.  ^  His  legatees  are  those  to  whom  he  has 
bequeathed  his  personal  property  by  will.  Meirs  some- 
times means  children  in  common  parlance,  and  the  word 
is  to  be  so  understood  in  a  statute  when  the  context  shows 
that  intention  to  have  been  in  the  mind  of  the  legislature. 
But  I  am  not  aware  that  any  reason  exists  here  for  taking 
it  in  a  sense  different  from  that  in  which  it  is  usually  and 
properly  accepted.  This  act  of  Congress,  then,  vests  the 
land  in  the  persons  to  whom  the  claimant  may  have  left  it 
by  will,  and  if  he  has  died  intestate,  then  it  goes  to  his 
heirs ;  that  is,  to  the  persons  who  are  entitled  to  claim  his 
real  estate  by  the  intestate  laws. 

I  do  not  see  any  thing  in  the  general  policy  of  the  previ- 
ous laws  which  would  justify  us  in  giving  the  act  of  1858 
a  construction  not  warranted  by  its  plain  words.  It  is  true 
that  all  acts  on  the  same  subject  are  to  be  construed  as  in 
pari  materia^  but  where  the  words  of  a  later  act  differ  from 
those  of  an  older  one,  the  later  act  must  prevail,  and  gives 
the  rule  in  all  cases  to  which  it  applies.  We  are  never  to 
suppose  that  Congress  has  not  changed  its  mind  when  it 
changes  the  expression  of  its  will.  It  is  not  the  older  act 
that  qualifies  the  later,  as  the  Commissioner  of  Pensions 
seems  to  think.     The  rule  is  exactly  the  reverse. 

Nor  is  there  any  absurdity  or  injustice  in  the  law,  if  con- 
strued according  to  the  words.  A  claimant  of  bounty  land 
proves  his  right,  gets  his  warrant,  and  dies.  It  passes  by 
his  will,  or  goes  to  his  heirs,  or  to  his  next  of  kin,  if  there 
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be  no  will.  This  is  a  provision  which  directs  that  if  it  be 
issued  after  his  death,  and  if  he  leaves  no  widow,  it  shall  go 
in  the  same  way.     Where  is  the  wrong  of  that  ? 

You  cannot  refuse  to  let  heirs  and  legatees  have  the  land 
which  this  l^w  gives  them,  on  the  ground  that  it  is  uncon- 
stitutional. It  is  constitutional.  It  does  not  take  away  any 
vested  right.  It  is  bounty  and  not  title.  Every  bounty 
land  and  pension  law  has  proceeded  on  that  principle.  If 
it  were  unconstitutional,  you  have  no  right  to  veto  it,  what- 
ever power  the  courts  might  have  to  declare  it  void. 

The  Commissioner  of  Pensions  intimates  that  this  con- 
struction may  interfere  with  the  vested  rights  of  those  to 
whom  the  land  would  have  gone  under  the  previously 
existing  laws.  It  is  clear  to  me  that  no  bounty  land  law, 
nor  pension  law,  vests  the  title  to  land  or  money  in  the 
grantees,  until  they  actually  receive  such  bounty  or  pen- 
sion. A  manifest  proof  of  this  is  found  in  the  fact  that 
Congress  has  always,  without  objection,  named  the  persons 
to  whom  it  shall  go  in  case  of  the  death  of  the  soldier 
before  receiving  it.  This  could  not  be  done  by  Congress 
if  it  were  a  vested  right  in  the  soldier  from  the  date  of  the 
law.  If  it  be  not  vested  in  the  original  object  of  the  Qov^ 
emment's  bounty,  much  less  is  it  vested,  either  after  his 
death  or  before,  in  the  persons  to  whom  Congress  has 
limited  it  over  in  the  event  of  his  failure  to  receive  it 
during  his  lifetime. 

It  is  not  worth  while  now  to  discuss  the  vexed  question 
whether  Congress  has  the  power  to  divest  a  right  which 
has  once  attached  under  its  own  act.  If  it  were  imconsti-* 
tutional,  the  judiciary  might  declare  it  to  be  void;  but  I  do 
not  see  upon  what  principle  a  Department  can  veto  a  law 
which  has  been  passed  by  both  Houses  of  Congress  and 
received  the  sanction  of  the  Chief  Executive  Magistrate. 

In  reply  to  your  proposition,  I  shall,  therefore,  say: 

1.  That  a  warrant  issued  after  the  death  of  a  claimant, 
who  left  a  widow  and.  children,  enures  to  the  widow's 
benefit  alone. 

2.  Where  the  deceased  claimant  was  a  widow  with  two 
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aets  of  children,  the  warrant  enoree  to  the1i)enafit  of  her 
heirs  or  legatees. 

8.  Heirs  are  those  who  are  so  declared  hy  the  law  of  the 
olaimaat's  domiciL 

Tours,  very  respectftdly, 

J.  S.  BLACK. 
Hon.  Jaoob  Thompson, 

Secretary  of  the  Interior. 


EXTRADITION. 

The  extradition  laws  do  aot  require  the  procoedingi  ftgpdiut  ft  foreign  criminal 
or  a  deserting  seaman  to  be  either  carried  on,  or  approved,  by  thd  attorney 
of  the  United  States  for  the  proper  district. 

Attornbt  Gbnsbal's  Ovfigb, 

October  29, 185& 

Sim:  I  can  find  nothing  in  the  extradition  laws  which 
requires  tiie  proceedings  against  a  foreign  criminal  or  a 
deserting  seaman  to  he  either  carried  on,  or  approved,  hy  the 
attorney  of  the  United  States  for  the  proper  district  Even 
in  the  cases  of  persons  charged  with  offences  against  the 
laws  of  the  United  States  arrests  are  effected  and  e<MEnxnit» 
ments  made  out,  every  day,  without  the  authority  of  the 
district  attorney.  It  would  seriously  ohstruct  the  course  of 
justice  if  an  order  from  that  officer  were  necessary  to  justify 
the  imprisonment  of  a  counterfeiter  or  a  mail  robher.  And 
it  is  equally  obvious  that  to  require  his  sanction  to  proceed- 
ings under  the  extradition  laws  would  not  tend  to  fiEusilitate 
their  execution.  The  statutes  require  a  hearing  before  a 
judicial  officer.  This  is  a  guarantee  that  no  injustice  will 
be  done.  I  think  it  is  sufficient ;  but  if  not,  it  is  nevertheless 
clear  that  Congress  has  not  called  for  the  additional  security 
of  an  investigation  by  the  district  attorney. 

The  extradition  laws  are  subject  to  our  several  treaty 
stipulations  with  foreign  countries.  We  should  construe 
those  laws  so  as  to  advance  the  objects  of  the  several  treaties* 
But  we  do  the  very  reverse  of  this  wheui  by  a  department 
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regolatioB,  we  encumber  the  admimfltration  of  the  law  with 
inconvenient  requirements.  There  can  be  no  doubt,  that 
to  compel  the  government  which  aaka  the  renditioh  of  a 
criminal  to  employ  the  attorney  of  the  United  States,  pro- 
cure hia  favorable  opinion,  and  pay  for  his  services  among 
the  other  eaq;>en808  iQ4>osed  by  the  treaty,  would  create  an 
impediment  to  the  execution  of  the  extradition  acts  not 
contemplated  by  those  who  framed  them. 

Thia  view  renders  it  unnecessary  to  answer  the  other 
question  proposed  in  yours  of  the  18th. 
Tours,  veiy  respectfully^ 

J.  S.  BLACK 
Hon«  Lbwib  Cass, 

Secretary  qf  State. 


PENSIONS  TO  WIDOWS. 

The  acts  of  Jnlj  29,  184S»  Febroaiy  3,  1653,  uid  August  5, 1854,  do  not 
authorize  the  payment  of  a  pension  to  a  widow  for  the  period  embraced 
by  her  second  coverture. 

AnO&NBY  GlNlRAL'S  OmcB, 

November  2, 1858. 

Sir:  The  question  referred  to  me  by  yours  of  tihic  8d  of 
September  has  received  my  earnest  attention^  I  have 
examined  it  with  a  desire,  if  possible,  to  coneur  in  the 
libera]  construction  which  appears  to  have  been  given  to 
the  acts  of  July  29,  1848,  and  February  8,  1858,  giving 
pensions  to  widows  in  certain  cases,  but  I  have  not  been 
able  to  do  so. 

The  former  of  those  acts  provides  ^'  that  the  widows  of 
all  officers,  non-commissioned  offio^w,  musicians,  eoldiersi 
mariners  or  marines^  and  Indian  spies,  who  shall  have 
served  in  the  continental  line,  State  troops,  volunteersi 
militia,  or  in  the  naval  service  in  the  revolutionary  war 
with  Great  Britain,  shall  be  entitled  to  a  pension  durinff 
swch  widowhood^''  Ac.  (9  Stats,  at  Large,  265.)  The  benefits 
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of  the  act  were  in  express  terms  withheld  from  widows 
married  after  the  first  day  of  January,  1800,  but  were 
extended  to  those  widows  by  the  second  section  of  the  act 
of  February  8, 1853.  (10  Stats,  at  Large,  164.)  The  ques^ 
tion  submitted  is  whether,  under  these  acts  and  the  declara- 
tory act  of  August  5, 1854,  a  pension  can  lawfully  be  paid 
to  a  woman  for  the  period  embraced  by  her  second  cover- 
ture.   I  think  it  cannot,  for  the  following  reasons : 

1.  The  act  gives  the  pension  "during  such  widowhood." 
The  idea  that  it  is  to  be  paid  during  second  coverture  is 
thus  not  only  not  implied,  but  clearly  excluded.  The  words 
"during  widowhood"  have  a  well  determined  legal  import. 
To  construe  them  so  as  to  include  any  portion  of  time 
covered  by  a  second  marriage  is  as  erroneous  as  it  would 
be  to  declare  that  words  giving  an  estate  for  life  convey  it 
in  fee  simple. 

2.  But  again,  it  is  evident  from  the  whole  system  of  leg- 
islation granting  half  pay  and  pensions  to  widows,  that  it 
was  never  intended  that  they  should  be  paid  during  second 
coverture.  I  have  examined  at  least  twenty  general  acts 
granting  naval  and  military  pensions  and  half  pay  to 
widows.  Without  a*  solitary  exception  they  provide  in 
^express  terms  that  the  allowance  shall  cease  to  the  widow 
in  the  event  of  her  death  or  intermarriage.  It  would  be 
tedious  to  enumerate  these  several  statutes,  passed  at 
intervals  during  the  last  half  century,  and  yet  without 
enumeration  it  is  impossible  to  realize  the  full  force  of  this 
argument  They  evince  a  uniform  determination  on  the 
part  of  Congress  to  limit  its  bounty  to  such  persons  as  are 
"widows  indeed."  The  reason  of  this  restriction  is  as 
satisfactory  as  it  is  apparent  The  woman  who  has  a 
second  husband  to  support  her  is  presumed  to  be  beyond 
the  necessity  of  asking  a  maintenance  from  the  Govern- 
ment 

8.  The  acts  which  have  been  regarded  as  exceptions  to 
this  general  policy  tend  rather  to  strengthen  than  to 
weaken  this  construction.    That  of  August  28,  1842,  pro- 
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vides  that  a  eecond  marriage  shall  not  deprive  a  widow  of 
her  claim  under  the  act  of  July  7,  1888,  "  she  heinjg  a 
widow  at  the  time  she  makes  application  for  a  pension." 
Had  this  act  been  intended  to  allow  a  pension  during 
second  coverture,  why  should  she  be  required  to  be '  a 
widow  at  the  time  of  piaking  her  application  ?  If  she  can- 
not apply  for  a  pension  during  coverture,  why  should  she 
be  paid  a  pension  during  coverture  ?  If  she  is  not  per- 
mitted to  askf  surely  she  should  not  be  allowed  to  receive. 
I  have  no  disposition  to  distrust  long  settied  construction, 
but  I  can  find  no  evidence  either  in  the  act  of  August  28, 
1842,  or  in  the  act  of  March  3, 1837,  or  in  any  other  act 
to  make  half  pay  or  pensions  to  widows  payable  during  the 
period  of  second  coverture.  On  the  other  hand  the  evi- 
dence of  an  opposite  intention  is  everywhere  abundant  and 
overwhelming. 

4*  These  views  render  it  immaterial  to  express  an 
opinion  upon  the  effect  of  the  act  of  August  6, 1854.  Its 
third  section  provides  that  the  act  of  February  ^  1858, 
among  others,  '^  shall  not  be  so  construed  as  to  deprive  the 
widow  from  the  benefits  therein  granted  for  the  services  of 
her  husband,  though  she  may  have  married  again :  iVor 
tided,  however  J  that  the  applicant  is  a  widow  at  the  time 
of  making  the  claim.  Provided  such  party  shall  not  receive 
pension  during  caverture.**    (10  Stats,  at  Large,  582.) 

It  has  been  ingeniously  argued  that  this  provision  applies 
only  to  the  first  section  of  the  act  of  1858.  The  language 
is,  however,  sufficiently  general  to  cover  the  whole  of  that 
act  Seside,  the  use  of  the  word  ^'pension"  would  seem 
to  apply  more  particularly  to  the  second  section,  which 
relates  to  pensions,  than  to  the  first  section,  which  relates 
to  half  pay. 

Upon  the  whole,  it  is  clear  that  the  acts  of  July  29, 1848, 
and  the  second  section  of  the  act  of  February  8, 1858,  do 
not  authorize  the  payment  of  a  pension  to  a  woman  while 
she  is  married.  In  a  doubtful  case  I  should  pay  great 
respect  to  the  usage  of  a  department,  but  here  there  is  in 
piy  mind  no  doubt.    The  language  of  the  several  acts  and 
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tiie  whole  scope  <tf  legislation  on  similw  subjects  demand 
the  construction  here  giren. 

Youns  very  respectfully, 

J.  S.  BLACK 
Hon.  Jacob  ThompsoN) 

SecrttBoy  ^  the  InJterior. 


CLE&KA  OF  UNITED  STATES  COURTS. 

A  person  vrho  holds  both  of  the  offices  of  clerk  of  a  district  court  and  clerk 
of  a  circuit  court  is  entitled  to  the  maximum  allowance  for  each  of  them. 

November  2, 1858b 
Bin:  The  fifth  section  of  the  act  of  26th  February,  186S, 
contains  the  following  provisions :  ^^  Ko  clerk  of  a  district 
court  or  cl^k  of  a  circuit  court  shall  be  allowed  by  the  said 
secretary  to  retain  of  the  fees  and  emotuments  of  his  said 
office,  or  in  case  both  of  the  said  clerkships  shall  be  held 
by  the  same  p^son  of  the  said  offices,  for  his  own  personal 
compensation,  orer  and  above  the  necessary  expenses  of  his 
office  and  necessary  clerk  hire  included,  also  to  be  aadited 
and  allowed  by  tiie  proper  accounting  officers  of  the 
Treasury,  a  sum  exceeding  three  thousand  five  hundred 
dollars  per  year  for  any  such  district  clerk  or  circuit  clerk.'' 
(10  Stats,  at  Large,  165.) 

The  question  proposed  is  whether  a  person  who  holds 
both  of  these  offices  is  entitled  to  the  maximum  allowance 
for  each  of  them,  or  whether  in  that  case  he  is  requred  to 
pay  over  into  the  Treasury  all  the  proceeds  of  both  offices 
above  the  sum  of  three  thousand  five  hundred  dollars.  I 
understand  the  words  employed  by  Congress  to  signify  an 
intention  that  the  maximum  of  fees  to  be  retained  out  of 
both  offices  when  held  by  one  person  should  be  three  thous- 
and five  hundred  dollars.  But  the  act  of  1842,  from  which 
the  section  was  copied  without  any  alteration  which  can 
afiect  this  question,  has  received  a  judicial  construction 
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against  which  I  do  not  feel  myself  at  liberty  to  set  up  an 
opposite  opinion.  In  the  case  of  the  United  States  v$. 
Bassett  (2  Story^  898,)  Mr.  Justice  Story  discussed  the  sub- 
ject very  elaborately,  and  decided  that  the  defdodant,  who 
had  held  the  two  offices  in  Massaehusetts,  was  entitled  to 
retain  the  xnaximum  compensation  which  the  law  would 
have  given  if  they  had  been  held  by  different  persons.  This 
is  high  authority,  and  I  think  it  requires  high  authorily  to 
establish  such  a  construction*  There  is  one  Ctesideration, 
however » which  should  prevent  us  from  attempting  to  orer- 
tum  it  now.  When  a  statute  has  received  a  parti<»ilar 
interpretation,  and  the  legislature,  in  forming  a  new  system, 
re-enacts  the  same  statute  in  the  same  words,  it  is  always 
to  be  presumed  that  it  was  intended  to  be  understood  fdS»f- 
wards  as  it  had  been  before. 

Yours,  very  respectfully, 

J.  S.  BLACK 
Hon.  Jacob  Thompson, 

Secretary  of  the  Interior. 


FEES  OP  DISTRICT  ATTORNEYS. 

1.  A  district  attorney  is  entitled  to  be  paid  his  per  diem,  for  seryicee  before  a 
person  acting  aa  a  United  Statea  commianosar,  althovg^  he  had  not 
been  legally  appointed. 

Z  The  acta  of  an  officer  dk  faeh  ara  valid  in  ail  ooQataral  piooeadisgi  to 
which  ha  ia  not  a  party* 

ATxejorBT  Gbneral's  Office, 

November  2, 1868. 
Sir  :  I  have  received  your  letter  of  the  28fh  ultimo, 
accompanied  with  oue  addressed  to  you  by  the  First  Comp- 
troller of  the  Treasury,  in  which  a  question  is  raised  upon 
the  accounts  of  Alfred  K.  Wilson,  United  States  District 
Attorney  for  Western  Arkansas,  The  question  is,  whether 
the  district  attorney  is  entitled  to  be  paid  for  his  services 
in  making  examinations  before  a  commissioner;  and  the 
only  reason  si^ested  why  he  is  not  so  entitled,  ia  that  the 
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commissioner,  before  whom  his  services  were  rendered, 
had  not  been  legally  appointed.  This  is  no  question  at  all 
that  you  or  I  can  have  anything  to  do  with.  When  a  per- 
>  son  exercises  the  duties  of  a  public  office,  his  title  to  the 
office  cannot  be  contested  by  third  parties.  The  district 
attorney,  when  he  appeared  before  the  commissioner,  had 
no  right  to  inquire  into  his  authority;  nor  have  the  account- 
ing officers  now  any  power  to  do  so  in  adjusting  his  com- 
pensation. '  The  acts  of  an  officer  de  facto  are  valid  to  all 
intents  and  purposes,  and  must  be  so  regarded  in  all 
collateral  proceedings  to  which  he  himself  is  not  a  party. 

When  a  district  attorney  settles  his  account  for  services 
in  court,  he  is  not  obliged  to  produce  the  commission  of 
•the  judge,  nor  to  show  that  the  President  who  appointed 
him  was  legally  elected. 

Very  respectfully,  yours, 

J.  S.  BLACK 

AUomey  General. 

Hon.  Jacob  Thompson, 

Secretary  of  the  Interior y 


MAIL  CONTRACT. 

Under  a  contract  for. carrying  the  mails  between  Cairo  and  New  Orleans, 
agreeably  to  a  schedule  appended,  which  regalates  the  time  of  arrival  and 

.  departure  only  at  the  ends  of  the  route,  the  Postmaster  Qeneral  cannot  be 
required  to  deliver  the  mails  in  Memphis  at  a  particular  hour  of  the  day. 

Attobney  General's  Office, 
November  10, 1858. 

Sir  :  The  question  you  submit  on  the  contract  for  carry- 
ing  the  mails  from  Cairo  to  Kew  Orleans,  is  whether  the 
contractor  can  be  required  to  deliver  the  mails  in  Mem- 
phis at  a  particular  hour  of  the  day.  The  contract  is  for 
carrying  the  mails  between  the  termini  of  the  route 
agreeably  to  a  schedule  appended,  which  regulates  the  time 
of  arrival  and  departure  only  at  the  ends  of  the  route. 

By  the  contract  and  the  schedule  as  they  stood  originally, 
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the  contractor  was  bound  to  deliver  the  mails  at  Cairo  and 
lil'ew  Orleans  at  certain  specified  times.  But  he  might  be 
at  any  intermediate  point  whenever  he  pleased.  So  that 
he  arrived  at  the  ends  of  his  route  agreeably  to  the  stipula- 
tion, it  mattered  not  when  he  passed  any  particular  place 
between  them.  The  Postmaster  General  has  power  to 
change  the  schedule.  But  I  think  this  does  not  authorize 
him  to  fix  a  time  for  the  arrival  at  Memphis,  since  that' 
would  be  not  to  change  the  schedule,  but  to  make  a  new 
one.  You  may  accelerate  the  time  or  retard  it,  paying 
less  or  more  for  the  service,  and  this  is  all  that  I  can  see  in 
the  power  which  the  contract  has  reserved  to  the  Depart- 
ment Of  course  the  mail  must  be  delivered  every  trip 
daily,  each  way  at  Memphis  and  the  other  intermediate 
offices.  If  he  does  not  make  the  trip,  he  is  finable  for 
that,  and  if  he  does  make  it,  but  fietils  to  stop  where  ha 
ought,  that,  too,  is  a  violation  of  his  contract  But  the 
particular  hour  is  not  provided  for. 

Yours,  respectfully,  Ac, 

J.  8.  BLACK 
Hon.  A.  V.  Brown, 

Positmaster  OenerdL 


SWAMP  LANDS. 

1.  Where  there  is  a  conflict  between  two  titles  derived  from  the  same  source^ 

either  of  which  would  be  good  if  the  other  were  oat  of  the  way,  the 
elder  must  prevail. 

2.  A  grant  by  Congress  does  of  itself,  proprio  vigore,  pass  to  the  grantee  all 

the  estate  of  the  United  States,  except  what  is  expressly  excepted. 

3.  Under  the  act  of  September  28,  1850,  granting  to  the  State  of  Arkansas 

all  the  swamp  lands  within  her  limits,  the  title  vested  in  the  State  before 
a  patent  issued. 

4.  The  general  description  of  all  swamp  lands  within  the  limits  of  the  State, 

was  certain  and  definite  enongh  for  purposes  of  notice. 

5.  Where  Congress,  after  the  grant  of  September  28,  1850,  made  another 

grant  to  the  State  of  Arkansas  to  aid  in  the  construction  of  a  railroad, 
under  which  a  part  of  the  lands  previoosly  granted  under  the  denomina- 
tion of  swamp  lands  was  included,  it  was  held  that  the  State  took  the 
lands  under  the  first  grant 


264     •  EON.  JEREMIAH  8.  BLACK 

Swamp   Jjaads. 

Attornxt  Gbnxkal's  Officb, 

November  10, 1858. 

Sir  :  By  the  act  of  September  28,  I860,  Congress  granted 
to  the  State  of  Arkansas  all  the  swamp  and  overflowed 
lands  rendered  unfit  for  cultivation  thereby  within  her 
limits,  for  certain  purposes  mentioned  in  the  act.  (9  Stats, 
at  Large,  619.)  On  the  8d  of  October,  1866,  the  surveyor 
general  made  a  report,  which  was  filed  in  the  GeneralLand 
Office,  designating  the  overflowed  lands  which  had  been 
selected  by  the  State  under  the  grant  On  the  9th  of  Feb- 
ruary, 1868,  Congress  made  another  grant  to  the  States  of 
Arkansas  and  Missouri  to  aid  in  the  construction  of  a 
railroad,  and  under  this  grant  a  part  of  the  lands  previously 
granted  to  the  State  of  Arkansas  under  the  denominatkni 
of  swamp  lands,  was  included,  and  is  now  claimed  for  the 
use  of  the  raifaxMid.  The  question  upon  which  yco  adk:  my 
advice  requires  a  comparison  of  the  two  laws,  and  the  acta 
done  under  them,  so  as  to^  asoertadn  which  of  these  is  the 
beMer  title.'  Does  the  State  take  it  under  the  first  grant, 
or  was  that  grant  so  imperfect  that  the  Babeequent  disposi- 
tion of  it  by  Congress  passes  the  right  to  the  later  grantee  ? 

Where  there  is  a  conflict  between  two  titles  derived 
from  the  same  source,  either  of  which  would  be  good  if  the 
other  were  out  of  the  way,  the  elder  one  must  always  pre- 
vail; prior  in  temporeyportior  est  injure.  This  difficulty,  there- 
fore, is  solved,  if  the  mere  grant,  as  you  call  it,  gave  the 
State  a  fight  to  the  land  from  the  day  of  its  date.  That  it 
did  so,  there  can  be  no  doubt  In  an  opinion  which  I  sent 
you  on  the  7th  of  June,  1867,  concerning  one  of  the  same 
law^  now  under  consideration,  I  said  that  a  grant  by  Con-* 
gress  does  of  itself  ^opnorij^orc  pass  to  the  grantee  all  the 
estate  which  the  United  States  had  in  the  subject-matter 
of  the  grant,  except  what  is  expressly  excepted.  I  refer 
you  to  that  opinion  for  the  reasons  and  authorities  upon 
which  the  principle  is  grounded.  It  is  not  necessary  that 
tlie  patent  should  issue  before  the  title  vests  in  the  State 
under  the  act  of  1860.     The  act  of  Congress  was  itself  a 
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present  grant,  .wanting  nothing  bnt  a  definition  of  bounda- 
lies  to  make  it  perfect;  and  to  attain  that  object  the  Sec* 
retaiy  of  the  Interior  was  directed  to  make  ont  an  accurate 
liftt  and  plat  of  the  lands,  and  cause  a  patent  to  be  issued 
Qierefor.  Bnt  when  a  party  is  authorized  to  demand  a 
patent  for  land,  his  title  is  vested  as  much  as  if  he  had  the 
patent  itself,  which  is  but  evidence  of  his  title.  The 
authority  given  to  the  State  Legislature  to  dispose  of  the 
kttds  upon  tiie  patent,  does  not  make  the  grantee  less  the 
exclusive  ovmer  of  them  liian  she  would  be  if  those  words 
were  omitted.  The  object  of  that  clause  was  undoubtedly 
to  prevent  the  legislature  of  the  State  from  a  premature 
inlenference  mtb  the  lands  before  they  were  so  designated 
as  to  preclude  mistake  and  conftision.  The  subsequent 
grants  by  Congress  to  the  State  for  the  we  of  the  railroad 
could  not  have  been  intended  to  take  away  from  the  State 
the  rights  previously  vested  in  her  lor  other  purposes. 
We  are  never  to  impute  such  intestioBS  to  the  legislative 
department  when  any  other  construction  can  be  given  to 
the  words  of  a  statute.  Even  if  we  could  suppose  that  to 
be  the  meamng  of  Oongress  in  this  caee»  it  would  avail 
nothing  to  the  later  grantee,  since  in  all  cases  of  convey- 
ance a  later  grant  must  yield  to  an  earlier.  It  has  often 
happened  that  public  grants  by  mistake  have  been  so 
described  in  general  words  that  when  they  come  to  be 
located  they  are  found  to  lie  afoul  of  each  other.  I  believe 
it  has  never  been  thought  that  where  this  happens  they  are 
not  to  be  treated  like  inconsistent  deeds  made  by  private 
peraens.  There  are  cases  in  which  grants  are  made  under 
desoriplioitt  so  vague  and  indefinite  that  neither  the  grantee 
llor  any  other  person  can  tell  their  location  or  boundaries 
nutil  the  grantee  does  some  act  which  locates  and  defines 
tliem.  In  such  case,  if  another  right  which  is  strictly 
detincd  intervenes,  the  first  grantee  may  lose  what  he 
would  have  boon  entitled  to  if  liis  own  grant  had  bdcn 
descriptive  and  definite.  Bnt  that  i»rinciplc  docs  not  apply 
Ihstc,  bcoaase  the  gcnoral  description  of  all  swamp  and 
overflowed  lands  within  the  limits  of  Arkansas  is  definite 
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enough  for  purposes  of  notice.  Besides^  tb^e  grant  for  the 
railroad  was  originally  much  more  indefinite  than  the 
other,  requiring  the  location  of  the  road  to  be  made  before 
the  locality  of  the  lands  could  be  known  at  all.  The  State 
proceeded  to  make  her  selection  and  to  fix  the  location  of 
the  lands  definitely  before  the  railroad  did  any  such  thing 
with  its  grant  The  State,  therefore,  has  the  oldest  and 
the  most  definite  title,  and  its  lands  were  accurately  located, 
and  their  boundaries  particularly  defined  agreeably  to  the 
act  of  Congress  before  the  same  thing  was  done  by  the 
other  claimants.  The  oldest  title,  the  most  definite,  and 
the  first  location  will  surely  give  her  priority  and  preference 
over  another  grantee  subsequent  in  title,  less  definite  in  the 
terms  of  the  grant,  and  later  in  location. 

I  am,  very  respectfully,  &c., 

J.  S.  BLACK. 
Hon.  Jacob  Thompson, 

Secretary  of  the  Interior. 


DEPOSIT  OP  PAPERS  AT  FOREIGN  PORTS. 

The  commander  of  an  American  vessel  is  required  to  deliver  his  register,  and 
other  ship's  papers  to  the  consul  at  a  foreign  port  only  in  cases  where  he 
is  compelled  to  make  an  entry  at  the  custom  house. 

Attobnet  General's  Office, 
/  November  10, 1868. 

Sir:  The  steamers  belonging  to  the  New  York  and 
Havre  line  stop,  on  their  way  to  Havre  and  Bremen,  at 
Southampton,  land  passengers  and  mails,  sometimes  dis- 
charge part  of  their  cargoes,  and  sometimes  take  in  cargo 
for  their  port  of  final  destination.  Are  they  under  these 
circumstances  bound  to  deposit  their  papers  with  the 
American  consul  and  pay  the  consular  fee  of  half  a  cent 
per  ton,  under  the  second  section  of  the  act  of  1803?  (2 
Stats,  at  Large,  203.) 

It  is  the  well  settled  construction  of  the  act  under  con- 
sid^ration  that  the  commander  of  an  American  vessel  is 
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required  to  deliver  bis  register,  sea  letter,  and  Mediter- 
ranean passport  to  the  consul  only  in  cases  when  he  is 
compelled  to  make  an  entry  at  the  custom  house,  and  he 
gets  them  hack  again  when  he  obtains  his  clearance. 

Where  there  is  neither  entry  nor  clearance  (and  one  can- 
not be  without  the  other)  he  need  not  deposit  his  papers. 
A  vessel  cannot  be  said  to  have  arrived  at  a  port  when  she 
merely  tonehee  at  it  for  the  purpose  of  getting  information 
and  not  entering, or  repairing,  or  breakingbulk,  or  discharg- 
ing seamen,  or  being  bound  homewards  so  as  to  take  seamen, 
or  needing  the  aid  of  a  consul  in  any  respect,  but  leaving 
the  port  in  a  short  time  and  proceeding  on  her  voyage. 
But  when  she  goes  to  the  port  for  purposes  of  trade,  to 
deliver  or  take  in  the  whole  Or  part  of  her  cargo,  or  when 
she  remains  for  so  long  a  time  that  by  the  laws  of  the 
country  she  is  compelled  to  enter  at  the  custom  house,  then 
she  has  arrived,  within  the  meaning  of  the  law,  and  is  sub- 
ject to  its  {provisions.  For  this  construction  the  authorities 
are  numerous,  re^>ectable,,  and  unanimous.  It  is  affirmed 
by  Attorneys  General  Mason  (4  Op.,  890,)  Johnson,  (5  Op., 
161,)  Gushing,  (6  Op.,  169,)  and  by  the  Supreme  Court  (9 
How.,  880-384.) 

The  law  being  settled  it  only  remains  that  you  ascertain 
for  what  purpose  the  steamers  in  question  stopped  at  South- 
ampton;, and  I  should  think  from  your  statement,  and  that 
contained  in  the  dispatoh  sent  to  your  department  by  the 
consul,  that  there  can  be  but  little  difficulty  in  determining 
that  their  transactions  at  Southampton  are  usually,  if  not 
always,  of  a  character  whiqh  makes  an  entry  necessary,  and 
constitutes  in  the  legal  sense  of  the  word  an  arrwal.  They 
land  passengers,  discharge  and  take^inpart  of  their  cargoes, 
and  do  other  things  requiring  the  aid  of  a  consuL 

In  my  opinion  they  are  bound  to  pay  the  feesL 

Yours,  respectfully,  &e.,  ' 

J.  8.  BLACK 

Hon.  A  V.  Browk, 

Postmaster  QenertnL 
17. 
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POSTMASTEB  AT  NEW  ORLEANS. 

Under  the  aot  of  June  22,  1854,  the  p^immt&lt  ab  NeW  OtieMie  hat  a  righli 
t(^  deimaiid  an  allowanoe  out  of  the  poetegiBe  ef  hk  office  enfteieni  to  make 

up  his  compenMtion  and  expenses,  but  hu  special  allowance  cannot  ether- 
wise  be  increased  or  dixoinislied. 

AnoRNEY  QtmmiAi/B  Omeg, 

N(n>enU>er  Wfih,  1868« 
Sir:  Undeir  an  act  of  Congron  pateed  in  1825,  and 
kept  in  force  by  subBequenrt  re-enactmeDAs^  the  postmaster 
at  New  Orleans  was  g^ven,  in  addition  to  his  ordinary 
commissions,  a  special  allowance  of  eight  hundred  dollars, 
and  the  postmaster  at  Waahington  city  was  permitted  to 
receive  an  additional  commission  of  five  pc^  cent  on  the 
amount  of  mails  delivered  at  his  office.  By  the  act  of  the 
22d  of  June,  1854,  it  is  provided  liiat  ^  every  postmaster 
whose  compensation  shall  not  exceed  five  hundred  dollars 
in  one  quarter,  diall  be  allowed  one  cent  on  every  free  letter 
delivered  out  of  his  office^  except  such  as  are  for  the  post« 
master  himself,  BhU  the  spemiaBmoance  now  made  In/  law  to 
thepostnuistera  at  New  Orleans  and  Washington  city  shall  not 
otherwise  be  either  increased  or  diminished/'  (10  Stats,  at 
Large^  298.)  The  meaning  of  Congress,  as  expressed  in  this 
provision,  seems  to  mo  not  difficult  to  understand.  It  had 
been  seen  that  under  the  rates  of  postage  then  recently 
established,  and  the  {M^ovisions  for  the  compensation  ef  post' 
masters,  those  whose  emoluments  amounted  to  less  than  five 
hundred  dollars  per  quarter,  or  two  thousand  dollars  per 
Wi^um,  were  not  paid  for  their  labor,  and  the  object  of 
Ae  law  was  to  do  them  justice  by  allowing  in  addition  to 
what  they  had  before  received,  one^  cent  on  every  free 
letter.  But  inasmuch  as  the  |)Ostmaeter  at  New  Orleaiw 
had  an  allowance  o£  eight  hundred  dollars  in  numero^  and 
the- postmaster  at  Washington  was  already  allowed  five  per 
cent,  on  the  amount  of  mails,  it  was  not  regarded  as 
proper  or  just  to  change  tlie  special  compensation  with 
which  they  had  been  previously  &vored.    This,  I  think, 
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is  the  extent  to  which  you  can  make  this  exception  lippli- 
cable.  In  the  same  act  of  Jane  the  22d,  1854,  it  is  pro- 
vided that  where  any  distributing  postmaster  shall  fail  to 
iiee«T»  tBM|^  to  defiray  tiiei  nwessar^  ex^emei  (9t  hie 
dAee  s&d  ttffibfd  the  dt}tti|fensatibn  to  which  he  is  Entitled 
from  commissions^y  it  may  f>e  made  up  by  a  quarterly 
allowance  ouA^  of  the  pocrtages^  Fot  all  I  can  see,  this  last 
provision  is  wholly  independent  of  the  other.  In  allowing 
the  postmaster  at  New  Orleans  to  ireeehre  the  Ml  amotlnt 
of  his  regular  commissions  such  as  he  Would  be  entijtloA 
tOy  if  no  extra  allowance  had  ^yer  been  made,  you  are  ndl 
increasing  nor  diminishing  the  special  allowance  giren  ttt 
him  by  the  act  of  1825.  The  general  rule  of  interpsretatioal 
is  that  exceptions  and  provisos  mtift  be  eon&ned  to  th^ 
purpose  of  qualifying  and  e^^aining  those  pBrtM  of  the  kiwi 
with  which  they  stand  connected^  anid  are  dot  i»  ImI 
regarded  as  afTecting  other  general  j^rovimons  of  tiie  samo: 
law  with  which  they  do^  net  come  i<i  jtuetaposition.  I  atnr 
of  opinion,  ther^ore^  thai  the  posttiftaster  at  lifew  OrieaniJ 
has  a  &ir  right  to  demand  an  ^dwaiJDce  out  df  therposMgap 
of  his  office  sufficient  to  make  up  his  compensftlion  andf 
expenses,  and  that  you  should  Mteilftlly  obey  .ihiit  oChep 
part  of  the  law  which  fbrMds  yo«  to  inci^eafie  or  diminish' 
his  special  allowance.  '  > 

I  am^  vejy  r^edtfully,  Ac., 

J.  8.  BlrACK.  rn 
Hon,  A.  V.  BnewNy  -"• 
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'    '  EXTRA  COMPENSATION. 

«  I 

4.;  Cot^medore'fl  Seeretaiy  cannot  lawfully  receive  any  extra  allowance  or 

•  cempensation,  in  any  form  whatever,  for  any  service  which  it  is  possible 
for  him  to  render  either  within  the  line  of  his  duty,  or  o^taide  of  it. 

*  '  Attorney  General's  Oppicb, 

Navember  10, 1858. 

8ia:  It  appears  from  your  letter  of  the  5th  instant,  and 
Hhe  papers  by  which  it  is  accompanied,  that  Mr.  Henry  La 
Remtrie  in  the  year  1848  w^s  on  board  the  Independence, 
the  flag  ship  of  the  Pacific  squadron.  He  was  rated  on  the 
books  of  the  vessel  as  Commodore's  Secretary,  and  for  the 
services  he  performed  in  that  capacity,  he  was  entitled  to 
receive,  and  did  receive,  the  pay  fixed  by  law  and  the  regu- 
kvtioiis.  He  could  not,  therefore,  receive  any  extra  allow- 
ance or  compensation  in  any  fi^rm  whatever  for  any  service 
whidh  it  was  possible  for  him  to  render,  either  within  the 
line  of  his  duty  or  outside  of  it,  without  a  plain  violation 
of  the  act  of  1842.  On  this  subject  my  advice  was  asked 
by,  and  given  to,  the  Secretary  of  the  Interior  on  the  17th 
of  October,  1867,  and  I  adhere  to  the  construction  of  the 
statute  which  I  then,  after  careful  consideration,  thought 
the  true  one. 

During  the  time  Mr.  La  Seintrie  was  acting  as  Oom- 
mcdci^'s '  Secretary  he  was  employed  as  interpreter  of 
Spanish  and  French,  for  which  service  outside  of  his  duty 
as  secretary,  the  commodore  considered  him  entitled  to  the 
sum  of  $1,550,  and  approved  of  his  account  against  the 
Government  for  that  amount.  The  purser  of  the  vessel 
paid  it  upon  being  ordered  a  second  time  by  the  commo- 
dore to  do  so,  but  he  failed  to  get  it  allowed  by  the  Fourth 
Auditor  when  he  came  to  settle  his  accounts.  It  stands 
now  disallowed  on  the  books  of  the  Treasury  Department, 
and  charged,  it  would  seem,  to  Commodore  Shubrick.  It 
is  impossible  for  me  to  give  you  any  advice  under  which 
you  can  lawfully  relieve  the  commodore  from  the  obligation 
of  refunding  it    Of  course  his  order  upon  the  purser  to 
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pay  it  was  made  in  perfect  good  fistith,  and  under  tiie  eonr 
viction  that  it  was  legal  as  well  as  jnst  I  take  the  state* 
ments  contained  in  his  letter  to  the  Fourth  Auditor,  every 
word  of  them,  for  absolute  verity,  and  I  have  permitted 
all  the  considerations  he  mentions  there  to  have  their  doe 
weight  Commodore  Shubrick  did  collect  a  large  amount 
of  money  upon  the  Pacific  coast;  Mr.  La  Seintrie's 
services  as  interpreter  were  necessary  to  him;  the  common 
dore  might  have  evaded  the  law  which  prohibits  this  pay** 
ment,  if  he  had  thought  proper  to  do  so;  and  the  Govern^ 
ment  probably  has  gained  largely  by  the  whole  transaction. 
These  are  reasons  which  would  appeal  powerfully  to 
Congress,  who  can  make  and  unmake  the  law  at  its  pleasure* 
But  the  natural  and  abstract  justice  of  a  claim  is  not  a 
reason  why  the  executive  should  pay  it  in  defiance  of  law 
which  forbids  it.  After  giving  this  very  decided  opinion 
against  the  legal  right  of  the  Kavy  Department  and  the 
accounting  officers  to  make  the  allowance,  I  cannot  dose 
without  expressing  the  hope  that  relief  will  be  afforded  to 
Commodore  Shubrick  in  some  other  form. 

I  am,  very  respectfully,  Ac., 

J.  S.  BLACOSLi 

Hon.  ISAAO  TOUOBT, 

Secretary  of  the  Navy. 


JACKSON'S  CASE. 

A  pnblic  xninister,  wbo  was  at  home  at  the  time  of  his  recall,  and  who  was 
paid  his  salaty  down  to  the  date  of  his  recall^  is  not  entitled,  in  addiHoii^ 
to  compensation  for  snch  further  time  as  won^d  be  necessarily  spent  iu 
coming  home  from  the  seat  of  his  mission. 

Attoenbt  General's  Office, 

,  November  19, 1858. 

Sir:  Mr.  Jackson,  our  late  minister  to  Austria,  returned 

home,  on  leave  of  absence,  and  was  in  this  country  several 

months  before  his  recall  took  effect.     He  was  paid  his 

salary  down  to  the  date  of  his  recall,  and  the  question  you 
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{iropoimd  to  me,  is  whether  he  is  estitf^  «d9Q  to  compen-' 
flfttioii  for  each  farther  time  m  would  he  neoeseaiily  spent 
in  ooming  holme  from  YieniHt,  The  law  authorises  the 
oontairaaQce  of  his  salary  daring  the  time  aotaallj  and 
neoeasarily  employed  in  the  tnwisit  from  the  post  of  his 
duty  to  his  residence  in  the  United  States.  Mr,  J^l^Bon^ 
aeoording  to  your  statement,  received  his  salary  dwng  th^ 
time  he  was  actually  occupied  in  coming  home,  and  for 
seme  time  after  he  arrived  at  home.  If  he  weire  now  paid 
for  tibirly  days  more,  it  must  he  not  for  time  a^tuaUy^  but 
ematruadtdy  spent  in  traveling.  I  find  it  impossible  to  se^ 
Che  eorrectaess  of  apy  eonstcuciiiion  which  will  authorise 
suh  a  payment  If  he  had  been  recalled  before  his  return^ 
his  salary  would  have  stopped  at  the  instant  of  hi9  ar^val. 
The  effect  of  Jhe  leave  of  absence  was  to  give  him  a  larger 
Gooip^nsation  than  he  would  otherwise  have  received^ 
0}bere  may  be  some  hardship  in  recalling  a  mimster  who 
is4Ufc  home  on  leavie,  and  who  has  left  the  post  of  his  4uty 
expecting  to  return  to  it,  because  it  saay  involve  the  Aecesr 
sity  of  submitting  to  a  saorificCt  w  else  of  goipg  back  at 
his  own  expense  to  settle  his  affiws;  and  in  this  aspect  of 
theViase,  Mr.  Jackson's  claim  has  much  equity  to  commend 
it.    But  hard  cases  make  bad  precedente. 

The  other  case  presented  by  you  in  the  same  letter  is 
that  of  a  minister  who  was  at  his  post  when  he  received 
his  recall,  but  who  has  not  yet  returned  to  the  United 
States.  You  ask  if  the  journey  home  must  be  aetuaUy 
made  in  order  to  entitle  him  to  an  allowance  7  The  law 
ssys  t^at  he  is  to  be  paid  for  the  time  acimUy  as  well  as 
intetsaaaHy  occupied  iu  making  the  transit  home*  Th^e  is 
tto  such  ddng  under  this  law  as  payment  for  ean^ruotive 
traveling. 

Very  reqwctftilly,  yours,  &c.^ 

J.  S.  BLACK 

^m.  iLsTvie  Oa9€l 
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OITICIAL  BONDS. 
Wbtn  ft^lfifiiii  oflMfolwoffioAl  bond  is  qoMtieaabls,  itihoal4benJ«ctod. 

Attorney  Q^v^al's  Officb, 

December  7,  1858. 
Sir:  I  "have  received  youw  of  the  2(i,  enclosing  the 
official  bond  of  Paymaster  Robert  H.  Chilton,  and  request- 
ing my  opinion  whether  it  is  sufficient.  The  names  of  the 
sureties  are  not  inserted  in  the  body  of  the  writing,  and  it  is 
without  date.  While  it  is  possible  that  these  omissions  may 
not  invalidate  the  instrument,  I  will  suggest  that  the  officer 
should  be  required  to  file  one  less  exceptionable  in  forn^. 
The  defective  preparation  or  execution  of  such  securities 
tends  to  produce  delay  and  useless  litigation  in  asserting 
the  just  claims  of  the  Government  When  the  legal  effect 
of  an  official  bond  is  questionable,  that  circumst^^nce  alone 
is  sufficient  reason  for  its  rejection. 

Yours,  very  respeetfiilly, 

J.  B.  BLACK. 
Hon.  John  B.  Floyd, 

Secretary  of  War^    , 


CESSION  OF  FEDERAL  JURISDICTION  BY  BTATES. 

An  act  of  ih«'legifll4tiiro  of  «>8M6  nthaxAk  givw  %  eompleto  «nd  nneqniTOcal 
eOQseb^  to  the  porcbase  o£  hfid  labearaiii  hj  the  United  Staites  "lor  th«  esec- 
tioii  of  needful  public  boildings,  ip  such  a,ce8pioa  of  JQrisdi6iio&  »  is  con- 
templated by  tbe  joint  resolution  of  September  11, 1^41. 

AnoBnr  QfiHEBiai^s  OFVtoa, 

December  ©,  1868. 
Sib  :  The  Legiriatnre  of  South  Oai^lhia,  on  the  21ert  day 
of  December,  1857,  passed  an  act  entitled  **  An  act  to  an- 
thodze  l^e  United  States  to  purchase  a  sufficient  quantity 
of  land  in  the  city  of  Columbia  for  ^e  erection  of  «  post 
office  and  a  court-hoose/'  It  provides  ^'Ihal'tiie  United 
BtatM,  »  BQeli  person  or  petsons  as  may  be  by  them 
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authorized,  shall  have  the  right  and  authorily  to  parchase 
the  fee  simple  of  a  sufficient  quantity  of  land  in  the  city  of 
Columbia  on  which  to  erect  a  post  office  and  a  court-house: 
Prmdedy  That  the  said  purchase  does  not  ezoeed  four 
acres ;  and  that  all  process,  civil  or  criminal,  issued  under 
the  authority  of  this  State  or  any  officer  thereof,  shall  or 
may  be  served  and  executed  on  any  part  of  said  land,  and 
on  any  person  or  persons  there  being  and  implicated  in 
matters  of  law."  The  question  which  you  have  referred 
to  me,  is  whether  this  is  such  a  cession  of  jurisdiction  as  is 
contemplated  by  the  joint  resolution  of  Congress,  approved 
September  11, 1841  ?    (5  Stats,  at  Large,  468.) 

The  Constitution  (art.  1,  sec.  8,  clause  18)  confers  upon 
Congress  the  power  to  exercise  exclusive  legislation  over 
all  places  purchased  by  the  consent  of  the  legislature  of  the 
Stite  in  which  the  same  shall  be,  for  the  erection  of  forts, 
magazines,  arsenals,  dock-yards,  and  other  needful  build- 
ings. The  act  of  the  Legislature  of  South  Carolina  above 
quoted,  gives  a  complete  and  unequivocal  consent  to  the 
purchase.  This  is  all  that  is  necessary,  for  the  Constitu- 
tion confers  federal  jurisdiction  over  places  conveyed  under 
such  circumstances. 

It  has  often  been  held  that  the  reservation  of  the  right 
to  serve  and  execute  all  State  process  on  land  sold  to  the 
United  States  does  not  conflict  with  the  power  of  Congress 
to  exercise  exclusive  legislation  over  it.  Where  the  con- 
veyance is  for  purposes  enumerated  in  the  act  of  March  2, 
1795,  the  right  of  serving  State  process  existis,  whether 
specifically  reserved  or  not  It  is  unnecessary  to  inquire 
whether  that  act  extends  to  property  purchased  for  other 
uses.  It  is  enough  to  know,  that  both  by  legislative  and 
judicial  construction,  the  right  retained  by  the  State  of 
South  Carolina  has  been  regarded  aa  consistent  with  exelu- 
Bive  federal  jurisdiction.  Mr.  Cushing,  while  Attorney 
General,  discussed  this  subject  with  his  usual  ability  (6 
Opin.,  577;  7  Opin.,  628.)    I  fully  concur  in  his  conclusions/ 

The.  preamble  of  the  act  of  cession,  jiow  under  coosidera* 
jaoui  recites  that  the  appropriation  for  the  purchsse  of  th^ 
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ImkL  in  Columbia  was  made  by  Congnm  at  the  thirtjf'Mrd 
eeaaioiu    This  is  a  ndstake ;  but  it  has  no  effect  upon  fha 
enacting  clauses,  which  are  independent  of  the  preamble^ 
and  in  themselves  intelligible  and  free  from  ambiguity. 
I  am  of  opinion  that  the  act  of  cession  is  sufficient. 
Tours,  very  respectfully, 

J.  8.  BLAOK 
Hon.  HOWBEJ.  OOBB, 

Secretary  of  thi  Treamry. 


MABSHAL'S  FEES. 

1.  A  mftnlial  of  ihe  XTnited  Btotes  is  entitled  to  oompensation  for  serving  a 
•QbpcsDft  in  ft  eriminal  eaee  on  a  iritiien  bef  ond  the  limits  of  his  own 
district,  and  also  for  exeontin^  an  attachment  on  the  same  witatia  £» 
fEuling  to  appear. 

SL  It  may  be  doubted  whether  a  circuit  court  has  power  to  send  criminal 
process  bevond  the  limits  of  the  district  in  which  the  court  is  held. 

AxTOBjnBT  OmnauL's  OmoB, 

FOrway  9, 1869. 

Sib  :  I  have  considered  yours  of  December  18^  1868^ 
propofling  certain  questions  ccHUceming  the  power  of  a 
United  States  marshal  to  execute  the  process  of  the  Federal 
courts  in  certain  cases  beyond  the  limits  of  his  own  district. 
The  points  suggested  arise  on  the  settlement  of  the  accounts 
ci  B.  B.  Jewett,  marshal  of  the  northern  district  of  New 
York,  who  claims  compensation  (1)  for  serving  a  subpoena 
in  a  criminal  case  on  a  witness  in  the  State  c^  Michigan ; 
^,2)  f<Hr  executing  an  attachment  against  the  same  witness, 
who  disobeyed  the  order  of  the  subpoBua;  and,  (8)  for 
arresting  in  the  State  of  Iowa  a  person  indicted  for  forging 
pension  papers,  and  transporting,  him  to  Utica,  New  York, 
the  place  of  trial.  In  each  iostance  the  process  was  issued 
by  the  circuit  court  for  the  northern  (district  of  New  York. 

The  first  question  preseuted  is  eaedly  answered  by  a 
reference  to  tiie  sixth  section  of  the  act  of  March  2, 1798« 
(;i.6tats.atLaiie,885.)   The  sabpoeiia  uned  by  a  United 
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States  court  in  any  diBtrict  for  tk  witMee  in  a  ^mmal  case^ 
will  '^ran  into  any  other  distrief  This  Is  thd  iMigoaga 
of  the  act,  and  it  oaxknot  be  made  plains. 

The  second  inquiry,  b  whether  an  attachmetft  for  Atiling 
to'  appear  follows  the  eabposna.  0pan  this  point  it  is 
unnecessary  to  add  aoythinf  to  4lie  reasoning,  of  Justice 
If  ekon,  who  ordered  the  attachment  which  is  now  the 
subject  of  controversy.  I  see  no  reason  to  question  the 
soundness  of  the  opiniom  wiuch  he  d^liyered  after  mature 
consideration  of  the  subject  He  maintains  that  the  Federal 
courts  have  the  power  to  enforce  their  own  process.  This 
is  certainly  neither  new  nor  startling.  The  usual  and 
universally  recognized  method  of  compelling  obedience  to 
a  sulpcena  ad  testificandum  is  by  attacbmeizi  The  power  t^ 
issue  it  would  seem  to  be  inhwent  in  the  court  by  its  very 
nature.  (7  Craneh,  84.)  But  there  are  abundant  statutory 
provisions  to  confer  it  The  act  of  24th  September,  178S^ 
section  17,  empowers  the  courts  of  the  United  States  "to 
punish  by  fine  or  imprisonment,  at  the  discretion  of  said 
courts,  ail  cotvtempts  of  auHiority  in  any  cause  or  hearing 
before  the  same ;"  and  the  act  of  March  2, 1881,  defining 
pontempts,  expressly  includes  ^Ae  disobedie&ee  or  resist- 
ance by  any  4kffioer  of  dM  said  eouits,  party,  juror,  ot 
toitneas  *  *  *  to  any  lawfoi  suit,  process,  order,  rule, 
decree,  or  oommand  of  the  said  courts.^  In  Beebee's  oaee^ 
(2  WaU,  jr.,  129,)  Justice  Grier,  at  Philadelphia,  refused 
an  aittachment  against  a  witness  in  New  York  for  reaAons 
which  it  IB  unnecessary  to  mention,  but  he  appears  to  hav^ 
entertained  no  doubt  of  his  power  to  order  the  writ,  for  he 
said  that  if  it  appeared  liiat  tliere  would  be  a  foilure  <^ 
justice  unless  the  attendance  of  the  witness  "were  enforced, 
^*  the  court  would  be  bound  to  issue  the  compulsory  pro^ 
cess."  I  think  these  decisions  and  acts  of  Congress  fully 
sustain  the  doctrine  that  the  Federal  courts  can  compel 
cdl>edi'ettce  to  a  subpcena  which  is  sent  beyond  the  limits  of 
tiie  district  where  the  court  is  held,  in  the  same  manner  as 
in  other  oases. 
;  For  reasons  hureafter  steted,  I  <wi]l  consider  hei<e  the 
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fourth  qaefltton  -preiented^  wkick  is,  irabBtanfially-,  wbtf^jbitf 
"Uie  manhftl  of  ^e  dicrtiiet  itt  whidi  Hm  oovrt  is  ketd  can 
execute  process  in  ths  histaBoes  under  oonsideratioDy  and 
receive  the  usual  fte  therefor.  Joetioe  Nelson  hae  answered 
this  qnestion,  also,  in  the  affirmatirvey  and  I  am  saitisfied 
tiiat  he  is  rigbt  The  OcnnptroHier  has  presented  an  elabo- 
Tate  and  ingenions  argnment  to  prove  tfie  contrary.  I  oaft- 
not  nndeitake  to  answer  ail  the  points  which  be  has 
«agge0ted  in  deta&L  I  think  the  eiror  into  wfaioh  he  has 
been  led  consists  in  assuming  that  Hke  STA  sectioa  of  tbf 
act  of  24th  September,  1789,  prohi>bits  a  marebal  fipia 
executing  process  in  any  other  district  than  hie  own;  The 
provision  of  Aak  seotion  is  that  it  shall  be  the  duty  of  the 
marshal  ^to  execixte  tkrcfugfmii  Ae  di^triot  alA  la^^l  pre^ 
-eepts  directed  to  him  and  issued  under  the  aothority  of  die 
United  States.'^  Tkis  does  not  forbid  the  courts  to  iippose 
•upon  the  officer  the  duty  of  going  beyond  the  dislriet  to 
aerve  process  authpriised  by  subfiequent  acts  of  Congress. 
XTor  does  the  provision  t^  the  marshal  shall  eiceeQ^ 
within  his  district  all  ^^preo^its  directed  to  him,"  require 
him  to  execute  precepts  directed  to  some  person  else. 

The  numerous  references  to  particular  statutes  and  to 
the  practice  of  the  courts  which  bere  be^i  made  by  the 
Comptroller,  only  establish  that  in  general  the  duties  of  a 
marshal  are  confined  to  fais  district  This  may  be  freely 
conceded.  But  they  do  not  show  that  the  principle  is 
universal  and  without  exception.  And  yet  this  is  the  very 
|K»nt  i^iek  he  was  boond  to  prove,  for  we  are  not  dealing 
wil^  the  usual  process  of  the  Federal  courts  in  their  ordi- 
nary jurisdiction,  but  with  those  anomalous  cases  in  wHcb 
Ihey  are  invested  with  the  power  to  issue  their  writs  beyond 
the  boundaries  of  the  districts  in  which  they  are  held. 

Besides  this,  .the  argument  which  he  adduces  proves  too 
much.  If  it  shows  anything,  it  demonstrates  that  neither 
the  subpoena  nor  the  attachment  for. a  witness  in  cases 
similar  to  those  now  under  consideration,  can  ever  be 
seired  or  legidly  ewcuted  by  any  body.  If  the  marshal 
Mnnot  aprva  process  out  of  liis  distrio^  he  cannot  return 
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procesB  out  of  his  district  If  the  ciroait  coart  in  the  case 
before  tne  coold  not  compel  the  marshal  6t  its  own  district 
to  go  to  Michigan,  it  certainly  could  not  compel  the  mav- 
shal  of  Michigan  to  come  to  Kew  Yoric  I  am  satisfied, 
however,  that  in  both  instances  the  direction  of  the  process 
to  its  own  officer  was  proper,  and  that  he  ought  to  be  paid 
his  legal  fees  for  the  service  according  to  the  usual  mode 
of  computation.  The  power  to  send  a  writ  implies  the 
authority  to  send  an  officer  with  it  Mr.  Jewett,  the  ap- 
plicant in  this  case,  has  expressed  a  desire  to  withdraw  his 
appeal  firom  so  much  of  the  decision  of  the  Oomptroller 
as  involves  the  charges  made  for  the  arrest  of  a  criminal 
in  Iowa.  For  this  reason  I  shall  not  discuss  the  third 
proposition  which  you  have  presented.  While  I  am  in- 
diaed  to  doubt  the  power  of  a  circuit  court  to  send  crim^ 
inal  process  beyond  the  limits  of  the  district  in  which  the 
court  is  held,  it  is  to  be  hoped  that  a  question  of  such  mag- 
nitude may  be  settled  by  the  judiciary  before  it  shall  be 
again  involved  in  the  action  of  the  executive  departments. 

Yours,  very  respectfully, 

J.  S.  BLACK. 
Hon.  Jacob  THdiHFsoN, 

Secretary,  of  the  Inierhr.  • 


POWER  TO  APPOINT  COMMISSIONERS. 

L  The  difltriet  eourt  of  the  United  States  for  the  western  district  of  Virginifti 
had  power,  under  the  act  of  Febroary  4,  1819,  to  appoint  oommia* 
sioners. 

2.  When  a  queetion  on  a  statute  made  to  regulate  the  conduct  of  the  courts, 

arises  incidentally  before  an  executiye  department,  the  lead  of  the  judges 
ought  to  be  followed. 

3.  An  aecoonting  officer  has  undoubted  power  to  disallow  a  fee  charged  by  a 

person  who  is  not  an  officer,  and  who  had  no  right  to  perform  the  ser- 
vices for  which  he  seeks  to  be  paid. 

AtTORNBT  GeNBRAL'S  OFFIOKy 

February  lly  1859. 
Bib:  Your  letter  of  the  8d  tiltimo  asks  two  questions: 
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Pow«r  to  appoint  OommissioAers. 

1.  Has  the  distriefc.ooiirt  of  the  IJtuted  States  for  thewest* 
em  district  of  Yirginia^  power  to  appoint  commiBsioners; 
$akdf  2.  If  not,  ean  the  aeootrnting  officers  fefhse  to  allow 
the  fees  of  a  commissioner  for  that  reason? 

The  western  distriirt;  of  Virginia  is  not  within  any  circuit. 
But  to  the  district  court  the  law  has  given  ^'jurisdiction  of 
all  causes,  except  of  appeals  and  writs  of  error  cognizable 
by  law,  in  any  circuit  coiirt,"  act  of  Feb.  4, 1819,  (3  Stats, 
at  Large,  479.)  The  power  to  appoint  a  commissioner  is 
not  given  by  the  literal  words  of  this  statute* 

But  the  court  itself  seems  to  have  held  that  when  Congress 
conferred  upon  it  the  jurisdiction  to  try  and  determine  the 
same  causes  wh\ch  a  circuit  court  had  authority  to  hear, 
the  power  was  impliedly  given,  along  with  it,  to  appoint 
the  same  officers  and  employ  the  same  machinery  for 
bringing  the  causes  before  it,  and  carrying  out  its  orders^ 
A  similar  view  of  the  subject  has  been  taken  by  other 
'  district  courts,  similarly  situated.  The  bar,  the  public,  and 
Oongress  have  acquiesced  in  this  construction  of  the  statute 
for  I  know  not  how  many,  years,  and  the  executive  depart* 
ments  have  found  no  fault  with  it  until  very  lately.  Cer- 
tainly this  judicial,  professional,  popular,  legislative  and 
executive  concurrence  in  one  doctrine,  is  too  respectable  to 
be  lightly  set  aside,  even  if  it  be  erroneous.  Chmmtmis  error 
faeU  jus.  I  will  not  advise  any  accounting  officer  to  set 
his  own  opinion  up  against  it.  When  a  statute  is  made  to 
regulate  the  conduct  of  the  courts,  the  judges  must  decide 
upon  it  and  construe  it  first ;  and  when  a  question  upon  the 
same  statute  incidentally  arises  before  an  executive  depart- 
ment, the  lead  of  the  judges  ought  to  be  followed.  A 
collision  between  different  branches  of  the  government  is 
a  thing  always  to  be  regretted,  never  to  be  courted* 
When  an  aet  of  Oongress  receives  a  construction  at  the 
hands  of  the  executive,  before  it  reaches  the  judges,  they 
always  adopt  the  same  construction  when  they  can,  and 
never  &il  to  treat  it  with  the  utmost  respect  In  decency 
we  ought  to  do  as  much  for  them. 

The  power  of  an  .accounting  officer  to  disallow  a  fee 
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Aaeg^lhj  A  penon  trfaois  not  attoffioety  md  who  ihemfor^ 
Iliad  BorighttopdifbranthesermoBfoEwMdibeaeeb 
paidyit  not  to  bo  dooibtod;  but  tiiii  kno  case  for  th^  exei«t 
else  of  such  powen 

Vezy  ro^ettiiillf  ^  TOUrS)  te^ 

J.-  S«  SXiAGK* 
Hon*  Jaoob  Thompsoh, 

Secretary  <if  the  JbUxTw^ 


WKKTS  ACCOWTS: 

Uoder  a  joint  resolution  of  Comgress,  directing  the  bead  o£  » department  i» 
adjust  certain  accounts,  liis  authority  and  duty  are  confined  to  tiie  accounts 
specified. 

AlHOBIfBY  OffifbBAL^S  OwSKl^ 

March  1,  I86a 

Sib  :  Yow  lettcfr  c)f  the  10th  of  Febnuoy  in  respect  to 
tilie  ai$eoutit8  of  WiUiMft  Hasafd  Wigg^  aad  t^  accoiiipa]iy<* 
iitg  pajpers^  ha^e  be^n  esamined. 

The  resolution  of  Eebmarj  2,  BpedficsaUj  refers  to  tbe 
teooimfs  of  William  Hazard  Wigg,  stated  nndor  the  ael 
ol  CongresB  for  his  rdief,  and  directs  the  Secretary  of  the 
Treaaory  to  ezaaiine  vdA  ac^ust  those  aoeounts.  Th^ 
Fourth  Auditor  reports  that  on  tbe  dth  of  March,  1863^  an 
acooimt  was  stated  at  the  Treasury  Department  in  fa^or  of 
William  Hazard  Wi^,  under  the  act  of  Congress  referred 
to:in  tke  iMohUaon. 

in  my  opimosi  you  lire  restricted  by  tbe  terms  of  the 
sbsolotion  of  the  91  of  Febraaiy,  1859,  tb  the  accounte 
therein  specified,  and  cannot  go  behind  them  and  correct 
a  clerical  mistake  in  the  report  of  the  c(Hamittee  of  the 
House  of  Bepresentatives  at  the  time  of  the  passage  of  the 
bilL 

.  Yours^very  respectfolly, 

J.  &  BLACK. 

Hon,  Howell  Cobb, 

Seasetaary  of  the  Treasurif. 


8«at  of  Gotermmast  o>l  Ka»taM. 


SEAT  OF  aOYEBNMBNT  OF  KANSAS. 

After  the  paasftge  of  the  aetof  HarcK  ?,  1855,  appropriating  twenty  thonsand 
dolian  for  paU&e  MIdmgv  in  the  Territory  of  EaneM,  an8  the  act  of  th« 
Tenilorial  Legitl«tii|re,  paased  in  parsoaoee  thereof,  fixing  the  pennaaettt 
Beat  of  govemment  ai  LecomptoB,  the  Territorial  LegiaUtorrhad  no  v^ 
to  remove  the  seat  of  gpyemment  from  thattowxu 

November  20, 1868. 

8iB:  Agpeoltbly  to  yo«r  reqneat;  1  have  considered  the 
•abject  referred  to  m  the  eommti&iofttlon  tddres&ed  to  me 
\tj  Iftie  €k>^niar  of  Kansas,  and  the  aocompanying  papers*, 
mA  I  no^  report  to  yon  the  fihcts- 1  gather  from  them,  and 
tke  inftr^ctions  whieh,  in  my  opinion,  onght  to  be  based 
upon  tbem. 

By  the  organic  aet  it  tras  prot4ded  that  the  seat  of 
goremment  for  Kansas  Territory  riiould  be  temporarily 
kieated  ai  Lear 6ft worth.  The  Bxeontiye  and  the  Legisia* 
tire  Assembly  of  t^e  Territory  were  authorized  to  nse  the 
pMHc  bnilding»  there  which  could  be  spared  by  the  mili<« 
taryawAeorilieB.  That  act  contadns  nothing  more  on  the 
tcibjeet,  eseept  si  promise  on  tiiopart  of  Congress  to  appro*' 
prilate  aftiMrwards  a  sum  equal  to  what  had  been  given  to 
otiber  Territories  for  the  erection  of  public  buildings  at  the 
osat  of  the  territorial  government  On  the  5th  of  August, 
1854^  an  appropriation  was  madie  of  twenty^five  thousand 
df^tarsfor  public  buildings  id  Kansas, ta be  paid-in  the 
event  that  the  Secretary  of  WarsheuM  decide  it  to  bd 
mconsistent  with  the  interests  Of  the  military  serviee  tot 
permit  the  use  of  the  public  buildiage  at  ]\)rt  Leavenworth; 
So  the  snbleet  stood  till  the  8d  of  Marsh,  1855,  when 
another  appropriation  of  twe»Q^*five  tiiousand  doUacs'for 
public  buildings  in  1^  Territory  of  E^nsiB  W|M<  made, 
coupled  with  this  proviso ;  ^'  That  said  money  or  any  part 
thereof  or  any  portion  of  the  money  heretofore  appropri-^ 
oted  for  this  purpose,  shall  not  be  exi>ended  until  the 
Legidtttnre  of  said  Teititory  shall  have  fixed  by  law  thei 
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permanent  seat  of  government  (10  Stats.  at.Large,  685.) 
In  1856,  after  the  last-mentioned  act  of  Congress,  the 
Territorial  Lepslature  by  law  fixed  the  permanent  seat  of 
government  at  the  town  of  Lecompton,and,  thereupon,  fifty 
thousand  dollars,  the  aggregate  amount  of  the  two  appro- 
priations made  by  Congress,  was  paid  to  the  proper  authori- 
ties of  the  Territory,  and  was  expended  at  Lecompton  in 
the  erection  of  public  buildings.  On  the  9th  of  February 
last,  the  Territorial  Legislature  undertook  to  pass  another 
law  removing  the  seat  of  government  from  Lecompton  to 
Minneola.  Their  bill  being  vetoed  by  the  Governor,  was 
passed  by  a  majority  of  two-thirds.  The  question  of  law 
is  whether  the  Legislature  had  the  power  which  they 
atten^>ted  to  exercise  of  removing  the  seat  of  government 
The  organic  act  of  Congress  is  to  a  Territory,  what  the 
constitution  of  a  State  is  to  it  The  acts  of  the. Territorial 
Legislature  are  valid  and  binding  when  passed  according 
to  the  proper  form,  if  they  are  within  the  powers  conferred 
by  the  act,  but  anything  there  forbidden  is  void  and  unau-* 
thorized.  If  Congress  passes  a  subsequent  law  upon  the 
same  subject,  limiting  or  extending  the  power  of  the  local 
territorial  government,  it  operates  like  an  amendment  to 
the  constitution.  In  the  case  of  Kansas,  Congress  did  not 
decide  where  the  permanent  seat  of  government  should  be, 
but  located  it  temporarily  at  Leavenworth.  The  Legislature 
then  had  power  to  remoye  it  as  they  saw  proper,  either  for 
a  short  time  or  for  all  time.  But  Congress,  when  the 
appropriation  of  1855  was  made,  required,  as  a  condition 
precedent  to  the  payment  of  the  money,  that  the  seat  of 
government  should  be  permanently  located,  and  left  the 
Territory,  through  its  Legislature,  to  do  that  for  itsel£ 
Making  a  permanent  location  certainly  did  not  mean  a 
designation  of  the  place  merely  for  the  purpose  of  getting 
the  money,  and  then  making  another  change.  The  plain 
words  of  the  law,  as  well  as  a  decent  respect  for  their  own 
good  faith,  required  that  before  they  would  ask  for  the 
money  they  should  indicate  by  an  irrepealable  law  the  spot 
at  which  the  seat  of  government  should  be  and  remain,  at 
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least  during  the  whole  existence  of  the  territorial  govern- 
ment. The  Legislature  so  understood  it  themselves,  and 
when  they  decided  upon  Lecompton,  they  expressly 
declared  that  that  should  be  the  permanent  seat  of  govern- 
ment. In  my  opinion  the  Territorial  Legislature  had  no 
right  afterwards  to  repeal  that  law,  and  take  the  seat  of 
government  away  from  Lecompton.  Such  a  removal,  if 
carried  out,  would  defeat  the  manifest  intention  of  Con- 
gress, violate  the  spirit  of  the  act,  and  be  a  fraud  upon  the 
United  States. 

Very  respectfully,  yours,  Ac, 

J.  S.  BLACK. 
The  FBXsmBzrr. 


DBS  MOINES  RIVER  GRANT  TO  IOWA. 

1.  By  the  act  of  Angost  18, 1846,  granting  to  the  Territory  of  Iowa  land  on 

each  side  of  the  Dee  Moines  riyer,  for  the  improvement  of  that  river,  from 
its  month  to  the  Raccoon  fork,  the  Territory  was  entitled  to  land  only 
along  that  part  of  the  river  which  mns  below  the  Raccoon  fork. 

2.  All  pnblic,  especially  legiiilative,  grants  of  properl7,  money,  or  privilege 

are  to  he  constmed  most  stHctly  against  the  grantees. 

Attobkbt  General's  Office, 

November  22, 1858. 
Sir  :  On  the  18th  of  August,  1846,  Congress  made  a  grant 
to  the  Territory  of  Iowa,  in  the  following  Words:  "That 
there  be,  and  hereby  is,  granted  to  the  Territory  of  Iowa, 
for  the  purpose  of  aiding  said'  Territory,  to  improve  the 
navigation  of  the  Des  Moines  river,  from  its  mouth  to  the 
Raccoon  fork,  (so  called,)  in  said  Territory,  one  equal  moiety, 
in  alternate  sections,  of  the  public  lands,  (remaining  unsold, 
and  not  otherwise  disposed  of,  encumbered,  or  appropri* 
ated,)  in  a  strip  five  miles  in  width,  on  each  side  of  said  river, 
to  be  selected  within  said  Territory  by  an  agent  or  agents, 
to  be  appointed  by  the  Governor  thereof,  subject  to  the 
approval  of  the  Secretary  of  the  Treasury  of  the  TTnited 
States/'  (9  Stats,  at  Large,  77.) 
'    The  question  arising  on  the  construclion  of  this  law  has 

18 
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been  debated  for  upwards  of  twelve  years  without  being 
eettldd.  Yon  wknij  opinion  upon  it  now,  as  if  nothing  bsd 
over  been  said  or  done  about  it  i>efi>re.  I  do  not  doubt 
that  you  are  right  in  regarding  it  aa  still  sub  jttdiee  and 
undetermined,  open,  as  it  ever  was  to  the  operation  of  the 
principles  which  onght  to  have  governed  it  originallv. 
But  in  forming  our  judgment  upon  it,.we  cannot  help  look- 
ing up  with  becoming  respectto  the  opnions  of  the  eminent 
men  who  have  heretofore  had  it  undar  consideration. 

The  act  gives  to  Iowa  for  the  purpose  of  improving  the 
Des  Moines,  from  the  mouth  to  the  Baoeooo  fork,  certain 
laixds  on  both  sides  of  the  river.  Does  that  mean  that  the 
Territory  shall  have  the  prescribed  quandly  of  lands  on  all 
parts  of  the  river  up  to  its  source,  or  is  the  grant,  like  the 
improvement  it  aids,  confined  to  that  part  of  the  river  which 
runs  below,  the  fork  ?  The  simple  r^ipg  of  the  act  leaves 
on  my  own  mind  the  impression  that  no  lands  above  the 
fork  were  meant  to  be  included. 

Taking  into  consideration  nothing  but  the  words  of  the 
grant,  I  cannot  but  think  it  probable  that  the  person  who 
drew  it  understood  it  himself,  and  intended  that  others 
should  understand  it,  as  giving  merely  a  moiety  of  the 
unappropriated  public  lands,  which  lay  within  five  miles  of 
the  river,  between  its  mouth  and  the  fork.  I  believe,  too, 
that  such  words,  in  such  a  collocation,  would  naturally  be 
supposed  by  most  members  of  Congress  to  concede  nothing 
more.  ]!^or  is  there  in  my  opinion  any  established  rule  of 
interpretation  which  forbids  us  to  say  that  the  words  "from 
its  mouth  to  the  Baccoon  fork"  qualify  and  limit  both 
4he  grant  and  the  improvement  The  lands  given  and  the 
work  to  be  done  are  described  in  the  same  sentence,  and 
a  limitation  which  is  not  necessarily  confined  to  one  may 
weU  be  applied  to  both  without  being  repeated.  There  is 
an  argument  to  be  sure,  and  a  specious  if  not  a  strong  one, 
on  the  other  side.  But  this  does  not  destroy  nor  explain 
the  opposing  view ;  it  only  shows  that  something  may  be 
said  on  both  sides. 

The  grant  is  certainly  obscure  in  its  phraseology.    A 
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pfirsoQ  wfaoao  fia<ealtle«  lire  flhttrpeoed  by  An  interert  in 
iii6  dbim  can  aee  it  extending  to  jkhe  headwitteis  of  tbe 
Des  Moines  plmnly  enough,  while  m  advooate  of  the  ojtbfr 
side  might  perceive  with  equfil  eleamees  the  confitractio^ 
which  atopB  it  at  the  Baceoon  fork.  J^ay  more,  it  haB  ae- 
tnally  divided  the  judgment  of  the  ablest  men  and  th^ 
aoondeok  lawyers  in  the  ^service  of  the  GoremcnfiODt.  Mr. 
Walker  and  Mr.  Johnson  conld  not  have  been  in  favor  <tf 
the  larger  interpretation,  unless  thei?e  had  been  cogent  and 
good  reasons  for  it.  On  the  other  hand,  Mr.  Swing,  Mr. 
Crittenden,  and  Mr.  Cashing  would  not  have  pet  their 
ftces  against  it,  if  opposite  considerations  of  great  weigl^ 
had  not  been  presented  to  them.  And,  surely,  if  it  bad 
been  atolefably  plain  ease  either  w^iy,  Mr.  Stuart  and  Mr. 
McClelland  would  not  have  kept  it  poised  in  their  scaler 
tar  seven  years  without  determining  where  the  preponder- 
ance was ;  much  less  would  either  of  them  haxre  offered  to 
settle  it  by  a  compromise.  Jn  truth,  this  law  has  been 
treatasd  for  a  doeen  years  aa  no  plainly-written  law  could 
he  treated. 

But  lor  my  own  part,  I  hwe  not  the  leart  doubt  abouft 
it  My  reason  may  seem  paradozioal;  but  the  very  obscu* 
lity  of  the  g^-ant,  in  my  judgment,  inakes  it  clear.  It  is 
out  of  these  dwbto  that  certainty  grows.  In  every 
donbtfiil  case  we  know  very  well  what  we  oiight  to  do  as 
joon  as  we  aseertfun  which  party  is  entitled  to  the  benefit 
^  the  doubt — we  shall  see  who  is  entitled  to  it  here.  It 
is  well  settled  that  all  public  grants  of  property,  money, 
;CT  privileges  are  to  be  construed  most  strictly  against  the 
grantee.  Whatever  is  not  given  expressly,  or  very  clearlf 
in^died  from  the  words  of  the  grant,  is  withheld. 
^This  is  most  efiqaecially  true  of  l^slative  grants;  and  for 
very  good  reasons  the  rule  ought  to  be  adhered  to  with 
unyielding  firmness.  We  all  knpw  the  fact,  and  we  are 
not  bound  to  seem  ignorant  of  it,  that  gifts  like  this  are 
often  caused  by  private  solicitation  and  personal  influence. 
The  bills  are  almost  universally  drawn  up  by  their  special 
friends,  and  may  be  made  ambiguous  on  purpose  to  disarm 
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their  opponents  or  put  suspicion  asleep.'  If  you  let  the 
grantees  have  the  advantage  of  the  ambiguity  which  they 
themselves  put  into  their  own  laws^many  of  them  will  get 
a  meaning  which  Congress  never  thought  of.  Acts  which 
were  supposed  to  have  but  little  in  them  when  they  passed, 
will  expand  into  very  large  dimensions  afterwards.  An 
ingenious  construction  will  make  that  mischievous  which 
was  intended  to  be  harmless.  The  remedy  for  these  evils— 
and  they  are  evils  to  tbe  public  morals  as  well  as  to  the 
Treasury — ^is  to  let  all  men  know  that  they  can  get  noth- 
ing from  the  United  States,  except  what  Congress  has 
chosen  to  give  them  in  words  so  plain  that  their  sense 
cannot  be  mistaken. 

I  do  not  know  any  reason  for  suspecting  the  slightest 
bad  faith  in  this  case.  But  it  comes  within  a  general  rule 
which  must  be  maintained  in  order  to  prevent  a  general 
mischief.  It  should,  however,  be  remembered  that  the 
grant  was  construed  at  the  Land  Office,  immediately  after 
its  passage,  to  extend  no  ftirther  than  the  Fork,  and  this 
was  acquiesced  in  by  the  State  authorities  for  upwards  of 
two  years.  The  idea  that  it  went  to  the  source  of  the 
river  was  certainly  an  afterthought.  I  do  not  say  that 
this  estops  them  now,  or  that  their  mistake,  if  it  had  been 
a  mistake,  should  prevent  them  from  getting  all  that  was 
^ven.  But  when  this  law  was  on  its  passage,  it  would 
have  been  easy  to  say  that  half  the  land  on  each  side  of 
the  river,  up  to  its  source,  should  belong  to  the  Teiv 
ritory.  Not  being  said,  we  cannot  presume  that  it  was 
intended.  A  word  or  two  would  have  put  the  meaning 
beyond  the  reach  of  a  doubt;  but  the  ambiguity  was  left  in 
the  bill,  and  leaving  it  there  was  the  fault  of  its  framers 
and  its  friends.  Tbey,  and  not  the  United  States,  must 
suffer  the  consequences. 

Very  respectfiilly,  yours, 

J.  8.  BLACK 

Hon.  Jacob  Thompsoit, 

Secretary  of  the  Jkteriar. 


TO  THE  SEGRETABT  OF  THE  INTERIOR.       2n 

Widows'  Pensions. 


WIDOWS'  PENBIOliiB. 

Tbe  five  yean*  half-pay  granted  to  widows,  tinder  tlie  act  of  Febraary  3, 1853, ' 
eommences  at  the  time  of  the  deaths,  respoctively,  of  the  deceased  officers 
or  soldiera. 

Attornet  General's  Opfioe, 

November  18, 1858. 

Sib  :  I  have  considered  your  letter  concerning  the  claim 
of  Sarah  Hunt  to  a  pension*  Her  right  to  receive  five 
years'  half-pay,  under  the  last  proviso  of  the  first  section 
of  the  act  approved  February  S,  1858,  (10  Stats,  at  Large, 
164,)  appears  to  be  conceded.  The  only  question  raised 
is  as  to  the  proper  time  for  the  commencement  of  the 
allowance.  The  Commissioner  of  Pensions  has  decided 
that  it  should  begin  at  the  date  of  the  completion  of  the 
applicant's  evidence.  He  could  not  have  done  otherwise 
without  disregarding  the  regulations  adopted  March  25,, 
1863»  and  approved  by  your  predecessor.  If  the  decision 
be  contrary  to  any  principle  of  law,  the  error  is  in  the  rule^ 
not  in  the  judgment  of  the  o£Bicer  who  has  enforced  it. 

But  you  have  expressed  doubts  concerning  the  propriet}' 
of  the  regulation  itself,  and  I  am  satisfied  that  those  doubts 
are  well  founded.  I  have  not  been  able  to  find  that  the 
rule  which  makes  invalid  pensions  commence  at  the  date 
of  the  completion  of  the  proof  was  ever  applied  to  the  five 
years'  half-pay  granted  to  widows  and  orphans  until  it  was 
done  by  the  honorable  Secretary  of  the  Interior,  in  1858. 
I  think  its  adoption  for  that  class  of  pensions,  without  any 
legislative  requirement,  was  an  xmnecessary  innovation. 
The  first  enactment  requiring  pensions  to  begin  at  the  time 
of  the  completion  of  the  testimony,  was  that  of  Februaiy 
21, 1795.  It  was  confined  to  the  act  of  1798,  regulating 
the  claims  to  invalid  pensions;  and  it  is  worthy  of  remark 
that  k  made  no  mention  of  the  intermediate  act  of  June  7, 
1794,  granting  half-pay  to  widows.  The  same  provision 
substantially  was  inserted  in  the  act  of  1806,  and  in  several 
■nbsequent  acts.     But  they  were  all  statutes  relating  to 
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pensions  granted  to  the  soldier  himself.  We  find  no  trace 
of  it  in  the  numerous  laws  granting  pensions  to  widows 
and  orphans.  The  often-repeated  expression  of  it  in  the 
one  clasSy  and  its  omission  in  the  other  daring  a  long 
period  of  time,  is  a  matter  of  no  little  importance.  It  is 
trne  this  provision  assumed  a  more  general  form  in  the  act 
of  May  15, 1820;  but  the  only  issue  ever  raised  as  to  its 
extent,  was  whether  it  was  broad  enough  to  include  all 
invalid  pensions.  Mr.  Wirt,  who  gave  the  widest  con- 
struction to  it,  did  hot  consider  it  applicable  to  the  half-pay 
granted  to  widows,  but  held  that  they  could  receive  the 
allowance  for  a  time  previous  to  the  date  of  the  application.  > 

The  clause  in  the  act  of  1868,  now  under  consideration^ 
is  an  enlargement  of  the  act  of  22d  February,  1849.  That 
act  was  an  extension  of  the  provisions  of  the  second  section 
of  the  act  of  July  21, 1848,  which  enlarged  the  provisions  of 
first  section  of  the  act  of  July  4, 1836.  The  act  last  named- 
has  not  improperly  been  termed  the  parent  The  others  do 
nothing  more  than  bring  withii!i  its  bounty  classes  of  perftons 
for  whom  it  did  not  t)rovide.  There  is  nothing  to  warrant 
different  rules  of  construction  for  these  several  statutes*  I 
have  looked  in  vain  for  any  plausible  reason  why  the  pen- 
sion to  a  widow  should  commence,  under  one  of  them,  at 
its  date ;  under  another,  at  the  death  of  her  husband;  and^ 
under  another,  at  the  completion  of  the  proof.  Bules  which 
produce  such  confusion  are  too  purely  arbitrary  to  deserve 
the  name.  I  assume  that  these  acts  should  be  construed^ 
on  this  point,  in  the  same  manner.  The  case  is^  even* 
stronger  than  where  a  new  law  contains  limguage  similat 
to  that  of  an  older  one.  Here  the  old  law  is  simply  extended 
to  a  new  class  of  persons  by  the  subsequent  enactments. 
Whatever,  then,  was  the  true  construction  of  the  act  of 
July  4, 1886,  is  the  true  construction  of  these  supplements* 

That  act  did  receive  a  construction  in  the  very  year  that 
it  was  passed.  Mr.  Butler  ^ve  an  opinion  upon  it,  Which 
has  been  received  as  a  true  exposition  of  its  requirements^ 
and  followed  by  your  Department  from  that  time  until  the 
present  I  do  not  tuxdersand  thaA  it  is,  even  n^w^  proposed 
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to  overthrow  the  practice  under  that  law ;  bnt  simply  to 
maintain  a  different  view  of  an  act  which  is  merely  sup- 
plementary. The  opinioh  of  Mr.  Butler  was,  that  the 
pension  of  the  widow  should  commence  at  the  date  of  the 
law,  anlesa  the  soldier  had  died  after  its  passage,  in  which 
event  the  pension  should  commence  at  the  time  of  his 
decease.  This  construction  has  been  sustained  by  a  prac- 
tice of  more  than  twenty  years,  and  it  has  been  virtually 
sanctioned  by  the  repeated  enlargement  of  the  provisions 
of  the  law,  without  any  attempt  on  the  part  of  Congress  to 
limit  the  time  for  the  commencement  of  the  pension. 

Looking  alone  at  the  words  of  the  law,  I  should  incline 
to  the  opinion  that  the  widow  or  children  could  only  re- 
ceive the  monthly  half-pay  as  it  accrued  at  stated  periods 
subsequently  to  tiie  time  when  they  became  entitled  to  it 
by  being  placed  upon  the  pension  roll.  This  would  make 
some  difference  to  the  Government  as  well  as  to  them. 
For,  if  the  widow  should  die^  or  the  children  become  six* 
teen  years  of  age,  before  the  expiration  oi  the  five  years, 
the  pension  would  cease;  whereas,  according  to  the  other 
construction,  the  whole  bounty  may  be  at  once  placed  in 
their  pockets,  beyond  the  reach  of  accident*  But  the  ne- 
cessity for  saying  that  the  law  provides  for  a  prosfective 
pension,  payable  at  stated  periods,  is  not  so  perfectly  dear 
as  to  make  the  opposite  construction  absurd.  There  are» 
besides,  some  considerations  of  administrative  convenience 
as  well  as  of  justice  to  the  parties  which  plead  in  favor  of 
the  more  liberal  interpretation.  Under  the  cireamstancee^ 
I  think  the  question  ought  now  to  be  decided  aocording  to 
the  old  usage,  and  agreeably  with  the  opinions  of  former 
Attorneys  General  and  Heads  of  Department  I  am  there* 
fore  of  opinion  that  you  will  do  well  to  restore  the  ancient 
practice,  and  treat  die  recent  innovation  according  to  the 
maxim,  ^^malus  tisus  abolendus  esV* 

Yours,  very  respectfully,. 

J.  S.  BLACK 

Hon.  Jacob  Thompson^ 

SecTciary  of  the  Interior. 
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DUDLEY  OBSERVATORY. 

'When  an  officer  of  the  United  States  entered  into  possession  of  property  not 
in  virtue  of  any  pnblio  power  delegated  to  him  by  the  Qovemment,  or 
under  any  contract  made  with  or  for  the  Qovemment,  the  Secretary  of  the 
Treasury  has  no  power  to  protect  him  in  the  enjoyment  of  such  rights  aa 
he  may  have  under  a  private  contract  of  his  own. 

Attorney  General's  Offiob, 

February  8, 1859. 

Sir  :  I  have  carefully  considered  the  questions  contained 
in  your  letter  of  December  16, 1858,  and  I  shall  now  pro- 
ceed as  briefly  as  possible  to  give  you  my  opinion  upon 
them  in  compliance  with  your  request.  Before  doing  so, 
however,  it  is  necessary  to  allude  to  the  facts. 

It  appears  that  on  the  21dt  of  December,  1857,  Prof. 
Bache,  as  -Superintendent  of  the  Coast  Survey,  submitted 
a  proposition  in  writing  to  Dr.  B.  A.  Gould,  Director  of  the 
Dudley  Observatory,  to  the  effect  that  he  would  determine 
the  difference  of  longitude  of  Albany  and  New  York,  (Dud- 
ley Observatory  and  Mr.  Rutherford's,)  for  the  actual 
expenses  of  the  operation,  which  he  estimated  at  six  hun- 
dred dollars.  The  executive  committee  of  the  institution 
thereupon  passed  a  resolution  to  pay  the  amount  named 
when  the  work  should  be  completed.  This  qualified 
acceptance  did  not  meet  the  views  of  the  Superintendent, 
and  on  the  22d  of  April,  1858,  he  addressed  another  letter 
to  Dr.  Gk>uld,  stating  that  the  arrangements  for  the  tele- 
graphic observations  for  lon^tude  between  Albany  and 
New  York  were  nearly  completed ;  that  he  would  be  pre- 
pared to  commence  them  when  the  amount  required  for 
the  advances  should  be  placed  in  his  hands,  and  that  he 
had  no  authority  to  advance  any  portion  of  tiie  Coast  Sur- 
vey appropriation  to  meet  these  expenditures.  The  con- 
tents of  this  letter  were  at  his  request  communicated  to  the 
trustees,  and  on  the  8d  of  May  it  was  resolved  by  the  execu- 
tive committee  that  the  required  sum  should  be  immedi- 
ately paid.    In  pursuance  of  this  arrangement^  instrumenta 
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belonging  to  the  Coast  Survey  were  transported  to  the 
observatory  y  and  the  occupation  of  a  portion  of  the  grounds 
which  is  now  the  subject  of  controversy,  was  commenced 
by  the  officers  of  the  United  States*  Subsequently,  a  diffi- 
culty having  arisen  between  the  trustees  and  the  superin- 
tendent, they  required  that  the  instruments  should  be 
removed  and  that  the  possession  of  the  premises  by  tiie 
Coast  Survey  should  be  given  up. 

The  question  seems  to  be  whether  the  Gbvemment  can    * 
maintain  the  Coast  Survey  in  its  present  position  against 
the  will  of  the  corporation  whose  property  it  is  on. 

It  is  doubtful  if  the  United  States  can  exercise  the  right 
of  eminent  domain  for  such  a  purpose.  But  it  is  enough 
to  say  that  it  was  not  exercised  in  this  case.  The  superin* 
tendent  is  not  on  the  ground  in  virtue  of  any  public  power 
delegated  to  him  by  the  Government  If  he  has  any  right 
to  stay  there  he  must  derive  it  from  a  contract  Did  the 
Qovernment  make  any  contract  on  the  subject?  No. 
Mr.  Bache's  correspondence  shows  that  he  was  acting 
without  reference  to  the  public  service,  and  that  he  was 
moved  rather  by  considerations  <^  kindness  and  courtesy 
to  the  corporation.  Not  being  in  possession  under  the 
authority  of  the  Government,  nor  under  any  contract  made 
with  or  for  the  Government,  what  right  have  you  to  inter- 
fere in  any  dispute  between  him  and  other  parties?  It  is 
not  your  business  to  protect  him  in  the  enjoyment  of  such 
righta  as  he  may  have  under  a  private  contract  of  his  own. 
Yours,  very  respectfully, 

J.  S.  BLACK 

Hon.  HowBU.  Cobb, 

Secrefary  of  the  Treasury. 
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TIm  Coolie  izade  is  not  wiihin  the  acta  of  Goxigren  pzohibiting'the  slave  tsada. 

AwoKNKT  General's  Office, 

Washingpton,  March  11, 185S. 
fliR:  Having' d:iatiiin^d  your  letter  of  the  28tli  of  April, 
1868,  and  the  accompanying  docnmentd  in  relation  to  whal^ 
is  called  the  **  CpoHe  tride"  carried  on  by  American  ves- 
sels from  ports  in  China,  I  am  of  opinion  that  such  trade 
does  not  come  within  the  provisions  of  the  acts  of  Congresi^ 
prohibiting  the  skve  trade. 

All  the  communications  of  the  American  commissioner' 
show  that  the  Coolie  trade  is  sometimes  accompanied  by 
cruel  circumstances,  calling  for  restraint  or  prohibition, 
Ko  remedy  seems  to  be  afforded  by  existing  laws. 
The  evil  is  one  t^rhich  Congress  alone  can  remedy. 
Very  respectfully,  your  obedient  servant, 

J.  S.  BLACK 
Hon.  Lewis  Cass, 

Secretary  of  Slate. 


SALES  OP  MILITARY  BITES. 

An  aei  of  CongrMi  repeaBiig  ail  laws  authoridtig  the  salo  of  loilliaiy  sitetf 
wkich  are  or  may  become  treeless  ioT  milUnry  por^oses,  did  not  repeal  aq 
act  granting  to  a  railroad  coBipaaj  the  right  of  w&y  oyer  the  military 
reeerye  at  Fort  Gratiot 

AtTORNBT  GElTKRAti'S  OFFICE, 

March  11, 1859. 

Bir:  I  have  considered,  as  requested,  the  question 
whether  the  sixth  section  of  the  army  appropriation  act  of 
June  12, 1858,  repeals  the  act  of  August  3, 1854,  granting 
the  ri^ht  of  way  over,  and  depot  grounds  on,  the  military 
reserve  at  Fort  Gratiot  to  the  Port  Huron  and  Michigan 
Bailroad  Company. 

The  sixth  section  above  referred  to  es^ressly  repeals  <'all 


fO  VBE  aBOBOIAEr  OF  WAK  8M 

&»U«*«f  llilitkry  Sites. 

the  ezifltm^  lows  or  patts  of  laws  wfaieh  Mrtliome  the  sale 
of  mi&tary  flitos  whkfa  ore  ov  maj  beaome  BseleiB  fiw  mili^ 
tary  purposes/' 

To  understand  the  object  of  thi0  diause  it  is  necessary  to 
relSBir  to  seveipal  general  acts  in  relation  to  the  same  subject 
In  1819,  Congress  had  provided  that  the  Secretaiy  of  War 
should  ^'  cause  to  be  sold  such  military  sites  belonging  to 
the  United  States,  as  may  have  been  found  or  become  use- 
less for  militaiy  purposes/'  (Act  of  Sd  March,  1819,  chap- 
ter 88.) 

The  fourth  secrfion  of  the  army  appK)priation  act  of  tiBUtcH 
8, 1857,  extended  this  act  of  1819  ''to  all  military  sites  ov 
to  such  pmrts  thereof  which  are  or  may  become  useless  for 
military  purposes."  The  act  of  28th  April,  1828^  author- 
ized the  sale  of  the  sites  of  forts,  arsenals,  and  other  build- 
ings not  used  or  necessary  for  the  purposes  for  which  they 
were  pujrchased. 

Taking  all  of  this  legislation  at  one^w,  I  think  it  is 
clear  that  the  repealing  ckuse  above  quoted  was  inteivded 
to  apply  to  these  general  laws,  and  not  to  an  act  which 
authorizes  the  graat  of  a  particular  military  site  for  other 
reasons  than  its  want  of  utility. 

Congress  may  provide  for  the  sale  of  a  fort  which  is  not 
only  useful  but  necessary.  Hence  the  mere  fact  of  such 
sale  being  directed  does  not  show  that  the  military  site  was 
worthless^  I  do  not  understand  that  the  Fort  Oratiot 
reserve,  or  the  portion  of  it  granted  to  the  railroad  com^ 
pany,  had  become  unavailable  for  the  uses  of  the  army^ 
If  it  had  become  so,  a  special  act  would  not  have  beea 
wanted  to  dispose  of  iU  It  can  readily  be  conceived,  oa 
the  other  hukd,  that  one  object  of  the  grant  was  to  increase 
the  advantages  of  ibo  position  for  protection  and  defence^ 
and  the  law  has  carefully  guarded  against  any  use  of  the 
property  which  will  interfere  with  the  le^timate  purposes 
of  a  fprt  Without  considering  whether  the  ''grant" 
authorised  by  the  act  of  August  8, 1854,  can  properly  be 
termed  a  sale,  I  am  of  opinion  that  tibe  statuta  does  aot 
come  within  the  description  of  ^  lawa  whish  authorize  the 
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Bale  of  military  sites  which  are  or  may  beoomo  useless  for 
military  purposes/'  and  that  it  is  accordingly  not  repealed 
by  the  act  of  1868. 

Tours,  very  respectfully, 

J,  S.  BLACK. 
Hon«  John  B.  Floyb^ 

Secretary  of  War. 


ASSISTANT  PROFESSORS  AT  THE  MILITARY  ACADEMY. 

1.  Assistant  professors  at  the  Military  Academy  are  entitled  to  the  **  quar- 

ters "  of  captains. 

2.  The  word  "  emolument,"  in  onr  military  statutes,  includes  eyery  allow- 

ance or  perquisite  annexed  to  an  office,  for  the  benefit  of  the  officer,  and 
by  way  of  compensation  for  services. 

Attobnet  Qbnebal's  Office, 

March  14, 1869. 

Snt:  I  have  examined  the  question  in  relation  to  the 
allowance  of  quartejrs  to  assistant  professors  at  the  Military 
Academy,  submitted  to  me  in  your  communication  of  De« 
cember  18, 1868. 

The  act  of  April  29, 1812,  provides  that  ^^  assistant  pro- 
fessors" at  the  Military  Academy  shall  receive  *^  the  pay 
end  emoluments  of  captains,  and  no  other  pay  and  emolu- 
ment while  performing  these  duties." 

As  used  in  our  military  laws,  the  word  "  emolument," 

in  my  opinion,  includes  every  allowance  or  perquisite 

arising  from,  or  annexed  to,  tiie  possession  of  an  office,  if 

it  be  given  to  the  officer  for  his  own  personal  use  and 

benefit,  and  by  way  of  compensation  for  services  rendered. 

Quarters  are  so  given,  and  whether  given  in  money  or  in 

kind,  are  none  the  less  an  emolument  Assistant  professors 

at  the  Military  Academy,  being,  under  the  act  of  April  29, 

1812,  entitled  to  the  pay  and  emoluments  of  captains,  are 

therefore  entitled  to  the  quarters  of  captains. 

Very  respectfully,  yours,  &c., 

J.  S.  BLACK 
Hon.  John  B.  Flotd, 

Secretary  of  War^    ^  » 
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Pa7  of  AttisiA&t  Qnartermastera. 
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FAT  OF  ASSISTAFT  QUABTEBMASTEBS. 

'  An  aMiftaikt  qnartoimuter,  with  the  nnk  of  captain,  appointed  nnder  Nctioii 
10  of  the  act  of  February  11, 1847,  is  entitled  to  the  compensation  previ« 
octtly  provided  for  that  grade,  and  not  to  that  of  regimental  qoartermasten 
appointed  nnder  section  4  of  the  act  of  1847* 

AnoBNBT  Gbnbbal's  Offiob, 

March  16, 1869. 
Sib:  Oaptain  Jordan  was  appointed  an  assistant  quarter* 
master,  with  the  rank  of  captain,  on  the  8d  day  of  March, 
1847.  During  the  war  with  Mexico,  he  received  the  pay 
to  which  he  was  entitled,  including  forage  for  three  horses. 
Since  the  close  of  the  war  he  has  received  forage  for  one 
horse.  He  now  claims  that  he  was  and  is  entitled  to 
forage  for  two  horses.  A  proviso  in  the  act  of  March  8, 
1845,  allows  officers  of  his  grade  forage  for  only  one  horse 
in  time  of  peace ;  but  he  bases  his  claim  upon  a  supposed 
similarity  between  his  case  and  that  of  a  regimental  quar* 
termaster  appointed  under  the  act  of  February  11, 1847, 
There  is  no  resemblance,  however,  between  the  two  cases. 
The  fourth  section  of  the  act  of  February  11, 1847,  author- 
izes the  appointment  of  regimental  quartermasters,  and 
the  same  section  fixes  their  pay.  The  tenth  section  simply 
authorizes  the  appointment  of  ten  additional  quartermas- 
ters, with  the  rank  of  Captain,  without  declaring  how  they 
shall  be  paid.  (9  Stats,  at  Large,  126.)  They  were  entitled 
to  the  compensation  previously  provided  for  officers  of 
that  grade,  which  was  fixed  by  the  act  of  1888;  while  the 
proviso  of  the  act  of  the  8d  of  March,  1846,  allows  them 
the  forage  of  one  horse  only  in  time  of  peace.  If  Mr. 
Jordan  does  not  take  what  the  proviso  of  the  act  of  8d  of 
March,  1845,  aUows  him,  he  cannot  legally  be  paid  at  alL 
Very  respectfully,  yours,  &c., 

J.  S.  BLACK 
Hon.  John  B.  Flotd, 

Secretary  of  War. 
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Xh^  Chiriqui  Improvemeai  Company. 


T5B  OmBIQOI  IMPI«yVB10a?T  0OM?AlfY. 

jX,  Tha  Ohiriqui  InprovanMxit  Oompany,  (|i  efitftblwluiig  the  yalidifty  «f  thlir 

title  to  certftia  laikd9,  coal  mmos^'^Bd  priyiUges  iu  th#  province  of  CBiir- 

aqui,  under  a  propowl  to  sell  the  aame  to  the  United  Statee,  moat  dbew : 

(a.)  That  the  company^, as  inooiporated  by  the  Iiegialatiire  of  Fenivyl- 

yania,  is  organized  under  its  charter,  and  that  the  persona  propoa- 

mg  to  qsalFe  the  ai49  l^^ye  a  Wg^  to  convey  the  property  of  the 

company, 

(5.)  The  existence  of  the  grant  alleged  to  have  heen  made  hy  the 

province  of  Chiriqtii  by  a  properly  anihentioated  oopy  of  It. 
(e.)  That  the  provincial  legiilainre,  from  whom  the  oempany  daim  to 
have  acquired  title,  had  power  to  make  the  grant  from  the  anpreme 
government,  either  through  a  provision  of  the  constitution  of  New 
Granada,  or  by  a  special  concession  of  the  particular  lands  to  the 
province;  and, 
,  :(d)  That  the  provincial  legidatnre  had  clear  amiboTitgr  to  di>poM  of 

the  mining  cighta  claimed  l^  the  company,  the  presumption  being 
that  the  sovereign  authority  over  those  rights  is  retained  by  the 
Boverexgn  government. 
'^  By  <}ie  lamr  of  natiana  one  government  cannot  enter  npon  the  territoriea  of 

another,  or  claim  any  right  whatever  therein. 
|u  A  grant  of  authority  by  a  foreign  government  to  a  citizen  of  the  United 
States  to  improve  in  a  solid  manner  an  old  wagon  road  so  as  to  make  \t 
fit  for  ttie  transit  of  wheeled  carriages,  does  not  comprehend  the  right  of 
naking  a  saUroad. 

Attornbt  General's  Ofpicb, 

March  14, 1859. 

Sir  :  The  Chiriqui  Improvement  Company  propose  to 
the  Government  of  the  United  States  a  sal^f  certain  lands, 
coal  mines,  and  privileges  in  the  province  of  Chiriqui  for 

the  snm  of dollars.    On  the  validity  of  their  title  you 

ask  my  advice. 

Upon  examination  of  the  papers  I  find  that  the  Chiriqui 
Improvement  Company  was  incorporated  hy  an  act  of  the 
Legislature  of  Pennsylvania,  passed  in  1854,  with  authority 
to  deal  in  lands,  work  mines,  make  roads,  &c.,  in  Centr^ 
and  South  America  and  Cuha.  The  corporators  are 
named  in  the  chiurter ;  Ambrose  W.  Thompson  being  one  of 
them.  I  do  not  find  any  evidence  that  IIm  oompany  was 
organized  by  any  act  of  its  members  subi^equent  to  the 
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4ate  of  the  charter.  I«m  therefore  unable  to  mj  who  are 
Ha  officers  or  directors,  nor  do  I  know  whether  anj  ham 
heen  ohoaeo, 

A  paper  \A  prodnoed  purportuo^  to  be  an  ordinaDce  of 
the  provincial  ^gialatare  of  Chiriqnii  grantmg  to  Ambroae 
W.  Thompson  the  exclusive  privilege  for  sixty  years  of 
improving  '^  in  a  solid  manner  fit  fi)r  the  trsdosit  of  wheeled 
vehiclee,  and  maintainiug  in  good  conditioiiy  the  provincial 
road  opened  more  than  fourteen  years  ago  between  this 
.diy  (the  city  of  David)  and  Boeas  del  Tore."  One  of 
^the  articles  of  the  ordinance  provides  that  ^^  no  foreigvi 
troops  or  implements  of  war  belonging  thereto  can  paas 
over  the  road  without  permission  of  the  general  govern- 
ment of  the  republic"  The  ordinance  also  concedes  to 
.Mr.  Thompson  iorty  thoosand  &negadas  qt  lands,  the  legal 
title  of  which  he  is  to  receive  in  the  following  manner ; 
,five  thousand  on  commencing  the  preparatory  works,  ten 
thousand  when  two  leagues  of  the  road  shall  be  completed, 
ten  thousand  when  half  of  the  road  shall  be  improved,  and 
the  remainder  when  three^uarters  of  it  shall  be  finished. 
But  he  can  designate  the  locality  of  these  lands,  and  have 
them  measured)  as  soon  as  he  may  see  fit.  By  another 
,  article  twenty  thousand  fanegadas  more  of  the  public  lands 
of  the  province  are  granted  to  Mr.  Thompson  on  condition 
that  he  shall  maintain  at  his  own  ezpenee  the  corps  of 
police  necessary  fi>r  the  preservation  of  order  along  the 
road  during  the  period  of  the  privili^ge,  and  shall  pay  to 
the  province  two  per  cent  of  the  net  proceeds  of  the  road 
every  six  months.  He  is  to  receive  his  title  to  the  last 
mentioned  twenty  thousand  fanegadas  in  the  same  pro- 
jkortion  and  at  the  same  time  as  is  provided  for  the  <^ther 
forty  thousand.  Of  this  ordinance  there  fs  a  Bpanish  copy 
certified  by  Bamon  Luna,  but  I  have  no  evidence  of  its 
genuineness.  Mr.  Thompson  has  made  a  deed  to  tiie  Im- 
jprovement  Company. 

.  I  cannot  assume,  without  more  proof  than  I  have  yM 
seen,  that  the  Chiriqui  Improvement  Company,  as  incov- 
jporated  by  the  Pennsylvania  Xi^gidaturer  is  organized,  or 
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that  the  persons  proposing  to  make  this  sale  have  any  right 
to  convey  the  property  of  that  corporation.  K,  indeed^ 
this  had  been  proved,  it  woald  still  be  impossible  to  assert 
the  existence  of  the  grant  alleged  to  have  been  made  by 
the  province  of  Chiriqui,  in  the  total  absence  of  any  properly 
anthenticated  copy.  I  do  not  think  that  the  naked  signa> 
tare  of  Bamon  Lnna  is  sufficient  to  prove  either  his  own 
official  character,  or  the  accuracy  of  the  copy  to  which  his 
name  is  appended* 

But  waiving  these  objections  to  the  title  which  the 
United  States  are  asked  to  buy,  there  are  some  others  to 
be  considered.  What  right  had  the  province  of  Ohiriqui 
to  make  such  a  grant  as  this?  In  all  Spanish  countries 
the  disposition  of  the  public  lands  is  regarded  as  a  high 
attribute  of  sovereignty,  and  held  with  great  jealousy  by 
the  supreme  governments.  It  is  true,  also,  aa  a  rule  of 
public  law,  applying  to  all  countries,  that  lands  which  do 
.  not  belong  to  any  individual  or  corporation  are  the  property 
of  the  sovereign;  it  follows,  therefore,  that  the  title  to  these 
lands,  at  the  date  of  the  alleged  grant  to  Mr.  Thompson, 
must  be  presumed  to  have  been  in  the  supreme  government 
of  New  Granada,  unless  some  evidence  to  the  contrary  is 
produced.  Chiriqui  is  said,  in  the  papers,  to  be  a  province 
of  the  State  of  Panama,  in  the  republic  of  New  Grenada. 
On  the  dissolution  of  the  Colombian  republic  in  1882,  New 
Granada  became  an  independent  republic,  composed  of 
seven  departments  or  states  and  two  territories;  and  these 
were  subdivided  into  thirty-six  provinces.  Chiriqui  may  be 
one  of  these.  It  is  not  mentioned,  however,  in  Lippincott's 
Gazetteer,  nor  in  Harper's,  though  both  were  printed  a  year 
after  the  date  of  this  grant.  The  most  that  can  be  said  of 
Ohiriqui  is,  that  it  is  a  mere  province,  a  public  corporation, 
clothed  with  no  attribute  of  sovereign  power  any  more 
than  a  county  in  one  of  our  States.  If  the  provincial 
legislature  had  power  to  make  the  grant,  that  power  must 
have  been  derived  from  the  supreme  government  in  one 
of  two  ways:  either  through  a  provision  of  the  consti- 
tution, conferring  it  upon  the  provinces  generally,  or  else 
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by  a  special  concession  of  the  particular  lands  in  question 
to  the  province  of  Chiriqui.  If  it  be  derived  through  the 
constitution,  that,  like  any  other  question  of  foreign  law, 
must  be  regarded  by  us  as  matter  of  &ct,  and  is  the  subject 
of  proof*  A  copy  of  the  constitution  should  be  produced, 
together  with  the  testimony  of  one  or  more  credible  wit- 
nesses skilled  in  the  jurisprudence  of  that  country,  who 
could  swear  that  it  was  the  fundamental  law  of  the  land, 
in  force  there  at  the  date  of  the  grant  If,  on  the  other 
hand,  the  title  to  these  lands  came  to  the  j)rovince  by  a 
special  concession  from  the  supreme  government,  the  act 
of  concession  should  be  produced,  together  i^ith  the  law 
which  authorized  and  regulated  it;  and  the  act  of  conces- 
sion, as  well  as  the  law,  should  be  proved  by  the  proper 
witnesses,  accompanied  by  authenticated  copies. 

The  well-known  distrust  always  manifested  by  the  Span- 
ish race  against  foreigners,  makes  it  natural  to  suppose 
tiiat  so  large  a  concession  as  this  to  a  company  of  foreign- 
ers would  be  either  forbidden  by  the  constitution  and 
laws  of  ^N'ew  Granada,  or  else  coupled  with  very  important 
restrictions  upon  its  use  or  alienation.  The  laws  on  that 
subject  are  not  produced,  and  cannot  be  noticed  by  us  until 
they  are.  An  article  is  quoted  from  the  constitution,  in 
which  it  is  said  that  foreigners  shall  have  the  same  privi- 
leges as  natives;  but  the  same  article  is  quoted  at  another 
place  with  a  most  important  addition,  which  confines  those 
privileges  exclusively  to  those  who  reside  within  the  terri- 
tories of  the  republic.  Mr.  Thompson  and  his  associates 
live  in  the  United  States. 

There  is  no  evidence  that  the  body  by  whom  this  grant 
was  made  is  the  proper  organ  of  the  province  for  making 
it  It  is  styled  the  "  provincial  legislature,"  in  some  of  the 
papers,  but  what  was  the  extent  of  its  jurisdiction,  or  how 
constituted,  and  with  what  powers  clothed,  does  not  appear. 
It  may  have  authority  to  give  away  public  lands,  but  more 
probably  its  duties  are  analagous  to  those  of  a  county  board 
or  town  council  in  this  country. 

The  mining  rights  are  claimed  under  a  denouncement, 

19 
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which  it  doed  not  appear  that  the  supreme  government  or 
the  government  of  the  State  of  Panama  ever  sanctioned. 
The  proceeding  was  conducted  under  the  auspices  of  what 
is  called  the  Camara,  which  is  said  to  be  the  same  body 
elsewhere  called  the  provincial  legislature.  But  the  power 
of  that  body,  under  either  name,  to  interfere  With  the 
mining  rights  of  the  supreme  authority  is  not  shown.  All 
mines  and  mining  rights  were  carefully  retained  by  the 
ordinances  de  mineria^  established  by  the  king  of  Spain  long 
before  the  independence  of  Mexico  and  the  South  American 
republics.  Those  ordinances  continued  in  force  after  the 
revolutions  in  those  countries  took  plaoe.  It  i^  not  believed. 
th^t  the  fundamental  principle  of  them  has  been  changed 
in  any  important  respect  That  principle  was  a  reserva-^ 
tion  to  the  sovereign  authority  of  the  full  control  over  all 
n^inlng  operations  within  its  territory,  and  this  control  was 
carefully  guarded  by  stringent  laws.  A  recopilacion  of 
the  ordinances  was  made  not  very  long  ago  by  Kew  Gra- 
nada, but  it  is  not  produced,  a,nd  we  know  not  what  modi«^ 
fication  it  makes  in  the  former  law.  But  the  presumption 
prijm  f(xcie  muBt  be  that  the  sovereign  right  is  retained  by 
the  sovereign  government 

But  suppose  that  Mr.  Thompson  derived  a  good  title  from 
the  province  which  he  may  convey  to  another  individual 
or  a  private  corporation,  is  the  United  States  Government,. 
2\0  a  government,  capable  of  taking  the  conveyance  which 
he  now  proposes  to  make,  and  enjoying  the  fruits  of  it?  By 
tjie  law  of  nations,  (see  Yattel,  sec.  92-8,)  one  government: 
cannot  enter  upon  the  territories  of  another,  or  claim  any, 
right  whatever  therein;  for  if  this  be  done  by  force,  it  is 
usurpation,  and  if  it  be  done  by  any  underhand  bargaining- 
with  individuals,  who  have  not  the  explicit  assent  of  their- 
government,  it  is  mean  and  un&ir.  To  accomplish  it  either 
way  would  be  a  subject  of  just  complaint,  which  could  only 
be  answered  by^  the  retirement  of  the  offending  nation  from 
the  territory  so  gained. 

It  is  to  be  observed  that  the  privilege  of  making  a  raiI-> 
road  across  the  isthmus,  has  not  been  conceded  to  Mr. 
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Thompson.  This  right  of  way  across  the  country  is  con-* 
fined  entirely  to  the  improvement  in  a  solid  manner  of  an 
old  wagon  road  so  as  to  make  it  fit  for  the  transit  of  wheeled 
carriages.  tLe  seems  to  think  that  t^is  comprehends  the 
right  of  making  a  railroad;  but  manifestly  no  fair  construc- 
tion can  give  it  that  ezteiit  Besides  I  may  repeat  as  to  this 
privilege,  what  I  have  said  about  the  other  concessions,  that 
it  is  a  thing  which  oka  be  derived  only  fh>m  the  supreme 
government  This  comes  from  the  province,  without  any 
proof  that  the  supreme  government  had  previously  vested 
it  there. 

For  these  reasons,  and  for  some  others,  which  I  think  it 
imneceeaary  in  my  present  hurry  to  mention,  I  must  decline 
fa  eertify  that  Ae  title  of  the  Chiriqui  Improvement  Com- 
pany is  valid* 

Very  peepectftQly,  youris,  ftc, 

J.  8.  BLACK. 

Hon*  Isaac  Toucbv, 

SMrekxry  qftKe  JNitH^. 


TAXATION  OF  UNITED  STATES  PROPEETY. 
A  city  has  no  power  to  tax  United  States  property  within  her  limiti. 

Attobnet  General's  Offiob, 

March  16, 1869. 
Sib:  I  kave'  the  hotor  to  acknowledge  the  receipt  of 
yonrs  of  Febraary  24, 1868,  reqnestinig  my  opinion  as  to 
the  right  of  the  city  of  Cincinnati  to  tax  United  States 
property  within  the  limits  of  said  oily, 

1  am  clearly  of  opinion  that  the  property  referred  to  is 
not  snbject  to  taxation  by  the  city  of  Cincinnati. 

Very  respectfully,  your  obedient  servant, 

J.  S.  BLACK 
Hon.  Howell  Cobb, 

Secretarjf  of  the  Treasury. 
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JUDICIARY  OF  THE  TERRITOBIES. 

The  construction  of  the  acts  of  Congress,  so  far  as  they  relate  to  a  Territory, 
properly  belongs  to  the  judges  of  the  territorial  supreme  court. 

Attobkby  General's  Office, 

March  16, 1859. 
Sir  :  I  have  the  honor  to  acknowledge*  the  receipt  of 
yours  of  January  16,  1858,  enclosing  a  letter  from  the 
Governor  of  New  Mexico,  in  which  he  requested  my  opin- 
ion as  to  the  correctness  of  the  construction  given  by  the 
judges  of  that  Territory  to  certain  acts  of  Cpngress. 

The  construction  of  the  acts  of  Congress,  so  far  as  they 
^  relate  to  that  Territory,  properly  belongs  to  the  judges  of 
the  territorial  supreme  court;  and  this  office,  having  no 
power  of  review,  can  express  no  opinion  as  to  the  correct- 
ness of  their  decision,  unless  some  case  should  arise 
requiring  its  action. 
I  herewith  return  Governor  Bencher's  letter. 

Very  respectfully,  your  obedient  servant, 

J.  S.  BLACK 
Hon.  Lewis  Cass, 

Secretary  of  State. 


fees  of  district  attorneys. 

No  district  attorney  can  receive,  on  any  one  day,  more  than  one  per  dieak 
for  the  seryices  of  that  day. 

Attorney  General's  Office, 

•  ifarcA  16, 1859. 
Sir:  I  have  the  honor  to  acknowledge  the  receipt  of 
yours  of  the  22d  ultimo.  The  point  now  submitted  was  not 
raised  in  your  communication  in  reply  to  which  my  opinion 
of  August  25, 1858,  wto  written,  and,  of  course,  I  did  not 
then  consider  it. 

The  question  to  which  you  now  desire  an  answer  is 
whether  United  States  attorneys  are  entitled  to  more  than 
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one  fer  diem  on  the  same  day,  even  if  the.  attorney  may 
have  attended  upon  the  circuit  or  district  court,  and  ap- 
peared before  a  United  States  commissioner,  on  the 
examination  of  a  person  charged  with  crime. 

In  the  act  of  the  26th  of  February,  1858,  there  is  no 
provision  authorizing  the  payment  of  more  than  one  per 
(Uem  on  the  same  day,  and  I  think  its  spirit  clearly  intends 
that  no  district  attorney  shall  recdive,  on  any  one  day, 
more  than  one  per  diem  for  the  services  of  that  day. 
Very  respectfully,  your  obedient  servant, 

J.  8.  BLACK 
Hon.  Jacob  Thompson, 

Secretary  of  the  Interior. 


PBOMOTIONS  m  THE  ARMY. 

The  two  regiments  of  cavalry,  raised  under  the  act  of  March  3, 1855,  are  a 
distinct  arm  of  the  service,  and  as  snch  regulate  promotions  therein. 

Attobnbt  Gbneeal's  Offiob, 

March  16, 1869. 
SiB:  I  have  the  honor  to  state,  m  reply  to  your  letter  of 
7th  February,  1858,  in  relation  to  certain  communications 
from  officers  of  the  army,  on  the  subject  of  promotion 
therein,  that,  having  examined  the  laws  bearing  upon  the 
subject,  I  am  of  opinion: 

1st  That  the  War  Department  may  lawfully  regard  the 
two  regiments  of  cavalry  raised  under  the  act  qi  March  8, 
1855,  (10  Stats,  at  Large,  689,)  as  a  distinct  arm  of  the  sei^ 
vice,  and  as  such  regulate  promotions  therein. 

2d.  That  the  third  paragraph  of  General  Order  Ko.  4, 
of  March  26, 1855,  is  not  in  conflict  with  the  laws  of  the 
United  States. 

Veiy.  respectfully,  your  obedient  servant, 

J.  8.  BLAC3K 
Hon.  John  B.  Floyd, 

Secretary  of  War^ 
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JUDICUL  AUTHOEITY  OP  THE  UlTITED  STATES  C0MMI8SI0NEB 

TO  CHINA. 

The  judicial  authority  of  the  United  States  commiBsioner  to  China  is  restricted 
to  the  five  ports  mentioned  in  the  treaty  with  that  nation. 

AnOBNBY  GiBNBBAL'S  OfFIOE^ 

March  16, 1859* 

Sib  :  I  lia^e  examiaed  the  qae$tioii  submitted  to  me  in 
your  communication  of  April  21, 1858,  relating  to  the  juris- 
diction of  the  United  States  commissioner  and  consuls  in 
China. 

The  third  article  of  the  treaty  with  China  provides  that 
^Hhe  citizens  of  the  United  States  are  permitted  to  frequent 
the  five  ports  of  Kwang-Chow,  Amoy,  Puchow,  Ning-Po, 
and  Shangl^ai,  find  to  reside  ^vfith  their  families  and  tradQ 
there." 

The  twenty-fifth  article  of  the  same  treaty  provides  that 
all  questions  in  regard  to  rights,  whether  of  property  or 
persons,  arising  between  citizens  of  the  United  States  in 
China,  shall  be  sulgect  to  the  jurisdiction  Mid  regulated 
by  the  authorities  of  their  own  Government. 

The  third  section  of  the  act  of  August  11, 1848,  pro- 
vides ^^that  in  regard  to  civil  rights,  whether  of  property 
or  persons,  the  said  functionaries  are  hereby  vested  witii 
all  the  judicial  authority  necessary  to  execute  the  provisions 
of  said  treaty,  and  shall  entertain  jurisdiction  in  matters  of 
contract,  at  the  port  where  ov  nearest  to  which  the  contract 
was  made,  or  at  which  it  was  to  be  executed ;  and  in  all 
other  matters,  at  the  port  viiere  or  nearest  to  which  tlie 
cause  of  controversy  arose,  or  at  the  port  where  or  nearest 
to  which  the  damage  complained  of  was  sustained;  any 
such  port  above  named  being  always  one  of  the  five  men- 
tioned in  the  treaty;  which  jurisdiction  shall  embrace  all 
controversies  between  citizei^  of  the  United  States  or 
others,  provided  by  said  treaty.''    (9  3tats.  at  Large,  276.) 

The  seventh  section  of  the  same  act  says,  ^^that  each  of 
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the  consuls  aforesaid,  at  the 'port  for  which  he  is  appointed, 
shall  be  competent,"  &c. 

From  the  articles  of  the  treaty  between  the  United  States 
and  CUna,  and  the  sections  of  die  act  of  August  11, 1848, 
above  cited,  it  is  clear  that  the  United  States  commissioner 
to  China  is  restricted  in  the  exercise  of  his  judicial  authority 
to  the  five  ports  mentioned  in  the  treaty. 
Very  respectfully,  your -obedient  servant, 

J.  8.  BLACK 
Hon.  Lbwis  Oass, 

Secretary  of  State. 


COMPENSATION  OF  RAILROAD  COMPANIES  FOB  MAIL  SERVICE. 

Under  the  act  of  March  8, 1845,  the  mazimvn  allowtaoe  for  tiie  oonveyanoa 
of  any  number  of  mailB  in  the  daytime  is  three  hundred  dollars  per  mile. 

Attorkxt  Gbnb&al's  Ostioity 

March  16, 1869. 

8iB :  The  communication  from  yotir  t>epartment  of  the 
27th  of  December,  1858,  in  relation  to  Compensation  to  be 
allowed  to  railroad  companies  for  mail  service,  has  been 
ccmsidered. 

I  think  the  construction  heretofore  given,  by  yotir  1)0- 
partment  to  the  acts  of  Congress  on  the  subject  is  right. 

The  nineteenth  section  of  the  act  of  March  8, 1845,  (5 
Btats.  at  Large,  788)  under  which  the  questioti  arises  is 
somewhat  obscure.  But  I  can  gather  from  the  whole  section 
no  other  meaning  than  that  which  confines  the  maximuni 
allowance  for  any  number  of  mails  in  the  day  time  to  three 
hundred  dollars  per  mile.  The  first  proviso  of  that  section 
clearly  authorized  an  addition  of  twenty-five  per  cent  to 
that  maximum  for  night  service.  But  the  second  proviso 
relating  to  more  than  two  daily  maUs  does  not,  in  my  judg- 
ment, warrant  an  allowance  beyond  the  maximum  of  three 
hundred  dollars  to  which  reference  is  made. 

The  "  uniform  construction  '*  of  your  Department,  men- 
tioned in  the  coii\munication  I  have  received,  is  entitled  to 
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great  weight,  and  has  often    been  recognized    by  the 
Supreme  Court  as  a  safe  rule  of  interpretation.    I  am  un- 
able to  discover  any  good  reason  for  departing  from  it 
Very  respectfully,  yours,  &c,, 

J.  S.  BLACK. 
Hon.  J.  Holt, 


JURISDICTION  OF  UNITED  STATES  CONSULS  IN  TURKEY. 

Under  the  act  of  Angust  11, 1848,  the  United  States  consuls  in  Turkey  have 
judicial  powers  only  in  criminal  cases. 

Attorney  General's  Oppicb, 

JfarcA  16, 1869. 

Sir  :  I  have  examined  the  question  submitted  to  me  in 
your  communication  of  October  2, 1867. 

The  twentieth  section  of  the  act  of  August  11, 1848,  gives 
authority  to  United  States  consuls  in  China  to  receive  an 
award  from  referees  chosen  by  the  parties,  open  the  same, 
and  if  it  is  accepted,  render  judgment,  and  "  execution  shall 
issue  in  compliance  with  the  terms  thereof." 

The  twenty-second  section  of  the  same  act  says,  ^^  that  the 
provisions  of  this  act,  so  far  as  the  same  relate  to  crimes  com- 
mitted by  citizens  of  the  United  States,  shall  extend  to 
Turkey,  under  the  treaty  with  the  Sublime  Porte,  of  May  7, 
1830,  and  shall  be  executed  in  the  dominions  of  the  Sublime 
Porte,  in  conformity  with  the  provisions  of  said  treaty,  by 
the  minister  of  the  United  States,  and  the  consuls  appointed 
by  the  United  States  to  reside  ^therein,  who  are  hereby  ex 
officio  vested  with  the  powers  herein  contained  for  the  pur- 
poses above  expressed,  so  far  as  regards  the  punishw^ent  of 
crimes.''     (9  Stats,  at  Large,  279.) 

From  the  section  of  law  above  quoted,  it  is  clear  that  the 
United  States  consuls  in  Turkey  have  jurisdiction  only  in 
criminal  cases. 

Very  respectfiilly,  your  obedient  servant, 

J.  a  BLACK 

Hon.  Lewis  Cass, 

Secretary  of  State. 


TO  THE  SECRETARY  OP  WAR.  297' 

Hnghes'   Case. 


HUOHES*  CASE. 

The  appointment  of  a  commissioned  officer  is  not  perfected,  and  is  entirely 
within  the  power  of  the  President,  nntil  a  commission  is  issued. 

Attobnby  Genbbal's  Office, 

March  17,  1859. 

Sib:  From  the  papers  accompanying  your  letter  of  the 
22d  November,  1858,  in  relation  to  the  appointment  of 
C.  F.  Baff  as  captain  in  the  re^ment  of  mounted  riflemen, 
it  appears: 

Ist  That  by  an  act  of  Congress  of  the  19th  May,  1846,  a 
re^ment  of  mounted  riflemen  was  raised. 

2d.  That  on  the  27th  of  May,  1846, 3ela  M.  Hughes,  of 
Missouri,  was  nominated  by  the  President  to  a  captaincy 
in  that  regiment,  was  confirmed  by  the  Senate,  the  appoint- 
ment was  announced,  and  orders  issued  by  the  Secretary 
of  War  to  Hughes  to  report  himself. 

8d.  On  the  5th  of  June,  not  having  received  notice  of 
his  appointment,  Hughes  wrote  to  the  President  in  relation 
to  his  application  for  a  commission  in  the  new  regiment, 
in  which  he  announced,  for  certain  reasons  therein  men- 
tioned, he  was  induced  '^  to  withdraw  my  name  as  such 
applicant. " 

4th.  The  President  having  received  this  letter,  nominated 
on  the  7th  of  July,  1846,  Charles  F.  Ruff  as  captain  in  the 
regiment,  ^4n  place  of  Hughes,  declined;"  that  appoint- 
ment was  confirmed  by  the  Senate 

On  the  8th  of  July,  Hughes  signified  his  acceptance  of 
the  appointment,  but  Kuff  having  in  the  meantiine, 
received  the  appointment,  he,  and  not  Hughes,  was  com- 
missioned. 

The  legality  of  Ruff's  appointment  is  now  contested  by 
B.  S.  Roberts,  who  insists  that  Hughes  was,  on  the  7th  of 
July,  ^^de  facto  and  dejure  in  the  full  possession  and  enjoy- 
ment of  the  rights  and  subjectto  the  obligations  and  duties 
of  captain  in  the  regiment,"  and  that  Roberts  himself, 
having  on  the  organization  of  the  regiment  been  appointed 
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senior  first  lieutenant,  he  said  not  Buff,  by  the  Army  Bega- 
lations  was  entitled  to  the  appointment  of  captain,  made 
on  the  7th  of  July,  "in  the  place  of  Hughes,  declined." 

It  is  very  clear  to  my  mind  that  the  claim  of  Mr.  Boberts 
is  not  maintainable.  The  appointment  of  captain  was  not 
perfected  until  tiie  commission  was  issued. 

No  commission  ever  issued  to  Hughes  under  the  appoint- 
ment  made  on  the  27th  (^May,  1846;  steps  had  been  taken 
by  the  President  to  fill  the  post  of  captain,  but  the  appoint- 
ment  was  incomplete,  mid  on  the  7th  of  July,  it  was  entirely 
within  the  power  of  the  President  to  control  it,  and  sub* 
fititute  another,  either  with  or  without  the  declination  of 
Hughes.  The  declination  might  be  a  reason  forthePreea^ 
dent  to  act,  but  Ids  power  did  not  depend  upon  it 

Hughes,  not  having  received  a  commission,  was  not  a 
captain  in  the  regiment  ^tber  de  jure  or  de  faeio. 

Buff 'sappointment  was  in  my  opinion  an  ori^nal  appoint* 
ment  within  the  scope  of  the  presidential  power,  and  there 
is  no  reasonable  ground  to  dispute  its  legality. 
Very  respectfully,  yours,  Ac, 

J.  S.  BLACK 

Hon.  John  B.  Floyd, 

Secretary  of  War. 


SALE  OF  MILITARY  RESERVATIONS. 

Under  the  act  of  March  3, 1819,  authorizing  the  Secretary  of  War  to  eaiua 
to  be  sold  finch  military  sites  as  may  become  useless  for  military  purposes^ 
the  Secretary  has  power  to  annul  and  set  aside  a  sale,  made  by  commis- 
sioners appointed  to  carry  the  act  into  execution,  at  any  time  before  final 
confirmation  by  him,  for  any  just  cause. 

Attorney  Qbneral*s  Ofpicb, 

March  17, 1859. 
Sir  :  Tour  letter  of  the  lOih  of  January,  1859,  with  the 
accompanying  documents,  shows  that  certain  commi8> 
sioners,  having  been  appointed  by  the  Secretary  of  War  to 
make  sale  of  the  military  reservation  of  Fort  Bipley,  in  Min« 
{lesota,  the  lands  were  surveyed  and  divided  pursuant  to 
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iiistraotiona  and  oflfored  at  pablie  sale  on  the  20di  Ootober, 
1857.  ISie  oonuniaaioDerB  in  the  report  of  their  proceediaga 
state,  among  other  things,  "  that  proclamation  was  made  at . 
the  opening  of  the  sale  that  no  claims,  aside  from  tiiose  that 
had  been  previoosly  entered,  would  be  allowed,  that  all 
persons  had  fall  right  to  bid,  that  competition  was  invited 
by  the  Government  for  the  lands  offered,  and  that,  upon 
the  appearance  of  combination  or  of  riolous  disturbance  on 
the  part  of  the  bidders,  the  lands  woold  he  witbdrawuand 
the  sale  not  be  permitted  to  proceed. 

^^  That  the  sale  proceeded  quietly  and  without  apparent 
combination  until  the  whole  lands  so  offered  were  disposed 
of,  at  prices  varying  from  one  to  twenty  cents  per  acre. 

^^  That  certificates  were  issued  to  a  portion  of  the  pur- 
chasers only ;  the  balance  we  concluded  to  withhold  untQ 
we  had  made  our  report,  and  referred  the  matter  to  ^our 
consideration  for  confirmatioA  or  otherwise/' 

This  report  being  submitted  to  the  Seorejtary  of  War  for 
final  action,  he  annulled  and  set  aside  the  transaction  in 
consequence  of  the  inadequacy  of  the  price  offered  for  the 
land,  making  the  following  endorsement  upon  the  report : 
^  This  side  is  umulled  and  set  aside." 

By  the  act  of  March  8, 1819,  the  Seeretaiy  of  War  was 
authorized,  under  the  direction  of  the  President,  to  cause 
to  be  sold  such  military  sites  as  may  have  been  found  or 
become  useless  for  military  purposes.  It  was  undoubtedly 
the  contemplation  of  Congress  that  when  a  sale  of  the  pub- 
lic property  should  be  made,  it  would  be  for  a  reasonable 
and  £Etir  price,  and  not  a  sacrifice  at  a  nominal  sum.  It 
would  be  the  imperative  duty  of  the  Secretary  to  sanction 
only  a  fair  sale,  and  a  fair  side  implies  a  &ir  price. 

A  sale  of  the  Fort  Biplcy  reservation  being  deemed 
expedient,  commissioners  were  appointed  to  carry  it  into 
effect  They  were  mere  agents  or  instruments  of  the 
Department  through  whom  the  Secretary  would  cause  a 
sale  to  be  made^  Their  action  and  the  whole  proceedings 
were  subject  to  the  approval  of  the  Secretary,  and  until 
they  were  sanctioned  by  him  there  was  no  sale.    Upoa 
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report  being  made  to  him,  it  was  within  his  discretion  and 
power  to  annul  and  set  aside  the  sale.  Until  final  con- 
firmation by  the  Secretary,  he  has  a  right*  to  set  aside  the 
proceedings  for  any  just  cause,  and  no  cause  could  be  more 
just  than  the  gross  and  manifest  inadequacy  of  the  price 
offered. 

Very  respectfully,  your  obedient  servant, 

J.  S.  BLACK 
Hon*  John  K  Floyd, 

Secreioary  of  War* 


COMPENSATION  OP  COUNSEL  EMPLOYED  BY  A  DEPARTMENT. 

1.  The  act  of  Febniary  26, 1853,  regulates  the  amount  of  compensation  pay- 

able to  counsel,  employed  by  the  head  of  a  department,  by  the  agreement 
between  the  department  and  the  counsel. 

2.  In  forming  his  judgment,  the  head  of  a  department  may  submit  the  ques- 

tion to  the  President^  and  adopt  his  opinion  as  to  the  proper  sum  to  be 
allowed. 

3.  When  such  a  submission  is  made,  and  the  head  of  the  department  offers  to 

pay  the  sum  fixed  by  the  President  and  no  more,  he  adopts,  aa  his  own 
judgment,  the  opinion  of  the  President. 

4.  The  matter  cannot  be  reopened  by  a  succeeding  head  of  the  department 

after  it  has  been  thus  adjudicated  by  his  predecessor. 

Attorney  General's  Office, 

March  17, 1859. 
Sir  :  From  your  letter  and  the  accompanying  papers  in 
relation  to  the  case  of  John  M.  Gregory,  it  appears  that  a 
claim  of  five  thousand  dollars  was  presented  by  Mr. 
Gregory  for  legal  service  rendered  the  United  States  in 
defence  of  certain  suits  in  the  State  courts  of  Virginia,  at 
the  request  of  the  head  of  the  department  This  claim 
being  submitted  by  the  Secretary  of  War  to  President 
Pierce,  he,  on  the  2l8t  of  January,  1857,  returned  the  claim 
to  the  War  Department  endorsed  with  his  opinion  "that 
the  claim  was  regarded  as  exorbitant,  and  that  a  careful 
'examination  of  the  whole  case  had  led  him  to  the  conclu- 
sion that  five  hundred  dollars  would  be  ample  compensa- 
tioH  for  the  services  rendered." 
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On  the  8d  of  February,  1867,  the  Secretary  of  War 
communicated  to  Mr.  Gregory  that  his  claim  had  been 
submitted  to  the  President  and  returned  to  the  Department, 
and  that  the  allowance  of  five  hundred  dollars,  authorized 
by  the  President,  would  be  paid  on  presenting  an  account 
to  the  Department,  should  this  settlement  be  satisfactory. 

The  settlement  not  being  satisfactory  to  Mr.  Gregory, 
he  afterwards  presented  the  claim  for  five  thousand  dollars 
to  the  present  Secretary  of  War,  who  has  decided  that 
<^  this  case  having  been  adjudicated  by  a  preceding  admin- 
istration, I  decline  to  reopen  it^' 

At  the  request  of  Mr.  Gregory  the  case  is  submitted  to 
me  for  my  opinion  on  two  questions : 

Ist.  Who  was  the  proper  ofiicer  to  fix  the  compensation? 

2d.  Whether  his  claim  has  been  acted  on  and  closed  ? 

It  is  properly  remarked  by  Mr.  Gregory  that  I  have  no 
power  to  pass  on  the  question  of  fact,  or  to  establish  the 
gmntum  meruU  of  his  services,  and  the  reference  is  made 
only  upon  the  points  of  law  involved  in  the  foregoing 
inquiries* 

1st  The  act  of  Congress  of  February  26, 1853,  to  regulate 
the  fees  and  costs  to  be  allowed  clerks,  marshals,  and  attor- 
neys of  the  circuit  and  district  courts  of  the  United  States, 
and  for  other  purposes,  (10  Stats,  at  Large,  162,)  provides 
that  there  shall  be  allowed  as  compensation  ^^for  the  ser- 
vices of  counsel  rendered  at  the  request  of  the  head  of  a 
department,  such  sum  as  may  be  stipulated  or  agreed  on." 
The  head  of  a  department  requesting  the  service,  of  course, 
is  the  proper  person  to  stipulate  or  agree  upon  the  sum  to 
be  paid.  But  in  forming  his  judgment  the  head  of  a 
department  may  submit  the  question  to  the  President  and 
adopt  his  opinion  as  to  the  proper  sum  to  be  allowed. 
This  submission  was  made  in  the  present  case,  and  that 
the  President's  opinion  was  adopted  by  the  Secretary  of 
War  as  his  own  judgment  is  manifest  by  the  Secretary's 
letter  offering  to  pay  the  sum  fixed  by  the  President,  and 
no  more.  Whether  Mr.  Gregory  was  or  was  not  allowed 
as  much  as  he  deserved  for  his  services,  I  am  of  opinion 
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that  the  sum  was  fixed  m  a  proper  manner  and  by  the 
proper  person. 

2d.  The  communication  of  the  Secretary  of  War  of  th^ 
8d  of  February  to  Mr.  Gregory  was,  in  my  judgment,  an 
a^udicationof  the  claim  in  conformity  with  the  Presidenfer 
opinion,  by  the  head  of  the  department.  The'  claim  there- 
fore has  been  acted  on  and  closed. 

Tery  respectfully,  youn^,  &c., 

J.  s.  blacjb: 

Hon;  JoHir  B.  Plow, 

Secretary  of  War. 


COMPENSATION  OE  MARSHALS  UNDER  ACTS  FBOHIBITIHa  THE 
SLAVE  TRADE.. 

1.  IherPrecideiiit  ntty  nnktf  m»oh  regtdatiofiii  m  b6  deems  eirfittdidnt  for  ih« 

keeping,  support,  and  r^moyal  of  n^iroes  captored  skid  delivered  to  a> 
marshal  of  tlie  Umted  States,  ander  the  act  of  March  3, 1819,  to  pro- 
hibit the  slave  trade. 

2.  He  may  allow  compensation  to  the  marshal  for  the  duties  required  him 

beyofsd  his  commissioiis'  idf  (SBbursemtats,  and  such  cMipensation  is 
payable  out  of  any  approbation*  to  caovy  the  astittto  e£RMt 

8.  The  marshal's  accounts  are  not  required  to  be  certified  by  a  judge  under 
the  act  of  August  16, 1856,  nor  to  be  taxed  under  the  act  of  August  31, 
1852,  but  should  be  certified  and  taxed  in  accordance  with  such  regula- 
tions as  the  Prttident  may  deem  expedient  for  their  authentication. 

4k.  The  compensation  is  to  be  made  in  aecordance  with  the  regulations  pre-  - 
scribed  by  the  President  for  the  safe-keeping,  support,  and  removal  of 
the  negroes,  and  not  by  analogy  to  any  fees  prescribed  by  the  act  of 
February  18, 1863. 

&.  The  judiciary  fund  is  not  appHoable  to  such  charges,  and  they  cftn  only  be 
paid  out  of  a  special  appropriation  by  Congress  for  the  purpose  of 
carrying  inta  efiect  the  act  to  prohibit  the  slave  tfade. 

Attornbt  General's  Opstcb, 

March  18f  1859. 
Sir  :  From  your  letter  of  the  25th  February,  1859,  and 
accompanying  papers,  it  appears  that  under  the  provisions 
of  the  acts  prohibiting  the  slave  trade,  three  hundred 
and  six  Africans,  cargo  of  the  brig  Echo,  captured  by 
the  United  States-  brig  Dolphin,  were  delivered  to  the 
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custody  of  the  United  States  marshd  £or  the  district  of 
Soath  Carolina^  that  for  the  expenses  incuired  by  the  mar- 
ebal  on  account  of  the  Africans  while  in  his  custody,  for 
their  safe-keeping,  support,  removal  from  the  State,  there* 
bas  been  paid  out  of  the  judiciary  fund  under  the  provision 
o£  the  eleventh  section  of  the  act  of  August  81,  1852,  (1^ 
Stats,  at  Large,  99,)  the  sum  of  $2,497.57. 

The  Bnarshal  now  presents  a  further  claim  for  seven 
thousand  six  hundred  and  fifty  dollars  ^  for  receiving,  cus- 
tody, and  care  of  three  hundred  and  six  Africans,  caigo  of 
.the  brig  Echo,  captured  by  the  United  States  brig  Dolphin, 
Lieutenant  J.  K.  Maffitt  commanding,  at  the  same  rate 
allowed,  to  the  she^flb  of  the  State  of  South  Carolina,  for 
wnilar  service,,  viz;:  t¥Fenty-five'  dollars  for  each  negro- 
received,"  and  upon  that  claim  the  following  questions  are" 
submitted  by  yoa  &f^  my  opinion* 

1.  Does  the  law  authorize  compeosstion  to  be  paid  toa 
marshal  for  services  rendered,  under  the  special  acts  of 
Congress  tor  the  suppression  of'ibe  slave  trade,  beyond' 
commissions  to  which  he  is  entitled  for  disbursements  ? 

2.  If  it  doesy  must  sueh  accounts  be  certified  by  a  judge^ 
under  the  first  seetion  of  the  act  of  August  16, 1856,  as  in 
other  cases^  or  must  they  be  specially  taxed  and  approved 
by  the  Prendent,  under  the  eleventh  seetion  of  the  act  of 
8l0t  August^  1852  ?    (10  Stats,  at  Laarge^  99.) 

8.  At  what  rata  is  oompensation  to  be  made  f  Is  it  to  be 
made  by  analogy  to  any  fees  prescribed  by  the  act  of  Feb- 
ruary 26, 1858 ;  and  if  to  any,  which  ?  or  those  allowed  to 
sherLQEs  for  similar  services  by  the  law  of  tiie  State  in  which 
the  same  ia  rendered  7 

4.  Can  such  charges,  in  any  event,  be*  paid  out  of  the ' 
judiciary  fund?    Must  they  not;  be  paid,  out  of  an  appro- 
priation specially  made  by  Congress  for  that  purpose? 

The  negroes  taken  into  the  port  of  Chavleeton  by  the 
United  States  brig  Dolphin,  were  captured  under  iihe  first 
section  of  the  act  of  March  3, 1819,  to  prohibit  tiie  slave 
trade,  (8  Stat&  at  Large,  532,  538,)  and  that  act  required 
them,  when  taken  into  port,  to  be  delivered  to  the  marshal 
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of  thi^t  district  The  second  section  of  the  act  authorized 
the  President  to  make  such  regulations  as  he  may  deem 
expedient  for  the  safe-keeping,  support,  and  removal 
beyond  the  limits  of  the  United  States  of  all  such  negroes, 
as  may  be  so  delivered,  and  brought  within  their  jurisdic- 
tion. The  eleventh  section  of  the  act  of  August  81, 1852, 
(10  Stats,  at  Large,  99,)  authorizes  the  President  to  allow 
the  payment  out  of  the  judiciary  hind  of  extraordinary 
expenses  incurred  by  ministerial  officers  in  executing  the 
laws  of  the  United  States,  under  a  special  taxation  of  the 
district  or  circuit  court  of  the  district  where  the  services  * 
are  rendered.  As  the  act  of  Congress  required  the  negroes 
to  be  delivered  to  the  marshal,  it  was  his  duty  to  receive, 
take  care  of,  and  support  them,  and  he  was  entitled  to 
reimbursement. 

The  claim  now  presented  is  not  for  extraordinary  expenses 
incurred  in'  the  execution  of  the  laws  of  the  United 
States,  nor  is  it  made  under  a  special  taxation  of  the  dis- 
trict or  circuit  judge,  and  hence  payment  cannot  be  allowed 
by  the  President  out  of  the  judiciary  fund  under  the  act  of* 
August  31, 1852.  The  first  section  of  the  act  of  Februaiy 
26, 1853,  regulating  the  fees  of  marshals,  &c.,  provides  that 
in  lieu  of  the  compensation  now  allowed  by  law  to  marshals, 
Ac,  therein  specified,  the  compensation  specified  by  this 
act,  and  no  other  compensation,  shall  be  taxed  or  allowed. 
This  act  contains  no  provision  for  compensating  the  mar- 
shal for  the  duties  required  by  the  act  to  prohibit  the  slave 
trade,  nor  is  any  mode  of  taxation  or  allowance  for  such 
services  prescribed.  But  power  is  expressly  given  to  the 
President  to  make  such  regulations  and  arrangements  as 
he  may  deem  expedient  for  the  safe-keeping,  support,  and 
removal  of  the  negroes,  and  special  appropriation  has  been 
made  by  Congress  to  carry  this  act  into  execution. ' 

Under  this  power  a  just  allowance  for  the  marshaPs 
service  may  be  made  by  a  regulation  of  the  President,  such 
allowance  to  be  fixed  as  the  regulation  shall  direct,  but 
there  is  no  law  or  analogy  for  the  rate  of  allowance  claimed 
by  the  marshal.    The  services  he  performed  are  not  similar 
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to  the  services  performed  by  the  sheriffe  of  the  State  of 
Soath  Carolina,  for  which,  under  the  acts  of  that  State,  he 
receives  twenty-five  dollars  for  each  negro. 

An  act  of  the  Legislature  of  South  Carolina,  passed 
December  19, 1885,  more  effectually  to  prevent  free  negroes 
and  other  persons  of  color  from  entering  into  the  State, 
and  for  other  purposes,  prohibited  free  negroes  and  other 
persons  of  color  from  coming  into  the  State  on  board  of 
any  vessel,  and  provided,  among  other  things,  that  if  any 
vessel  should  arrive  in  any  port  of  the  State  from  any  other 
State  or  foreign  port  having  on  board  any  free  negro  or 
person  of  color  as  a  cook,  steward,  mariner,  or  in  any 
other  employment,  it  should  be  the  duty  of  the  sheriff  to 
apprehend  such  free  negro  or  person  of  color,  and  confine 
him  closely  in  jail  until  the  vessel  shall  be  hauled  off  and 
ready  to  proceed  to  sea,  and  that  the  captain  of  the  vessel 
shall  be  bound  to  carry  off  such  person  and  pay  the  ex- 
penses of  his  or  her  detention.  In  this  act  certain  excep- 
tions were  made  in  favor  of  national  vessels,  and  various 
regulations  and  penalties  were  provided  for  enforcing  its 
provisions.  But  the  sheriff's  fees  for  the  performance  of 
his  duties  were  not  prescribed  by  this  act,  nor  does  there 
seem  to  have  been  any  fees  or  compensation  allowed  by 
the  laws  of  the  State  beyond  the  ordinary  per  diem  allow- 
ance for  the  support  and  maintainance  of  persons  imprisoned 
in  gaol.  This  act  was  amended  by  another  act  passed  20th 
December,  1866.  The  amendatory  act  made  some  farther 
exceptions  in  favor  of  vessels  driven  into  the  porta  of  South 
Carolina  by  stress  of  weather,  mutiny,  or  other  controling 
causes.  It  also  exempted  free  negroes  or  persons  of  color  on 
board  of  vessels  voluntarily  entering  into  the  ports  of  that 
State,  on  condition  that  their  arrival  was  duly  reported  by 
the  master  of  the  vessel,  and  bond  given  with  five  hundr^^d 
dollars  penalty  that  they  should  remain  on  board  and  obey 
the  laws  of  lie  State ;  and  it  was  made  the  duty  of  the 
master  of  the  vessel  to  make  report  of  such  negroes  or 
persons  of  color,  and  give  bond  as  required  by  the  act;  on 
failure  of  these  conditions  the  bond  was  to  be  forfeited  and 
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the  vessel  subjected  to  the  provisions  of  the  former  act. 
It  was  made  the  duty  of  the  sheriff  on  the  arrival  of  a  vessel 
to  ascertain  whether  the  provisions  of  the  act  were  com- 
plied with,  "  and  in  case  fie  should  find  thai  such  regulations 
were  not  complied  with,  he  shall  he  enUUed  to  receive  from  the 
captain  of  the  vessel  a  fee  of  iwenty-jioe  dollars  for  each  free 
negro  or  person  of  color  found  therein.'* 

Now,  it  is  plain  that  the  fee  of  twenty-five  dollars  for  each 
negro  on  board  the  vessel  allowed  to  the  sheriff  of  South 
Carolina  by  the  act  of  1856,  was  a  penalty  imposed  upon 
the  captain  of  a  vessel  for  violating  the  laws  of  the  State. 
Between  that  fee  and  the  claim  of  the  marshal  for  receiv- 
ing, custody,  and  care  of  the  Africans  taken  into  Charles- 
ton by  the  brig  Dolphin,  there  is  no  analogy.  The  fee 
which  the  sheriff  is  entitled  to  claim  from  a  ship-captain 
by  reason  of  his  breach  of  the  State  laws,  bears  no  simi- 
larity to  the  service  rendered  by  the  marshal  in  executing 
the  Laws  of  the  United  States  in  respect  to  the  negroes 
taken  into  the  port  of  Charleston  by  the  brig  Dolphin,  and 
the  sheriff's  fee  affords  no  analogy  to  regulate  the  marshal's 
compensation.  In  answer,  therefore,  to  your  interroga- 
tories, I  am  of  opinion — 

1.  That  the  law  authorizes  the  President  to  make  such 
arrangements  and  regulations  as  he  may  deem  expedient 
for  the  safe-keeping,  support,  and  removal  of  negroes 
captured  and  delivered  to  the  marshal  under  the  provisions 
of  the  act  to  prohibit  the  slave  trade,  and  under  this 
authority  a  just  compensation  may  be  allowed  to  the  mar- 
shal for  the  duties  required  of  him,  beyond  his  commissions 
for  disbursements  under  the  regulation  of  the  President,  if 
he  deem  it  expedient;  such  compensation  to  be  paid  out  of 
any  appropriation  to  carry  that  act  into  effect. 

2.  Such  accounts  should  be  certified  and  taxed  in  accord- 
ance with  such  regulation  as  the  President  may  "  deem 
expedient"  for  their  authentication.  They  are  not  required 
to  be  certified  by  a  judge  under  the  act  of  16th  August, 
1856,  nor  to  be  taxed  under  the  act  of  August  81,  1852, 
for  neither  of  those  acts  apply  to  the  subject 
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8.  The  compensation  is  to  be  made  in  accordance  with 
such  arrangement  or  regulation  as  the  President  **may  deem 
expedient  for  the  safe-keeping,  support,  and  removal  of 
the  negroes."  It  has  no  analogy  to  any  fees  prescribed  by 
the  act  of  February  26,  1858,  for  no  similar  service  is 
therein  specified,  nor  is  there  any  analogous  service  by 
sheriffii  of  the  State  of  South  Carolina. 

4.  The  judiciary  fund  is  not  applicable  to  such  charges, 
and  they  can  only  be  paid  out  of  a  specific  appropriation 
by^  Congress  for  the  purpose  of  carrying  into  effect  the  act 
to  prohibit  the  slave  trade. 

In  view  of  the  public  exigencies  for  the  enforcement  of 
the  act  to  prohibit  the  slave  trade,  I  would  recommend 
that  a  regulation  should  be  made  by  the  President, 
analogous  to  the  enactments  of  Congress  for  the  allowance 
of  fees  not  specifically  provided  for. 

By  such  regulation  the  expenses  incurred  by  the  marshal, 
and  just  compensation  for  his  services,  may  be  ascertained 
by  a  special  taxation  of  the  court  of  the  district  in  which 
the  services  may  be  rendered,  and  upon  the  allowance  of 
the  President  payment  may  be  made  out  of  the  proper 
fund.     That  regulation  might  be  in  the  following  form : 

REaULATION. 

Whereas,  by  the  second  section  of  the  act  of  Congress, 
passed  March  8, 1819,  entitled  an  act  in  addition  to  the 
acts  prohibiting  the  slave  trade,  the  President  of  the  ITnited 
States  is  authorized  to  make  such  regulations  and  arrange- 
ments as  he  may  deem  expedient  for  the  safe-keeping, 
support,  and  removal  beyond  the  limits  of  the  United 
States  of  all  such  negroes,  mulattoes,  or  persons  of  color 
as  may  be  delivered  and  brought  within  their  jurisdiction ; 

And  whereas  no  provision  is  made  by  law  for  the  com- 
pensation of  the  marshal  and  payment  of  the  expenses 
incurred  by  him  in  execution  of  the  laws  aforesaid ; 

It  is  hereby  ordered  and  directed,  that  the  following  reg- 
ulation be,  and  the  same  is  hereby,  established : 
^  That  whenever  negroes,  mulattoes,  or  persons  of  color 
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shall  be  delivered  to  the  marshal  of  any  district  of  the 
United  States,  under  the  provisions  of  the  act  in  addition 
to  the  acts  prohibiting  the  slave  trade,  passed  March  3, 
1819,  the  necessary  expenses  incurred  by  the  marshal  in 
the  performance  of  his  duties  under  said  act,  and  his 
reasonable  fee  or  compensation  for  such  services  shall  be 
specially  taxed  by  the  district  or  circuit  court  where  the 
services  have  been  or  shall  be  rendered,  and  payment  shall 
be  made  to  the  marshal  of  such  sum  or  sums  as  may  be 
allowed  by  the  President  upon  such  taxation,  such  payment 
to  be  made  out  of  the  appropriation  by  Congress  for  carry- 
ing into  effect  the  laws  prohibiting  the  slave  trade. 

Such  regulation  by  the  President  would  provide  for  the 
case  now  pending,  and  others  that  may  hereafter  arise 
under  the  act. 

Very  respectfully,  your  obedient  servant, 

J.  S.  BLACK 

Hon.  Jacob  Thompson, 

Secretary  of  the  Interior. 


ENTRY,  OF  TOWN  SITES. 

Under  the  act  of  May  23, 1844,  the  mayor  of  a  town  has  authority  to  make 
an  entry  of  the  public  lands  occupied  aa  the  town  site  as  the  official  organ 
of  the  corporate  authorities. 

Attorney  General's  Oeficb, 

March  21, 1859. 
Sir  :  In  compliance  with  the  request  contained  in  your 
letter  of  this  date,  relative  to  the  suspended  entry  of  the 
town  site  of  Kearney  city,  Nebraska  Territory,  I  have  to 
say,  that  I  can  see  nothing  on  the  face  of  the  entry  which 
ought  to  prevent  a  patent  from  issuing.  It  was  made  by 
the  mayor.  The  Commissioner  of  the  Land  Office  thought 
at  first  that  it  should  have  been  made  by  the  city  council. 
The  act  of  1844,  which  governs  the  subject,  does  not  say 
that  it  must  be  done  by  either,  but  by  the  corporate  au- 
thorities.   (5  Stats,  at  Large,  657.)    Now,  the  mayor  is  no 
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less  a  portion  of  the  corporate  authorities  than  the  council. 
Besides,  I  do  not  know  (and  I  suppose  you  do  not)  whether 
there  is  any  council  under  the  charter  of  Kearney  city.  At 
all  events,  it  appears  that  the  mayor,  being  an  official 
organ  of  the  city  corporation,  has  made  an  entry,  with  the 
assent  of  all  other  parties.  The  presumption  is  a  fair  one, 
that  he  was  authorized  to  do  so.  If  he  was,  then  he  is 
the  proper  corporate  authority.  It  is  very  clear  that  when 
the  mayor,  in  the  execution  of  his  official  duty,  entered  the 
land  on  which  the  city  stands,  acknowledging  all  the 
proper  obligations  and  trusts  which  he  could  and  should 
have  assumed  for  the  benefit  of  the  inhabitants,  their  title 
(that  of  the  inhabitants)  becomes  perfectly  good,  and  that 
it  must  be  enforced  in  any  court  of  law  or  equity.  The 
object  of  the  law  was  to  give  the  owners  of  lots  a  good 
title  to  their  property.  When  the  patent  issues  under  this 
entry  they  will  have  a  good  title,  and  I  do  not  see  the 
practical  use  nor  the  legal  necessity  of  requiring  another 
entry  to  be  made. 

I  am,  respectfully,  yours,  &c., 

J.  8.  BLACK 
Hon.  Jacob  Thompson, 

Secretary  of  the  Interior. 


THE  FLORIDA  MOUNTED  VOLUNTEERS. 

The  Florida  mounted  yolunieers,  called  into  service  under  a  requisition  of 
the  President,  of  May  28,  1857,  are  entitled  to  an  allowance  of  forty  cents 
per  day  for  the  use  and  risk  of  their  horses. 

Attornet  General's  Office, 

March  21, 1869. 
Sir:  I  have  considered  your  letter  of  the  11th,  submit- 
ting the  question  whether  the  Florida  mounted  volunteers, 
called  into  service  under  a  requisition  of  the  President,  of 
May  28, 1857,  can  lawfully  be  paid  the  allowance  of  forty 
cents  per  day  for  the  use  and  risk  of  their  horses. 
These  volunteers  entered  the  sendee  of  the  United 
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States  subject  to  the  provisions  of  the  act  of  March  19, 
1836,  which  provides  '^  that  each  noQ-commissioiied  officer, 
musician,  artificer,  and  private,  of  all  mounted  companies, 
shall  be  entitled  to  receive  forage  in  kind  for  one  horse, 
with  forty  cents  per  day  for  the  use  and  risk  thereof,  ex- 
cept horses  killed  in  battle  or  dying  of  wounds  received  in 
battle."    (5  Stats,  at  Large,  7.) 

Looking  at  this  act  alone,  no  person  eould  doubt  that 
the  Florida  mounted  volunteers  were  entitled,  under  its 
provisions,  to  receive  forty  cents  per  day  for  the  use  and 
risk  of  their  horses.  But  the  question  proposed  arises  on 
the  proviso  in  the  clause  of  the  act  of  March  8,  1859, 
which  makes  an  appropriation  for  the  payment  of  these 
troops.  The  proviso  is  in  these  words,  "  tiiat  no  greater 
pay  or  eommutation  be  allowed  than  are  authorized  by 
law  to  similar  troops  of  the  United  States  army."  Boea 
this  prohibit  the  allowance  of  forty  cents  per  day  above 
specified?  At  first  view  it  would  seem  to  prescribe  the 
same'  pay  and  commutation  for  the  volunteers  that  are 
received  by  mounted  soldiers  in  the  regular  army,  who  are 
not  entitled  to  any  compensation  for  the  use  and  risk  of 
horses.  But,  upon  reflection,  I  am  satisfied  that  it  was 
not  the  intention  of  this  proviso  to  interfere  with  the  rate 
of  payment  prescribed  by  the  act  of  1836.  I  shall  state 
briefly  my  reasons  for  this  opinion : 

1.  In  the  first  place^  we  must  not  construe  the  act  in 
such  a  manner  as  to  impair  the  contract  between  the  Gov- 
ernment and  the  volunteers,  if  it  can  reasonably  receive  a 
different  interpretation. 

2.  We  should  not  place  a  construction  upon  it  which 
will  repeal  by  implication,  as  to  these  volunteers,  the  pro- 
visions of  the  former  act,  if  it  be  possible  that  both  of  the 
laws  can  stand  together. 

8.  Mounted  troops  in  the  regular  army  are  supplied 
with  horses  by  the  Government,  while  volunteers  furnish 
their  own.  To  declare  that  there  shall  be  no  difference  in 
their  pay  under  these  circumstances  would  be  manifestly 
unreasonable. 
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These  considerationB  have  led  me  to  the  conolusion  that 
the  proviso  was  intended  merely  to  fix  a  standard  of  com- 
pensation for  the  volunteers  in  those  particnlars  in  which 
there  had  been  none  established  by  law.  To  accomplish 
this  it  adopts  the  pay  and  commutation  of  similar  troops 
in  the  army.  But  in  no  event  could  this  rule  be  properly 
extended  further  than  there  was  found  to  be  a  similarity 
between  the  two  corps.  It  depends  entirely  upon  their 
resemblance,  and  where  they  have  nothing  in  common  the 
rule  is  inapplicable. 

I  am  therefore  of  opinion  that  the  Florida  volunteers  are 
entitled  to  the  allowance  of  forty  cents  per  day  for  the  use 
and  risk  of  their  horses. 

Tours,  very  respectfully, 

J.  S.  BLACK 

Hon.  John  B.  Floyd, 

Secretary  of  War. 


ATTENDANCE  OP  WITNESSES  BEFORE  COURTS-MARTIAL. 

1.  There  is  no  law  ftuthorizing  a  conri-martial  to  compel  the  attendance  of 

witnesses  who  are  not  in  the  military  service. 

2.  Witnesses  who  are  not  in  the  military  service  cannot  he  compelled  to  make 

depositions  to  he  nsed  in  evidence  hefore  courts-martial  on  the  trial  of 
I  not  capital. 


Attorney  General's  Ofitcb, 

March  22, 1859. 
Sir  :  I  have  before  me  your  communication  of  March  1, 
1859,  asking  answers  to  the  following  questions : 

1.  Is  there  any  power  in  a  court-martial  to  compel  the 
attendance  of  witnesses  who  are  not  in  the  military  service  f 

2.  K  there  is,  what  is  the  proper  compulsory  process  for 
obtaining  them  } 

8.  If  there  is  not,  may  not  witnesses  who  are  not  in  the 
military  service  be  compelled  to  make  depositions,  when 
they  are  needed  to  be  used  in  evidence  befbre  courts-mar- 
tial, on  the  trial  of  eases  not  coital  ? 
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There  is  nothing  in  the  laws  of  the  XTnited  States  author* 
izing  and  organizing  courts-martial  that  gives  them  anj 
power  to  enforce  the  attendance  of  witnesses  who  are  not 
in  the  military  service. 

The  seventy-fourth  Article  of  War  provides  that "  on  the 
trial  of  cases  not  capital  before  courts-martial,  the  deposi- 
tion of  witnesses  not  in  the  staff  or  line  of  the  army  may  be 
taken  before  some  justice  of  (lie  peace  and  read  in  evidence  : 
Promdedj  The  prosecutor  and  the  persons  accused  are 
present  at  the  taking  of  the  same,  or  are  duly  notified 
thereof"    (2  Stats,  at  Large,  368.) 

This  provision  would  authorize  depositions  taken  in 
accordance  with  it  to  be  read  in  cases  not  capital.  The 
judiciary  act  of  the  24th  September,  1789,  authorizes  depo- 
sitions to  be  taken  before  a  justice  of  the  peace  and  other 
officers  and  tribunals,  and  gives  authority  to  the  justice, 
judge,  or  tribunal,  to  compel  the  attendance  of  a  witness  to 
testify.  But  this  power  is  expressly  limited  to  civil  cases. 
Attendance  before  a  court-martial  is  a  duty  of  those 
engaged  in  military  service,  and  their  attendance  may  be 
compelled.  But  over  civU  witnesses  and  persons  not  subject  to 
mUiiary  law,  power  of  compelling  attendance  to  testify  in 
a  matter  pending  before  a  court-martial  has  not  been 
vested  either  in  the  court-martial,  or  in  any  civil  magis- 
trate, judge,  or  tribunal.  If  such  power  has  ever  been 
exercised  by  any  judge,  it  has  been  merely  discretionary. 

It  is  said  by  a  writer  on  courts-martial :  "But  with  rela- 
tion to  civil  witnesses  the  power  of  courts-martial  is  not  so 
enlarged.  This  arises  from  the  &ct  that  they  can  inhe- 
rently possess  no  authority  over  persons  not  subject  to  mili- 
tary law.  The  case  is  similar  to  that  of  a  witness  residing 
in  a  foreign  country,  whose  presence  is  desired  at  a  civil 
court  The  English  law  makes  it  incumbent  on  the  civil 
judges,  or  courts,  to  issue  subpoenas  for  the  attendance  of 
civilians  as  witnesses  before  a  court-martial  when  applica- 
tion is  made.  It  is  to  be  wished  that  a  similar  law  was  in 
force  in  the  United  States  requiring  the  judges  of  the 
Supreme,  circuit,  district,  and  other  courts  of  the  United 
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States,  to  snmmon  witnesses  to  attend  a  conrt-martial  or 
other  military  court  under  a  subpoena.  It  would  seem, 
however,  that  though  this  is  not  required  of  them  by  law, 
any  United  States  judge  may,  at  his  discretion,  issue  such 
BubpoBna  when  applied  to  for  the  purpose.  At  least  the 
writer  has  been  informed,  that  in  one  case  at  least  a  United 
States  judge  did  issue  such  subpoena."  (O'Brien  Mil.  Law, 
195.) 
In  answer,  therefore,  to  your  question,  it  is  my  opinion— 

1.  There  is  not  any  power  in  a  court-martial  to  compel 
the  attendance  of  witnesses  who  are  not  in  the  military 
service.' 

2.  Witnesses  who  are  not  in  the  military  service  cannot 
be  compelled  to  make  depositions  to  be  used  in  evidence 
before  courts-martial  on  the  trial  of  cases  not  capital 

Very  respectfully,  your  obedient  servant, 

J.  S.  BLACK 
Hon.  John  B.  Floyd,  * 

Secretary  of  War. 


DISMISSAL  OF  DEFAULTING  OFFICERS. 

Under  the  act  of  January  31, 1823,  the  President  has  power  to  dismiss  a 
defaulting  officer  without  Erst  giving  him  notice  of  the  charges  reported 
against  him. 

Attobney  General's  Office, 

March  22, 1859. 
Sir  :  I  have  considered  the  question  presented  in  yours 
of  the  12th,  whether  the  President  can  dismiss  a  default- 
ing officer  under  the  act  of  January  81, 1828,  without  first 
giving  him  notice  of  the  charges  reported  against  him. 
That  act  requires  every  officer  or  agent  charged  with  the 
disbursement  of  public  money  to  render  his  accounts  with- 
in a  specified  time;  and  the  third  section  enacts  that  every 
officer  or  agent  offending  against  the  provisions  of  the  law 
"  shall,  by  the  officer  charged  with  the  direction  of  the 
department  to  which  such  offending  officer  is  responsible,  bo 
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promptly  reported  to  the  President  of  the  tlnited  States, 
and  dismissed  from  the  public  service:  JPromdedj  That  ia 
all  cases  where  any  officer,  in  default  as  aforesaid,  shall 
account  to  the  satisfaction  of  the  President  for  such  default, 
he  may  be  continued  in  office,  anything  in  the  foregoing 
provision  to  the  contrary  notwithstanding/'  (8  Stats,  at 
Large,  723.) 

This  act  designated  a  sumq^ary  proceeding  against  pub- 
lic defaulters.  The  report  of  the  officer  charged  with  the 
direction  of  the  department  is  a  finding  or  judgment  upon 
the  fact  of  the  default,  and  without  notice  or  further  in- 
quiry authorizes  an  immediate  dismissal  by  the  President 
from  the  public  service.  The  proviso  was  designed  to 
permit  the  President  to  receive  a  satisfactory  account  and 
excuse  for  the  default,  if  deemed  proper  by  him,  before 
final  action.  But  it  imposes  no  obligation  upon  him  to 
give  notice  or  wait  for  explanations. 

It  may  possibly  result  from  this  construction  that  re- 
movals may  occasionally  be  made  unjustly.  The  accounts 
of  an  officer  may  be  sent  and  not  arrive  within  the  proper 
time,  or  may  never  reach  the  departments  at  all.  In  the 
present  case  it  is  alleged  that  they  were  properly  sent,  and 
lost  by  an  unavoidable  acdldent;  that  duplicates  were  for- 
warded and  were  received  by  the  War  Department  before 
the  dismissal,  but  that  this  fact  was  not  made  known  to 
the  President.  I  do  not  know  these  facts,  but  I  believe 
them  to  be  true;  and  they  are  the  grounds  of  a  strong 
appeal  for  a  reconsideration  of  the  whole  case.  But  I  have 
done  my  duty  in  answering  your  question  of  law.  It  will 
be  yours  to  see  that  an  honest  man  and  faithful  officer  shall 
Bufier  as  little  as  possible  from  causes  for  which  he  is  not 
to  be  blamed. 

Tours,  very  respectfully, 

J.  S.  BLACK. 

Hon.  John  B.  Floyd, 

Secretary  of  War. 
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REMOVAL  OF  BOSTON  POST  OFFICE. 

After  the  date  of  the  act  of  March  3,  1859,  and  the  removal  of  the  post 
office  at  Boston  from  State  street,  the  Postmaster  General  had  no  authority 
to  restore  the  office  to  State  street  until  the  indemnity  provided  for  in  the 
proviflo  to  the  seventh  section  of  that  act  was  IdrniBhed. 

Attobnby  General's  Office, 

March  24,  1859- 

Sir:  The  seventh  Bection  of  the  act  of  1859,  making 
appropriations  for  sundry  civil  expenses  of  the  Govem* 
ment,  passed  on  the  3d  instant,  is  as  follows : 

*^  That  the  post  office  in  Boston,  Massachusetts,  shall 
not  be  removed  from  its  present  location  until  after  the 
next  session  of  Congress:  Providedy  The  remonstrants 
against  its  removal  will  indemnify  the  Government  for 
any  additional  expense  growing  out  of  any  contracts  for 
another  site."    (11  Stats,  at  Large,  430.) 

At  the  date  of  this  law  the  Boston  post  office  was,  in 
point  of  fact,  upon  State  street.  Letters  were  delivered 
there,  the  mails  were  received  and  opened  there,  and  all 
the  business  of  the  office  continued  to  be  done  there  until 
the  5th  of  March,  two  days  after  the  passage  of  the  law. 
Previous  to  that  time  the  Boston  postmaster,  acting  under 
the  orders  of  your  Department,  had  determined  to  change 
the  office  to  the  comer  of  Sumner  and  Chauncey  streets^ 
had  made  preparations  to  that  end,  and  had  removed  some 
portions  of  the  furniture  and  fixtures.  But  that  does,  not 
change  what  is  undoubtedly  the  truth,  th^t  the  post  office 
was  on  State  street  on  the  3d  day  of  March,  1859.  It  is 
equally  certain  that  when  Congress  passed  the  law  above 
quoted  it  was  understood  to  be  a  prohibition  of  the  very 
removal  which  did  take  place  two  days  afterwards. 

But  it  is  said  that  the  postmaster  did  not  know  of  thB 
passage  of  the  law  on  the  5th  of  March,  when  he  made  the 
removal.  That  fact  may  be  important  to  his  own  con- 
science, but  the  law  was  violated  notwithstanding.  An  act 
of  Congress  becomes  a  law  and  is  binding  upon  the  whole 
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country  at  the  moment  of  its  passage,  and  the  maxim  that 
ignorance  of  the  law  ezcuseth  no  man,  applies  instantly. 
The  post  oflELce  was,  therefore,  illegally  removed  from  the 
place  where  Congress  said  it  should  remain  to  another 
place  at  which  Congress,  by  clear  implication,  declared  it 
should  not  be.  This  violation  of  the  law  being  committed 
by  mistake,  the  remedy  is  a  removal  of  the  office  back  to 
the  place  from  whence  it  was  taken. 

But  this  law  requiring  the  post  office  to  remain  at  State 
street,  is  coupled  with  a  proviso  or  condition  that  the  remon- 
strants against  its  removal  shall  indemnify  the  United 
States  against  any  expenses  arising  out  of  any  contract  for 
another  site.  Unlesa  this  condition  be  ftilfiUed  and  the 
proviso  satisfied,  the  section  itself  will  be  inoperative,  and 
the  prohibition  of  the  removal  will  be  null.  Before  you 
can  be  asked  to  restore  the  office  to  State  street,  the  indem- 
nity provided  for  must  be  furnished.  The  indemnity  must 
be  a  full  and  entire  reimbursement  in  cash  to  the  United 
States  of  all  the  money  already  expended  or  now  due  aud 
payable,  together  with  such  security  as  you  may  deem 
entirely  adequate  and  sufficient  to  prevent  the  Government 
from  being  called  on  hereafter  to  pay  out  of  the  Treasury 
any  more  money  upon  the  same  account  I  need  not  add 
that  this  indemnity  must  be  tendered  in  due  form  by  the 
remonstrants,  and  within  a  reasonable  time. 

Very  respectfully,  yours,  &c., 

J.  S.  BLACK. 

Hon.  J.  Holt, 

Fostmaster  Oenerak, 
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CLAIM  OF  MINNESOTA. 

Wh«re  Congrew  made  a  grant  to  a  railroad  company  of  certain  lands  in  Min- 
nesota, and  repealed  the  act  at  the  same  session,  the  Secretary  of  the  Inte- 
rior was  advised,  in  the  absence  of  any  possession  on  the  part  of  the  com- 
pany, of  the  lands,  or  trespasses  committed  thereupon,  that  there  was  no 
reason  that  the  United  States  should  consent  to  bring  an  amicable  action  to 
try  the  title. 

Attorney  Gknerax's  Office, 

March  28, 1859. 

Sir  :  A  railroad  company  in  Minnesota  obtained  a  large 
quantity  of  the  public  domain  within  that  State  under  a 
grant  made  by  Congress  to  the  Territory  in  1854,  but  about 
two  months  afterwards  the  law  was  repealed  by  the  same 
Congress.  The  Commissioner  of  the  General  Land  Office 
and  the  Secretary  of  the  Interior  have  decided  without 
hesitation  that  the  railroad  corporation  has  no  claim  or  title 
whatever  to  the  land  which  they  are  asking  for.  But  the 
finends  of  the  parties  interested,  or  the  parties  themselves, 
not  satisfied'  with  the  decision  of  the  proper  executive  de- 
partment, desire  the  privilege  of  contesting  the  question 
before  the  Supreme  Court.  This,  they  seem  to  think,  can 
only  be  effected  by  consent  of  the  United  States.  They 
have  appealed  directly  to  you,  and  I  think  they  understand 
your  response  to  have  been  favorable.  I  cannot  construe 
anything  done  or  said  by  you  upon  the  subject  as  a  pre- 
emptory  order  upon  this  office  to  do  or  abstain  from  doing 
the  thing  which  those  gentlemen  demand. 

I  am  altogether  unable  to  see  why  the  Government 
should  turn  out  of  its  ordinary  and  proper  course  for  the 
purpose  of  aiding  these  men  in  establishing  a  hostile  claim. 
It  is  not  our  policy  to  invite  litigation  nor  multiply  law 
suits  against  the  United  States.  The  Government  should 
know  how  to  protect  its  own  land,  and  if  for  that  purpose,  a 
resort  to  the  judicial  tribunals  of  the  country  shall  become 
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necessary,  we  can  choose  in  good  time  the  form  of  proceed- 
ing we  shall  institute,  whether  criminal  or  civil. 

It  is  suggested  that  a  decision  of  the  Supreme  Court  will 
clear  up  the  title  to  all  this  large  quantity  of  land,  and  thpa 
save  a  gr^at  deal  of  litigation  hereafter.    This  considera- 
tion might  have  some  weight  if  the  title  of  the  Government 
were  at  all  doubtful.    .  But  it  is  not    The  claim  of  the 
railroad  company  is  as  bald  as  it  can  be.    No  judgment  of 
any  court  can  make  the  right  of  the  United  States  more 
clear  than  it  is  already.    The  company's  counsel,  I  am 
aware,  think  otherwise,  and  I  respect  their  opinion,  \^th- 
out  seeing  the  least  merit  in  the  title  itself.    I  suppose  it 
to  be  a  rule  for  public  officers  that  their  conduct  must 
always  be  governed  by  their  own  judgment,  and  not  by 
that  of  others  who  are  acting  in  the  interest  of  adverse 
parties.  It  is  proposed  to  make  the  United  States  plaintiffs, 
and  the  Minnesota  Bailroad  Company  defendants  in  this 
amicable  action.    What  shall  we  sue  them  for?    They 
have  done  no  harm  to  the  Government  for  which  a  suit  at 
law  is  necessary.     They  have  not,  so  far  as  I  am  advised, 
taken  possession  of,  or  committed  any  trespass  upon,  the 
public  lands.    We  might,  to  be  sure,  formally  charge  them 
with  certain  grievous  trespasses  which  they  never  com- 
mitted and  they  could  admit  them  to  be  true.    But  this 
would  make  the  foundation  of  the  case  a  mere  sham ;  and 
all  courts  punish  and  rebuke  counsel  who  are  instrumental 
in  bringing  forward  cases  not  based  on  some  actual  wrong, 
and  for  the  mere  purpose  of  getting  a  judicial  opinion  on 
questions  of  law. 

But  notwithstanding  these  objections,  if  you  will  make  a 
direct  order  it  shall  be  obeyed.  In  that  case,  I  shall  con- 
sider myself  relieved  of  all  responsibility  and  look  no 
further  into  the  business  than  may  be  necessary  to  carry 
out  your  wishes.  If  you  leave  the  subject  to  be  managed 
by  this  office  in  the  usual,  and  as  I  conceive,  the  proper 
way,  the  United  States  will  continue  to  treat  the  lands  in 
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question  as  diej  treat  other  portions  of  the  public  domain, 
paying  no  heed  whatever  to  the  unfounded  claim  of  the 
railroad  people  unless  some  effort  should  be  made  to  take 
possession  or  do  other  injury  to  the  public  rights.  In  the 
latter  event  the  most  direct  road  will  be  taken  to  procure 
indemnity  for  the  past  and  security  for  the  future. 
Very  respectfully,  yours,  Ac, 

J.  S.  BLACK 
The  Prbsidbht. 


JURISDICTION  OVER  HOG  ISLAND  LEDGE. 

The  oommissionen  of  the  harbor  of  Portland  have  no  authority  to  prevent 
the  deposition  of  stone  or  other  materials  deemed  necessary  by  the  officers 
of  the  United  States  for  the  constniction  of  a  fort  on  Hog  Island  Ledge,  in 
that  harbor. 

Attorney  General's  Office,   . 
March  29, 1859. 

Sir  :  From  your  letter  and  the  accompanying  documents 
in  relation  to  the  jurisdiction  over  the  site  of  the  fort  on 
Hog  Island  Ledge,  in  Portland  harbor,  it  appears  that  liie 
commissioners  of  the  harbor  of  Portland,  claiming  authority 
under  the  State,  over  the  harbor  and  its  tidal  waters,  have 
forbidden  the  deposition  therein  of  stone  or  other  materials 
deemed  necessary  by  the  officers  of  the  United  States  for 
the  construction  of  the  fort,  and  claim  that  authority  must 
be  obtained  from  them  for  continuing  the  work. 

Whatever  powers  may  have  been  conferred  by  the  State 
of  Maine  upon  the  commissioners  of  Portland  harbor  over 
tidal  waters,  they  are  subordinate  to  the  constitutional 
power  of  Congress  for  the  regulation  of  commerce  and  for 
the  common  defense  of  the  United  States,  The  construc- 
tion of  a  new  fort  on  Hog  Island  Ledge  has  been  authorized 
by  Congress,  and  is  designed  for  the  protection  of  com- 
merce and  for  common  defense.  The  Legislature  of  Maine 
has  ceded  to  the  United  States  jurisdiction  over  Hog  Island 
Ledge  for  the  purposes  of  this  fort.    By  an  act  passed  April 
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17, 1867,  "jurisdiction  is  ceded  to  the  United  States  over 
Hog  Island  Ledge,  in  the  harbor  of  Portland,  Maine,  to 
include  all  of  said  ledge  above  or  within  low-water  mark, 
and  so  much  without  low-water  mark  as  shall  be  bounded 
by  lines  drawn  seven  hundred  yards  distant  from,  and 
parallel  to,  the  fort  to  be  built  thereon," 

The  assent  of  the  State  has  thus  been  given  to  such 
measures  within  the  defined  boundaries,  as  may  be  proper 
for  the  works.  The  exclusive  judgment  of  their  propriety 
belongs  to  the  authorities  of  the  United  States.  The  case 
submitted  seems  rather  a  technical  claim  of  power  by  the 
commissioners,  than  any  serious  dispute  or  objection  to  what 
has  been  done.  But  in  my  opinion  the  harbor  commis- 
sioners have  no  jurisdiction  or  control  over  the  subject 
The  authorities  of  the  United  States  are  not  bound  to  con- 
sult them,  nor  to  ask  their  permission  in  the  prosecution  of 
this  work,  and  any  interference  with  the  work  or  interrup- 
tion of  it,  under  cover  of  authority  from  the  State,  would 
be  unlawful. 

Tours,  very  respectfully, 

J.  S.  BLACK. 
Hon.  John  B.  Floyd, 

Secretary  of  War. 


THE  CASTILLEEO  CLAIM. 

1.  In  the  case  of  a  private  land  claim  in  California,  based  on  an  alleged  grant 

from  Mexico,  the  counsel  for  the  United  States  shonld  not  be  directed  by 
the  President  to  consent  to  the  admission  of  evidence  which  they  believe 
to  be  corrupt  and  false. 

2.  If  there  are  original  documents  in  the  ai:chivee  of  the  Mexican  govern- 

ment which  tend  to  support  the  case  of  the  claimant,  the  President  should 
not  solicit  that  government  to  furnish  them,  but  the  Government  of  the 
United  States  should  wait  until  that  of  Mexico  shall  make  a  voluntary 
tender  of  the  documents,  and  then  examine  into  their  character  with 
great  care,  holding  Mexico  responsible  for  any  aid  she  may  wilfully  give 
in  support  of  a  false  claim  against  the  United  States. 

3.  The  declaration  contained  in  the  tenth  article  of  the  treaty  with  Mexico, 

that  no  grant  whatever  of  land  in  California  had  been  made  by  the 
Mexican  government  after  May  13, 1846,  although  the  same  was  elimin- 
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ated  by  the  Senate,  and  aleo  the  terms  of  the  protocol,  signed  by  the 
commissioners  on  the  exchange  of  ratifications,  on  May  20, 1848,  con- 
stituted a  solemn  and  impressive  averment  by  the  Mexican  government 
that  no  grjmt  whatever  of  lands  in  the  territory  of  California  had  been 
made  after  the  13th  of  May,  1846 ;  and  the  United  States  cannot,  with 
propriety,  ask  the  Bepnblic  of  Mexico  to  assert  the  validity  of  a  grant 
alleged  to  have  been  made  subsequently  to  that  date. 

4.  The  Mexican  claimant  was  bound  by  the  affirmation  made  by  his  govern- 

ment, and  should  look  to  it,  and  not  to  the  United  States,  for  redress  for 
the  injury,  if  any,  which  was  inflicted. 

5.  The  affirmation  thus  made  by  the  Mexican  government  is  overwhelming 

evidence  that  no  grant,  purporting  to  have  been  made  subsequently  to 
the  13th  of  May,  1846,  was  in  existence  among  the  Mexican  archives  at 
the  date  of  the  treaty. 

6.  Although  the  existence  of  papers  in  certain  offices  of  the  Mexican  govern- 

ment, supporting  such  an  alleged  grant,  may  have  been  established  by  the 
certj^cate  of  American  officials,  and  their  genuine  character  proved  by 
the  oaths  of  Mexican  witnesses,  the  experience  of  the  GK)vemment  in 
similar  cases  shows  that  the  claim  may  be  wholly  false. 

7.  The  United  States  should  not  permit  the  confirmation  of  a  spurious  claim 

to  a  mine  in  California,  even  though  it  should  be  made  to  appear  that 
the  price  of  the  product  of  the  mine  has  risen  and  may  continue  to  rise 
in  the  market  in  consequence  of  the  restriction  of  the  privileges  of  the 
claimants.  The  cause  should  be  determined  by  the  rules  of  law,  and  not 
by  the  principles  of  political  economy. 

Attorney  General's  Oppicb, 

March  28,  1859. 

Sir  :  The  counsel  of  Andres  Castillero^  and  his  asso- 
ciates, have  invoked  jonr  interference  in  the  case  pending 
between  them  and  the  United  States  in  the  district  court 
for  Califorixia.  You  ask  what  answer,  in  my  opinion, 
should  be  given  them. 

The  land  in  dispute  consists  of  two  leagues,  which  include 
the  Kew  Almaden  quicksilver  mine,  surpassing  in  richness 
every  other  mine  on  the  globe.  Its  present  possessors 
have  taken  ore  out  of  it  worth  a  million  of  dollars  per 
annum,  for  the  eight  years  they  have  had  it.  It  is  prob- 
ably capable  of  yielding  a  much  larger  product. 

Castillero  is  a  Mexican  citizen;  his  associates  are  chiefly 
Mexican  and  British.  The  claim  to  this  land  and  mine 
was  set  up  and  conducted  in  the  name  of  Castillero  before 
the  land  commissioners. 

21 
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In  June  last  the  district  attorney,  in  pursnance  of  instrac- 
tions  from  this  office,  filed  a  bill  on  the  equity  side  of  the 
circuit  court  of  the  United  States  for  California,  charging 
that  the  pretended  title  of  the  parties  in  possession  under 
Castillero  was  fabricated  and  fraudulent,  and  praying  an 
injunction  against  any  further  working  of  the  mine  until 
the  termination  of  the  pending  cause. 

The  court  patiently  examined  the  case,  heard  the  argu- 
ments of  counsel,  and  awarded  the  injunction  as  prayed  for. 
It  only  remains  to  bring  the  claim  to  a  final  hearing  in  the 
district  court,  where  I  have  no  reason  to  doubt  it  will  be 
rejected.  The  counsel  employed  by  the  claimants  against 
the  United  States  now  ask  that  you  will  do  one  of  the  five 
things  following :  • 

L  Direct  the  counsd  of  the  United  States  to  consent  that 
the  copies  of  certain  papers  in  the  claimant's  possession 
shall  be  admitted  in  evidence. 

n.  Order  them  to  adopt  some  measure  which  will  satisfy 
themselves  that  the  copies  are  correctly  taken. 

ni.  Order  them  to  procure  other  copies  of  the  same 
papers  in  such  manner  and  by  such  agents  as  they  may 
select 

IV.  Solicit  of  the  Mexican  government  the  original 
papers  relating  to  CastiUero's  transaction  with  it  concern- 
ing this  grant;  or — 

V.  Ask  of  Mexico  a  copy  of  all  such  papers,  authenti- 
cated by  the  great  seal  of  the  republic. 

It  will  be  proper  to  consider  these  demands  in  their  con- 
secutive order. 

L  The  counsel  of  the  United  States  cannot  possibly  con- 
sent to  the  admission  of  evidence  which  they  believe  to  be 
corrupt  and  false.  In  this  case  they  do  believe  that  the 
copies  of  the  papers  produced  by  the  claimants  before  the 
Land  Commissioners,  and  in  the  circuit  court,  are  not  satis- 
factorily authenticated ;  and  they  further  believe  that  the 
originals  are  themselves  fraudulent  fabrications.  Of  course 
we  make  it  a  point  of  conscience  and  principle  to  oppose 
evidence  of  that  kind. 
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n.  The  connsol  of  the  United  States  have  adopted  very 
careful  measures  to  satisfy  themselves  concerning  these 
copies,  as  well  as  the  originals  from  which  they  purport  to 
be  taken.  Their  objections  have  not  been  made  with  a 
blind  and  reckless  disregard  of  the  truth.  They  are  satisfied^ 
and  on  the  hearing  of  the  motion  for  an  injunction  the 
circuit  court  seemed  to  be  satisfied  also. 

HL  You  are  requested  by  those  gentlemen  to  get  other 
copies  of  the  same  papers.  In  answer  to  this,  I  have  noth- 
ing to  say  of  the  unprecedented  and  singular  attitude  which 
the  Government  would  take  in  sending  its  own  counsel  to 
hunt  up  the  evidence  of  a  hostile  claim  in  favor  of  Mexican 
citizens  at  the  seat  of  the  Mexican  government.  Let  that 
pass.  But  there  is  another  reason  which  cannot  be  got 
over.  It  is  not  of  the  copies  alone  that  we  complain.  The 
originals,  or  some  of  them  at  least,  may  be  among  the 
Mexican  archives,  and  what  we  assert  is,  that  they  were 
not  honestly  placed  there  by  the  Mexican  officers.  Of  such 
documents  we  desire  no  copies ;  will  not  bring  them  into 
court  ourselves;  and  will  resist  their  admission  as  evidence 
if  brought  by  the  opposing  party. 

IV.  The  next  proposition  is,  that  you  scUdt  the  Mexican 
government  to  furnish  the  original  papers  relating  to  the 
claim  of  Castillero.  I  concede  it  to  be  true  as  a  rule  of 
public  law  that  a  document  which  belongs  to  the  Mexican 
archives  cannot  properly  reach  our  judicial  tribunals,  so  as 
to  be  noticed  by  them,  except  through  that  department  of 
our  Government  which  manages  its  foreign  affiiirs.  But 
this  being  true,  why  does  not  the  republic  of  Mexico  offer 
the  documents  in  question  to  the  Department  of  State  ? 
Why  should  we  take  the  initiative  in  reference  to  the 
claim  of  Mexican  citizens  against  ourselves?  Or  why 
should  we  expose  the  truth  to  the  dagger  of  being  perverted 
by  the  diplomatic  manoeuvres  which  might  be  resorted  to 
by  our  opponents  ?  My  opinion  is  that  the  Government  of 
the  United  States  should  wait  until  that  of  Mexico  shall 
make  a  voluntary  tender  of  the  papers  which  support  this 
title,  and  then  examine  into  their  character  with  great  care, 
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holding  Mexico  to  the  full  measure  of  the  responsibility 
she  will  incur  by  any  aid  she  may  wilfully  give  in  the  sup- 
port of  a  false  claim  against  the  United  States. 

V.  The  last  measure  proposed  is,  that  you  ask  of  Mexico 
copies  of  these  papers  authenticated  under  the  great  seal. 
To  this,  as  a  diplomatic  move,  the  objections  are  the  same 
as  soliciting  the  originals.  The  great  seal  of  Mexico  is 
needed  for  the  proper  authentication  of  these  documents, 
or  else  it  is  not.  If  not,  it  is  vanity  to  ask  that  it  be  affixed. 
If,  on  the  other  hand,  it  be  necessary,  then  Mexico  knows 
it  as  well  as  we,  and  may  place  it  there  or  not,  according 
to  her  own  good  pleasure.  But  it  is  urged  that  the  Mexican 
law  forbids  such  a  use  to  be  made  of  the  great  seal  of  the 
republic.  This  is  not  believed  to  be  the  true  interpreta- 
tion of  the  law.  At  best,  it  is  but  a  presidential  decree, 
and  may  be  altered  at  the  will  of  the  executive.  At  all 
events  the  existence  of  such  a  law  is  no  reason  why  we 
should  make  the  request  desired.  My  opinion  upon  all 
these  points  would  not  be  diflferent,  even  if  I  believed  Cas- 
tillero's  title  to  be  honest;  but  I  cannot  resist  the  convic- 
tion that  it  is  morally  and  legally  destitute  of  all  claim  to 
our  respect.  Such  I  suppose  to  have  been  the  opinion  of 
my  immediate  predecessor  when  he  took  his  appeal  from 
the  decree  of  the  Land  Commissioners.  It  is  fully  concurred 
in  by  our  able  and  learned  district  attorney  in  California, 
and  by  the  special  counsel  of  the  United  States,  who  have 
carefully  and  thoroughly  examined  it.  Moreover,  the 
judges  of  the  circuit  court  could  not  have  awarded  the 
injunction  without  believing  the  title  to  be  unsound.  The 
counsel  on  the  other  side  very  confidently  believe  us  to  be 
mistaken.  We  must  be  governed  by  our  own  opinion,  not 
by  theirs.  But  after  the  assertions  which  they  have  made 
and  recorded  in  favor  of  the  title,  it  is  no  more  than  right 
to  state  some  of  the  grounds  on  which  we  differ  from  them. 

The  indemnity  which  this  country  received  for  the 
expenses  of  the  war,  for  the  injuries  which  provoked  it, 
and  for  the  large  sum  paid  to  Mexico  at  its  close,  consisted 
altogether  in  the  cession  of  territory.  '  When  we  agreed  to 
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accept  satisfaction  in  that  shape,  it  became  important  to  fix 
the  latest  date  at  which  Mexican  titles  were  to  be  recog- 
nized, and  express  instructions  not  to  leave  that  question 
in  any  doubt,  were  given  by  the  Secretary  of  State  to  the 
Commissioner.  In  the  projet  drawn  up  by  Mr.  Buchanan, 
a  formal  proviso  was  inserted,  declaring  all  grants  after  the 
13th  of  May,  1846,  to  be  null  and  void.  The  Mexican 
Commisioners  objected  to  the  proviso  on  a  point  of  national 
decorum,  but  they  affirmed  that  no  grant  had  been  made 
after  the  day  mentioned,  "and  this  they  knew.'*  They 
were  requested  by  the  American  Commissioner  to  make 
sure  of  the  fact  stated  by  them ;  and  they  did  so  in  a  man- 
ner which  left,  as  they  said,  no  shade  of  doubt;  and  then 
a  formal  declaration  was  inserted  in  the  treaty  at  the  con- 
clusion of  the  tenth  article,  to  the  effect  following :  "  The 
Mexican  government  declares  that  no  grant  whatever  of 
land  in  any  of  the  territories  aforesaid  (including  Califor- 
nia) has  been  made  since  the  13th  dafjr  of  May,  1846.'' 
Upon  the  faith  of  this  declaration  the  treaty  was  negotiated. 
The  tenth  section  was  stricken  'Out  by  the  Senate  on 
account  of  the  unauthorized  provision  it  contained  with 
respect  to  Texas  grants;  but  the  affirmation  of  the  fact 
above  mentioned  was  not  thereby  affected.  Subsequently, 
upon  the  exchange  of  ratifications  at  Queretaro,  on  the  26th 
of  May,  1848,  in  order  to  remove  any  doubt  that  might 
arise  in  consequence  of  the  elimination  of  the  tenth  article, 
a  protocol  was  made  and  signed  by  the  Commissioners  on 
both  sides,  which  is  in  the  following  terms : 

"  These  concessions,  notwithstanding  the  suppression  of 
the  tenth  article  of  the  treaty,  shall  preserve  the  value 
which  they  have  in  law,  and  the  grantees  may  avail  them- 
selves of  their  lawful  title  before  the  American  tribunals. 
According  to  the  law  of  the  United  States  those  are  lawful 
titles  to  property  of  every  kind,  movable  or  immovable, 
existing  in  the  ceded  territories,  which  may  have  been  law- 
ful titles  under  the  Mexican  law  up  to  the  18th  of  May, 
1846." 

Now  let  it  be  remembered  that  thd  recombendation 
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alleged  to  have  been  made  by  the  Juata  de  Mineria  of 
Castillero's  denouncement  is  not  alleged  to  be  earlier  than 
the  13th  of  May.  The  ratification  is  dated  on  the  20tb, 
and  the  pretended  grant  of  two  leagues,  according  to  the 
admission  of  the  parties,  was  on  the  23d  of  May,  1846. 
The  Mexican  government,  after  strict  inquiry  and  exami- 
nation, having,  in  the  m6st  solemn  manner  and  under  the 
most  impressive  circumstances,  afl^rmed  to  the  Govern- 
ment of  the  United  States  that  no  grant  whatever  of  lands 
in  the  Territory  of  California  had  been  made  after  the  13th 
of  May,  1846,  with  what  face  can  that  government  now 
assert  the  contrary  ?  With  what  regard  to  common  pro- 
priety can  the  United  States  ask  the  republic  of  Mexico  to 
do  this  thing — ^to  violate  her  own  honor,  to  falsify  her  own 
declarations,  and  to  break  her  solemn  pledge,  after  procur- 
ing an  advantageous  treaty  of  peace  upon  the  faith  of  it? 
If  it  be  said  that  the  declaration  of  the  Mexican  Com- 
missioners was  a  mistake,  and  that  a  private  person  should 
not  be  compelled  to  suffer  by  it,  the  answer  is  very  plain. 
He  should  seek  redress  from  the  nation  which  inflicted  the 
injury.  Let  him  look  to  his  own  government  which 
pledged  its  honor  that  no  such  grant  existed,  and  not  to 
the  United  States  who  took  the  pledge  as  true.  Castillero, 
like  every  other  Mexican  citizen,  was  bound  by  the  aflir- 
mation  which  Jiis  government  made.  But,  whatever  may 
be  thought  of  the  legal  effect  of  this  affirmation  made  by 
the  Mexican  government,  it  is  highly  important  in  another 
point  of  view.  Is  it  not  overwhelming  evidence  that  no 
grant  such  as  that  now  alleged  was  in  existence  among  the 
Mexican  archives  at  the  date  of  the  treaty  ?  Does  it  not 
prove  beyond  a  doubt  that  the  papers  which  you  are  asked 
to  solicit  were  the  fabrications  of  a  later  period  ?  It  is 
almost  impossible  that  such  an  affirmation  could  have  been 
made  if  these  papers  had  been  in  the  possession  of  the 
Mexican  government  in  May,  1848.  The  declaration 
related  to  a  point  which  was  material  in  the  negotiations ; 
to  which  the  attention  of  the  Mexican  government  was 
specially  directed;  upon  which  they  had  foil  means  of 
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knowledge;  about  which  they  made  carefal  and  repeated 
examinations,  and  on  which  they  declared  they  had  not  a 
shade  of  doubt  in  their  minds.  That  the  present  existence 
of  Castillero's  papers,  in  certain  offices  of  the  Mexican 
government)  has  been  established  by  the  certificate  of 
American  officials,  and  their  genuine  character  proved  by 
the  oaths  of  Mexican  witnesses  may  be  all  true ;  and  the 
counsel  of  Oastillero  no  doubt  think  this  fact  amply  suf- 
ficient to  silence  the  opposition  of  the  Government  to  their 
claim.  Sut  I  am  not  of  their  mind.  The  inference  they 
draw  is  not  consistent  with  our  past  experience  in  similar 
cases.  Other  claims  have  been  equally  well  attested  and 
yet  wholly  false.  Limantour's  title  to  the  city  of  San 
Francisco,  and  the  islands  and  military  points  on  which 
the  naval  hospital,  fortifications,  and  national  defenses  of 
the  United  States  are  erected,  was  better  authenticated 
than  this  one  of  Castillero  pretends  to  be.  Its  genuine- 
ness was  attested  by  the  signature  of  a  Mexican  Secretary 
Qf  State,  who  hiad  previously  been  a  foreign  minister,  and 
is  now  a  judge  of  the  supreme  court;  it  was  sworn  to  by  a 
Mexican  statesman  who  had  a  reputation  as  high  as  any  of 
his  class ;  and  it  was  certified  under  the  hand  of  the  presi- 
dent of  the  republic  in  a  communication  addressed  from 
the  national  palace  at  Mexico  to  the  Land  Commissioners. 
But  all  of  these  seeming  marks  of  authenticity  were  placed 
there  to  cheat  and  defraud.  It  was  afterwards  demon- 
strated and  solemnly  adjudged  that  Bocanegra's  attestation 
was  a  shameless  falsehood ;  Castanares  was  peijured,  and 
Arista,  the  president,  was  engaged  with  the  others  in  a 
scandalous  conspiracy  to  impose  upon  the  courts  of  the 
United  States. 

Blank  grants  bearing  the  signature  of  a  distinguished 
commandante  general  and  governor  of  the  Oalifomias, 
purporting  to  be  dated  before  the  war,  and  ready  to  be 
filled  up  afterwards  with  lands  and  mines  belonging  to  the 
United  States,  have  been  found  in  the  hands  of  miscreants 
who  were  in  close  correspopdence  with  high  officers  of  the 
Mexican  government.    In  this  very  case  certain  startling 
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disclosures  have  already  been  made.  The  correspondence 
of  the  parties  in  possession  has  been  discovered  and  pro- 
duced in  court.  It  proves  that  long  after  the  conquest, 
designs  were  formed,  plans  discussed,  and  ,mea8ures 
adopted  to  place  such  papers  as  these  in  the  Mexican 
archives.  It  shows  that  in  1847, 1848,  and  1849,  it  waa 
proposed  among  them  to  procure  documents  of  title  to  this 
land  and  mine,  "  with  dates  arranged,"  to  be  placed,  "  in 
proper  government  custody,"  to  be  duly  copied  and  certi- 
fied by  Mexican,  American,  and  British  officials.  It  also 
appears  that  after  many  months  of  delay  and  discussion 
concerning  the  form  of  the  papers  to  be  procured,  Oastillero 
and  Barron  set  out  for  the  city  of  Mexico  to  find  svjeh  paper s^ 
and,  within  a  few  weeks  afterwards,  the  copies  filed  with 
Castillero's  petition  to  the  Land  Commissioners  appear  t(} 
have  been  found  and  certified  according  to  previous 
arrangement. 

That  the  Oastillero  party,  or  some  of  them,  have  been 
tempted  to  use  the  reckless  venality  of  Mexican  officers  for 
their  own  supposed  advantage,  seems  to  have  been  regarded 
by  the  court  as  an  established  proposition.  Mexican  cer- 
tificates, made  at  their  instance,  were  produced  in  court 
and  filed  of  record,  and  were  afterwards  admitted  to  be 
false  from  beginning  to  end.  The  circuit  court  very  justly 
said  that  "  when  a  certificate  of  this  character  is  procured 
from  a  Mexican  notary  by  some  of  the  defendants  in  this 
case,  and  by  them  filed  as  an  exhibit,  the  court  is  surely 
justified  in  regarding  with  suspicion  not  only  all  documents 
which  are  authenticated  in  a  similar  manner,  but  all  those 
of  which  the  genuineness  is  assailed  by  other  proofs." 

It  appears  further,  that  in  December,  1849,  there  were 
two  documents  of  nearly  the  same  import  among  the 
archives  at  Monterey,  and  of  such  a  character  as  to  make 
it  certain  that  one  was  a  forgery.  One  has  disappeared, 
and  another  has  been  authenticated  by  the  certificate  of  a 
Mexican  notary,  at  the  instance  of  the  defendants,  and  that 
certificate  demonstrated  to  be,  in  nearly  every  word  of  it, 
untrue. 


TO  THE  PRESIDENT.  329 

Th0  Castillero  Claim. 

The  land  was  not  formally  taken  possession  of  under  this 
title  until  long  after  the  occupation  of  California  by  the 
American  forces.  It  was  then  done  clandestinely,  and 
accompanied  with  a  written  staterftent,  by  the  chief  partner 
in  the  concern,  to  the  authorities  at  Monterey,  that  there 
was  no  ore  there.  The  statement  was,  of  course,  known 
to  be  false,  and  the  person  who  made  it  simultaneously 
wrote  to  his  partner,  and  told  him  of  the  trick  he  had  played. 

I  will  not  weary  you  with  any  discussion  upon  the  details 
of  the  evidence. .  I  have  probably  said  enough  to  show  that 
the  facts  and  the  law  of  the  case  are  in  favor  of  the  Govern- 
ment. The  mine  belongs  to  the  public.  We  are  trustees 
of  the  public,  and  will  surrender  it  to  no  one,  and  least  of 
all  to  men  who  claim  it  after  such  a  fashion,  and  under  such 
a  title  as  Castillero  and  his  confederates  produce. 

There  is  another  claim  under  Justo  Larios,  carried  on  in 
the  name  of  Charles  Fossat,  which  is  also  pending  in  the 
district  court.  The  genuineness  of  this  grant  has  not  been 
denied.  But  its  location  is  disputed,  and  we  have  good 
reason  to  believe  that  we  will  finally  defeat  the  eflforts  of 
the  claimants  to  locate  it  upon  the  quicksilver  mine.  The 
Castillero  and  the  Fossat  party  are  both  of  them  keenly 
conscious  that  the  success  of  6ne  may  be  ruin  to  the  hopes 
of  the  other.  Each  has  therefore  been  willing  to  furnish 
documents,  produce  evidence,  and  make  arguments  against 
the  other.  They  have  both  been  permitted  to  do  so.  It 
would  have  been  grossly  unjust  to  have  excluded  a  party 
interested  to  the  amount  of  millions  from  all  participation 
in  the  proceeding,  on  the  mere  technical  ground  that  he 
was  not  named  on  the  record.  But  while  this  privilege 
of  being  fulfy  heard  was  conceded  to  both,  and  was  largely 
used  by  the  Castillero  party,  the  United  States  has  dealt 
with  all  tie  claimants  at  arm's  length,  and  shown  partiality 
to  none.  The  mine  (I  say  it  again)  belongs  to  the  public, 
and  the  public  right  should  be  maintained  by  all  proper 
and  just  means.  It  is  urged  that  the  price  of  quicksilver 
has  risen  since  the  injunction,  and  may  rise  still  higher 
unless  these  claimants  are  restored  to  the  unrestricted 
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privilege  of  working  the  mines.  This  argument  has  no 
weight.  The  cause  is  to  be  determined  by  the  rules  of  law, 
and  not  by  the  principles  of  political  economy.  The  con- 
dition of  the  quicksilvertnarket,  whether  good  or  bad,  will 
not  make  it  proper  to  confirm  a  spurious  claim,  or  to  reject 
an  honest  one.  It  may  be  a  misfortune  that  the  supply  of 
a  necessary  article  is  diminished  for  a  short  while,  but  we 
cannot  for  that  reason  let  the  claimants  back  unless  they 
show  a  good  title.  Neither  is  this  proceeding  a  departure 
from  the  liberal  policy  heretofore  pursued  by  the  United 
States  towards  the  workers  of  mines  in  general.  The 
miners  who  go  upon  public  land,  acknowledging  the  title 
of  the  Government,  and  claiming  nothing  but  what  the 
Government  is  willing  to  concede  them,  are  in  a  condition 
wholly  different  from  these  parties.  "What  I  assert  is  simply 
the  right  and  the  duty  of  the  Government  to  protect  itself 
and  its  citizens  against  foreigners  who  come  with  fabricated 
titles  from  Mexico  in  their  hands,  to  monopolize  large 
quantities  of  the  richest  mineral  land  on  the  globe,  exclud- 
ing therefrom  and  driving  away  the  honest  persons  who 
would  otherwise  have  wrought  them. 

In  conclusion,  I  have  only  to  say  that  this  cause  ought 
to  be  treated  like  other  important  causes  in  which  the 
United  States  are  a  party.  Let  us  yield  everything  that 
law  and  justice  demand;  sift  doubtful  claims  to  the  bottom, 
and  show  no  quarter  to  those  which  appear  to  be  corrupt 
Yery  respectfully,  yours,  &c., 

J.  S.  BLACK. 
The  PRBsmxNT. 
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APPLICATION  OF  WITHERSPOON  A  SAFFELL. 

Where  pTopoeals  were  invited  for  carrying  ^e  mail  on  a  certain  ronte,  and 
the  contract  was  awarded  to  certain  parties  who  afterwards  transferred  it 
to  others  who  were  simply  competitors  at  the  bidding  for  the  contract,  it 
wou  held,  that  the  Postmaster  General  had  no  authority  to  annul  the  con- 
tract under  the  statute  providing  for  the  dismissal  of  a  mail  contractor  who 
shall  have  combined  to  prevent  bidding  for  a  mail  contract 

Attorney  General's  Offioe, 

March  29, 1859. 

Sir:  I  have  before  me  yourB  of  18th  instant  relating  to 
the  application  of  Messrs.  Witherspoon  &  Saffell  to  be 
released  from  a  contract  for  carrying  the  mail  on  route  "So. 
9519. 

The  facts  of  the  case,  as  shown  by  the  records  of  the 
department,  and  the  letter  of  the  Hon.  Mr.  Jewett,  are 
these:  Witherspoon  &  Saffell  had  been  contractors  for 
carrying  the  mail  on  the  above  route.  At  the  expiration 
of  their  contract  the  route  was  advertised  to  be  let. 
They  offered  to  take  it  at  the  rate  of  $2,495  per  annum. 
J.  B.,  D.  C,  and  G.  R.  R.  Dunn  offered  to  take  it  at  the 
rate  of  $1,000  per  annum,  and  perform  the  same  service. 
Their  offer  was  accepted  and  the  contract  given  to  them. 
On  the  6th  of  September,  1858,  on  the  application  of  the 
parties,  the  contract  was  transferred  from  Dunn  to  Wither- 
spoon k  Saffell,  who  have  since  performed  and  are  now 
performing  the  service.  They  now  ask  that  the  service  be 
reduced,  or  that  the  contract  be  abrogated  and  the  route 
advertised  and  re-let,  and  they  base  their  claim  on  an 
alleged  combination. 

But  this  alleged  combination  appears  to  have  been  noth- 
ing more  than  a  determination  by  Dunn  to  underbid 
Witherspoon  &  Saffell,  and  thus  obtain  the  contract  The 
very  object  of  the  law  in  receiving  bids,  is  to  get  the  ser- 
vice  done  at  the  cheapest  rate  by  awarding  the  contract  to 
the  lowest  bidder.  And  the  present  case  exhibits  the  wis- 
dom of  the  law,  for  Witherspoon  &  Saffell  knowing  the 
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service  have  assumed  Dunn's  contract  at  $1,495  per  annum 
less  than  their  own  bid. 

The  twenty-eighth  section  of  the  act  of  July  2, 1836, 
(5  Stats,  at  Large,  87,)  prohibits  the  Postmaster  General 
from  entering  into  any  contract  with  persons  who  have 
combined  to  prevent  bidding  for  mail  contracts,  and  it  also 
provides  for  the  distnissal  of  any  mail  contractor  so  offend- 
ing ;  but  that  section  can  in  no  way  be  made  to  apply  to  the 
case  now  under  consideration.  The  facts  do  not  show  any 
combination  to  prevent  bidding  for  the  contract. 

I  can  see  nothing  in  this  case  that  would  authorize  the 
Postmaster  General  to  annul  the  contract 

Witherspoon  &  Saffell  wei^e  the  contractors  at  the  time 
the  contract  was  made  at  the  reduced  rate,  and  they  should 
have  known  whether  they  could  afford  to  take  it  at  that 
rate  or  not. 

Very  respectfully, 

J.  S.  BLACK. 

Hon.  J.  Holt, 

Postmaster  General 


PENFIELD'S  CLAIM. 

In  respect  to  a  claim  that  a  certain  patent  had  been  infringed  in  the  mann- 
factare  of  pontoons  for  the  use  of  the  army  of  the  United  States,  it  was 
held,  that  a  report  of  the  head  of  the  Engineer  Department  and  also  of  the 
Commissioner  of  Patents  that  the  pontoons  were  not  covered  by  the  patent 
in  question,  constituted  sufficient  evidence  to  show  there  was  no  infringe- 
ment as  alleged. 

Attorney  General's  Office, 

March  29, 1859. 
Sir  :  From  your  communication  and  the  accompanying 
papers  in  relation  to  the  claim  of  G.  H.  Penfield  for  the 
infringement  of  Stanton's  patent,  it  appears  that  certain 
parties  furnished  forty  wagon  floats  for  the  use  of  the  army 
under  command  of  General  Harney,  in  Oregon,  they  claim- 
ing the  lawful  right  to  furnish  them,  and  agreeing  to 
indemnify  the  Government  against  any  patentee.     G.  H. 
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Penfieldy  owner  of  a  certain  patent  granted  to  General 
Henry  Stanton^  claims  that  the  devices  used  in  these  floats 
infringe  Stanton's  patent,  and  he  has  presented  to  the  War 
Department  a  demand  of  $5,000  for  the  right  to  the  forty 
floats  used  by  General  Harney,  and  offers  to  sell  the  entire 
right  for  the  use  of  the  army  for  the  sum  of  twenty  thou- 
sand dollars.  On  reference  to  the  En^neer  Department, 
that  office  has  reported  that  the  pontoons  or  floats  used  by 
General  Harney  "are  not  covered  by  the  patent  of  General 
Stanton.^*  The  matter  being  also  referred  to  the  Patent 
Office,  with  a  specification  of  the  devices  used  by  the  Gov- 
ernment, the  Commissioner  of  Patents  has  reported  that 
it  does  not  appear  from  an  examination  of  the  records  of 
that  office  "that  such  floats  or  pontoons  as  those  specified 
are  covered  by  any  American  patent." 

I  can  conceive  of  no  better  evidence  than  is  furnished 
by  the  reports  above  mentioned  that  G.  H.  Penfield  has  no 
just  claim  upon  the  Government  for  any  infringement  of 
the  patent  he  holds.  It  is  my  opinion  upon  that  evidence 
that  there  has  been  no  infringement  of  Stanton's  patent,  and 
that  the  judgment  of  the  Engineer  Department  and  the 
Commissioner  of  Patents  is  evidence  against  Mr.  Penfield's 
offer  and  against  his  claim,  which  you  ought  to  regard  as 
conclusive. 

Very  respectfully,  yours,  &c., 

J.  S.  BLACK 

Hon.  John  B.  Floyd, 

Secretary  of  War. 
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HORSES  LOST  IN  THE  MILITARY  SERVICE. 

1.  Under  the  act  of  March  3, 1849,  monnted  yolaateers  are  entitled  to  com- 

peusation  for  horses  lost  or  destroyed  hy  unavoidable  accident  while  in 
the  service  of  the  United  States. 

2.  The  receipt  of  commutation  for  forage  is  not  conclusive  evidence  that  the 

soldier  had  previously  elected  to  take  it;  but  it  throws  on  him  the  burden 
of  showing  that  he  could  not  obtain  forage  in  kind. 

Attorktey  Gbnbral^s  Opficb, 

April  18, 1869. 

Sir  :  I  have  considered  your  letter  of  February  28,  in 
relation  to  compensation  for  horses  lost  in  the  military  ser- 
vice of  the  United  States,  and  I  shall  endeavor  by  a  brief 
and  general  view  of  the  subject  to  answer  substantially  the 
proposition  submitted  by  the  parties  to  which  you  have 
called  my  attention. 

The  act  of  18th  January,  18S7,  entitled  "  an  act  to  pro- 
vide for  the  payment  of  horses  and  other  property  lost  or 
destroyed  in  the  military  service  of  the  United  States," 
was  limited  in  its  duration  to  the  close  of  the  (then)  next 
session  of  Congress,  but  it  was  continued  in  force  from 
time  to  time  by  several  reviving  and  supplementary  acts, 
the  last  of  which,  approved  March  2, 1847,  provided  that 
the  act  of  January  18,  1837,  "and  all  other  acts  or  parts  of 
acts  relating  to  the  same  subject  should  be  "continued 
in  force  for  the  period  of  two  years  from  and  after  the  third 
day  of  March,  1847;"  on  the  eve  of  the  termination  of  that 
period  Congress  passed  the  act  of  March  8, 1849,  contain- 
ing substantially  the  same  provisions  that  had  been  era- 
braced  in  the  previous  laws.  It  would  seem  to  have  been 
the  intention  of  this  legislation  to  embody  in  one  act  and 
continue  In  force  the  existing  enactments  which  were  about 
to  expire.  Without,  however,  undertaking  to  decide  that 
the  act  of  March  8,  1849,  covers  every  case  which  was  em- 
braced in  the  act  of  1837,  and  its  supplements,  I  can  safely 
affirm  that  it  does  make  provision  for  the  loss  of  horses  by 
unavoidable  accident.  The  second  section  enacts  among 
other  things  that  any  person  who  has  lost  or'shall  lose,  or 
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has  had  or  shall  have  destroyed  by  unavoidable  accident, 
any  horse,  mule,  ox,  wagon,  cart,  boat,  sleigh,  or  harness, 
while  such  property  was  in  the  service  aforesaid,  (that  of 
the  United  States,)  shall  be  allowed  and  paid  the  value 
thereof  at  the  time  he  entered  the  service.  (9  Stats,  at 
Large,  415.) 

It  can  be  argued  with  but  little  effect  that  this  language 
does  not  apply  to  the  loss  of  a  horse  by  a  mounted  volun- 
teer. Such  a  case  is  clearly  embraced  both  by  the  letter 
and  spirit  of  the  enactment 

I  am  therei^bre  of  opinion  that  mounted  volunteers  are 
entitled  to  compensation  for  horses  lost  or  destroyed  by 
unavoidable  accident  while  in  the  service  of  the  United 
States.  r 

This  view  of  the  subject  will,  I  presume,  render  it  un- 
necessary to  say  whether  claims  filed  and  perfected  before 
the  3d  of  March,  1849,  under  the  act  of  1837  and  its  sup- 
plements, were  defeated  by  the  expiration  of  that  law  before 
their  allowance ;  because  these  claims,  so  far  as  they  have 
come  to  my  knowledge,  are  covered  by  the  act  of  March 
8, 1849. 

Another  question  submitted  by  your  letter  is  this:  "If  a 
horse  died  for  want  of  sufficient  forage,  is  the  volunteer  or 
other  owner  not  entitled  to  be  paid  its  value,  although  he 
may  have  received  commutation  for  forage  long  after  the 
death  of  his  horse?" 

Upon  this  point  I  have  little  to  add  to  the  views  contained 
in  my  opinion  of  May  26, 1858.  But  it  appears  to  be  neces- 
sary, in  order  to  avoid  misconception,  to  say  that  I  do  not 
consider  the  receipt  of  the  commutation  by  the  soldier  con- 
clusive evidence  that  he  had  previously  elected  to  take  it. 
It  is,  however,  some  evidence  of  such  election,  and  throws 
upon  him  the  burden  of  showing  that  he  demanded  and 
could  not  obtain  forage  in  kind,  or  that  the  circumstances 
were  such  as  to  give  him  no  choice  in  the  matter. 
Yours,  very  respectfully, 

J.  S.  BLACK. 

Hon.  John  B.  Floyd, 

Secretary  of  War. 
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CLAIMS  OF  COMMANDER  BINQOLB  AND  LIEUT.  HARBISON. 
Those  officera  are  entitled  to  daiy  pay  under  the  act  of  1869. 

Attobniby  Gbkebal's  Office, 

May  9, 1859. 
Sib:  In  reply  to  your  several  commtinications  on  the 
subject  of  the  claims  made  by  Commander  Bingold  and 
Lieutenant  Harrison,  I  have  to  say  that  I  have  fully 
examined  the  law  and  am  entirely  satisfied  that  both  of 
those  officers  are  within  the  provision  of  the  sixth  section 
of  the  act  of  1869,  to  which  you  refer,  and  that  both  of 
them  are  in  consequence  entitled  to  the  duty  pay  which 
they  claim. 

Very  respectfully,  yours,  &c., 

J.  8.  BLACK 
Hon.  Isaac  Toucet, 

Secretary  of  the  Naxy. 


TITLE  OF  CBOMWELL  AND  OTHEBS  TO  FOUB  STEAMEBa 
Those  parties  have  good  titles  to  the  yesselB. 

Attobnby  Genbbal's  Office, 

May  11, 1859. 

SiB :  In  compliance  with  the  request  in  your  letter  of 
the  5th,  I  have  examined  the  papers  exhibiting  the  title  of 
Henry  B.  Cromwell,  and  others,  to  four  steamers  which 
your  department  has  elected  to  purchase.  I  am  of  opinion 
that  the  persons  who  are  named  as  parties  of  the  first 
part  in  the  charter  party  have  good  titles  to  the  vessels, 
and  that  the  bills  of  sale  as  proposed  will,  when  executed, 
vest  the  property  in  the  United  States. 

I  will  recommend,  however,  in  relation  to  the  interest  of 
William  D.  Cromwell,  that,  in  addition  to  the  bill  of  sale 
from  Babcock  and  the  release  firom  the  committee,  you 
should  also  take  a  release  fi:om  Henry  B.  Cromwell  of  any 
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right  to  the  steamers  under  this  agreement  between  him 
and  William  D.  Cromwell  of  October  9, 1868. 
Tours,  very  respectfblly, 

J.  S.  BLACK. 
Hon.  Isaac  Touomr, 

Secretary  of  the  Navy. 


CASE  OF  LIEUTENANT  HABRISON. 

Section  three  of  the  act  of  March  3, 1809,  does  not  require  the  deduction 
from  an  officer's  sea-pay  of  money  earned  by  his  labor  in  other  voca- 
tions. 

Attorney  Qbnbral's  Office, 

May  12, 1869. 

Sir:  I  have  received  your  communication  of  this  date 
asking  my  opinion  on  the  case  of  Lieut  Harrison. 

By  the  third  section  of  the  act  of  March  8, 1869,  Lieut. 
Harrison  was  entitled  to  sea-pay  down  to  the  time  when 
the  cruise  was  completed  of  llie  ship  Lidependence,  to 
which  he  was  attached  at -the  time  of  his  being  placed  on 
furlough.  The  law  which  gives  him  this,  provides  that 
from  his  sea-pay  allowed  him  during  that  time  there  shall 
be  deducted  any  pay  which  he  may  have  otherwise  received. 
(11  Stats,  at  Large,  407.)  This,  as  I  read  it,  requires  a 
deduction  of  all  the  money  which  he  may  have  received  in 
the  shape  of  pay  as  an  officer  of  the  navy  for  his  services 
during  the  time  covered  by  his  present  demand.  But  if 
he  earned  and  got  anything  by  labor  in  other  vocations,  I 
cannot  believe  that  his  wages  so  acquired  can  be  counted 
against  him  as  pay  otherwise  received.  The  very  small 
income  left  him  by  the  action  of  the  Navy  Board  required 
him  to  eke  out  a  living  for  his  family  by  any  work  which 
his  hands  could  find  to  do,  and  I  do  not  think  that  Con- 
gress meant  to  confiscate  the  fruits  of  his  extra  toil  to  the 
uses  of  the  Treasury. 

I  have  taken  it  for  granted,  as  your  statement  authorizes 
me  to  do,  that  the  work  done  by  Lieut  Harrison  as  clerk 
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of  Comfiiander  Page,  was  such  aa  might  have  been  done 
by  any  other  competent  pejraon,  and  had  no  necessary  oon-* 
nection  with  his  duties  as  9  nf^yal,  officer,  and  that  if  he 
had  not  belonged  to  the  navy  at  all,  he  would  have  been 
entitled  to  the  same  wages  for  the  BSLjaae  work. 

I  am,  very  respectfully,  youi^,  Ac, 

J.  S.  BLACK. 
Hon.  Isaac  Toucby, 

Secretary  af  the  Navy. 


PERKINS'S  CLAIM  UPON  THE  RUSSIAN  GOVERNMENT. 

The  Secretary  of  State  must  decide,  according  to  his  own  dlBoretion,  whether 
he  will  press  the  claim  of  a  citisen  of  the  United  States  upon  the  attention 
of  a  foreign  government.    • 

AllTOBITBT  GSNEB^'B  OVFICB, 

M(^  28, 1859. 
Bib:  Whether  you  will  instruct  our  minister  at  St 
Petersburg  to  press  the  claim  of  B.  W.  Perkins  upon  th& 
attention  of  the  Bussian  government  is  a  question  to  be 
decided  according  to  your  own  discretion.  I  can  aid  you 
only  in  showing  how  the  subject  is  affected  by  the  law  of 
this  country.  Our  local  or  municipal  regulations  can  have 
yery  little  influence  upon  it  one  way  or  another.  It  is  not 
for  you  to  decide  whether  the  evidence  produced  by  Mr. 
Perkins  ought  to  be  satisfactory  to  the  Bussian  government 
or  not  It  is  indeed  impossible  that  you  should  determine 
that  point  The  proofs,  such  as  they  are,  address  them- 
selves to  the  conscience  of  the  emperor,  and  if  they  are. 
cogent  enough  to  convince  him,  he  will  act  accordiQgly. 
We  have  no  peculiar  tests  of  truth  known  to  our  law 
which  are  not  known  to  the  laws  of  all  other  civilized 
nations.  The  evidence  must  be  allowed  to  have  its  natural 
force,  and  what  that  force  amounts  to  may  be  told  in  St 
Petersburg  as  well  as  in  Washington.  The  contracts  were 
both  made  by  parol  and  without  any  writings^  That  does 
npt  affect  their  validity.    If  a  contract  like  one  of  these 
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were  made  between  private  parties,  the  want  of  a  writing 
would  not  prevent  it  from  being  enforced  by  onr  coorte. 
But  even  if  our  law  had  forbidden  the  gale  of  powder  and 
muflketB  by  parol,  it  is  not  likely  that  the  Rufisian  govern* 
ment  woald  stand  npon  snch  a  defense^  That  government 
will  no  doubt  redeem  its  faith,  if  its  &ith  has  been  pledged 
•either  in  writing  or  by  paroL 

Very  respectfully,  yours,  &c., 

J.  S.  BLAOE. 
Hon.  Lewis  Cass, 

Secreiary  of  ^aiB. 


MISSION  LAKPS. 

1.  The  proybion  in  the  acta  of  Congress  establishing  territorial  goyemments 

respeetiyely  for  Oregon  and  Washington  Territories,  oonfirmed  the  title 
of  the  St.  James  Minion  to  ihe  lands  oeoopied  by  it  in  those  Territories, 
at  the  date  of  either  of  the  aeis. 

2.  The  subsequent  declaration  of  a  military  reserye,  embracing  the  bnildingii 

and  enclosed  grounds  of  the  miseion,  could  not  diyert  the  right  thus 
perfected. 

3.  !Che  elaim  of  the  mission  cannot  lawfully  extend  to  the  lands  or  improye- 

ments  which,  at  both  the  dates  mentioned,  were  claimed,  enclosed,  and 
need  by  other  parties  adyersely  to  the  ohuroh,  and  which  the  mission  had 
neyer  actually  or  constmctiyely  occupied. 

Attornbt  General's  Office, 

May  2iy  1869. 

Sir  :  I  have  considered  your  letter  of  the  17th  concern- 
ing the  title  of  the  St  James  Mission  to  certain  land  and 
buildings  at  Vancouver,  in  Washington  Territory,  which 
are  embraced  Mrithin  the  limits  of  the  military  reserve  as 
declared  in  December,  1858. 

From  the  statement  of  facts  which  you  have  submitted, 
it  appears  ^^that  the  mission  station  at  Vancouver  was 
established  in  1888.  It  was  continued  as  a  station  to  this 
date,  and  was  occupied  as  such  on  the  14th  of  August, 
1848.^'  On  that  day  an  act  of  Congress  was  approved 
establishing  the  territorial  government  of  Oregon,  and  pro- 
ving ^*  that  the  title  to  the  l&ad  not  exceeding  six  hun« 
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dred  and  forty  acres,  now  occupied  as  missionary  stations 
among  the  Indian  tribes  in  said  territory,  together  with  the 
improvements  thereon,  be  confirmed  and  established  in 
the  several  religious  societies  to  which  said  missionary 
stations  respectively  belong^''  (9  Stats,  at  Large,  328.) 
The  act  of  March  2, 1858,  entitled  ^' an  act  to  establish  the 
territorial  government  of  Washington''  contains  a  similar 
provision. 

I  am  of  opinion  that  the  title  of  the  St.  James  Mission 
to  the  land  occupied  by  it  at  the  date  of  either  of  these 
acts,  was  established  and  confirmed.  The  subsequent 
declaration  of  a  military  reserve,  embracing  the  buildings 
and  enclosed  grounds  of  the  mission,  could  not  divert  its 
right  which  had  thus  been  perfected.  It  is  equally  clear 
that  the  mission  cannot  lawfully  claim  under  these  statutes 
any  lands  or  improvements,  which,  at  both  of  the  dates 
mentioned,  were  claimed,  enclosed,  and  used  by  other 
parties  adversely  to  the  church,  and  which  the  mission  had 
never  occupied  at  all,  either  actually  or  constructively. 
Tours,  very  respectfully, 

J.  S.  BLACK. 

Hon.  John  B.  Floyd, 

Secretary  of  War. 


FOREIGN  POSTAL  SERVICE. 

The  third  section  of  the  act  of  June  14, 1858,  appropriating  for  transportation 
of  the  mails  from  New  York  via  Southampton,  to  Havre,  during  the  year 
ending  Jane  80, 1859,  any  money  in  the  Treasury  arising  from  the  revenaes 
of  the  Post  Office  Department,  has  no  application  to  a  contract  made  sab- 
sequently  to  the  date  of  the  act ;  but  payment  for  service  under  such  a  con- 
tract may  be  made  out  of  any  unappropriated  moneys  under  the  fourth 
and  fifth  sections  of  the  statute. 

Attorney  General's  Ofbxge, 

May  28, 1859. 
Sir  :  By  the  third  section  of  the  act  approved  June  14, 
1858,  two  hundred  and  thirty  thousand  dollars  were  appro- 
priated for  transportation  of  the  mails  from  Ifew  York  by 
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Southampton  or  Cowes  to  Havre  during  the  year  ending 
30th  June,  1859,  out  of  any  money  in  the  Treasury  arising 
from  the  revenues  of  the  Post  Office  Department,  in  con- 
formity to  the  act  of  July  2, 1886.  The  fourth  and  fifth 
sections  authorized  the  Postmaster  General  to  make  new 
contracts  for  foreign  postal  service,  and  to  pay  therefor, 
out  of  any  money  in  the  Treasury  not  otherwise  appro- 
priated. This  act  has  been  so  construed  by  the  Post  Office 
Department  as  to  make  the  compensation  for  all  foreign 
sea  service  payable  under  the  fifth  section  out  of  any 
money  in  the  Treasury  not  otherwise  appropriated.  (11 
Stats,  at  Large,  865.)  But  the  First  Comptroller  is  of 
opinion  that  no  payment  can  be  made  for  such  service 
except  in  accordance  with  the  specific  appropriation  made 
in  the  third  section.  I  am  required  to  decide  between 
these  conflicting  opinions  of  the  Post  Office  Department, 
and  the  chief  accounting  officer  of  the  Treasury. 

Certainly  the  point  is  not  free  from  doubt;  but  after  the 
closest  examination  and  best  reflection  I  am  able  to  give 
it,  I  am  brought  to  the  conclusion  that  your  construction 
of  the  law  is  the  true  one.  The  words  of  the  fourth  and 
fifth  sections  do  certainly  justify  all  that  you  have  done  or 
propose  to  do.  This  is  not  denied  or  doubted  by  anybody. 
But  the  Comptroller  thinks  that  these  words  are  rendered 
inoperative  as  to  this  line  by  those  of  the  third  section. 
This  cannot  be  so  if  the  two  parts  of  the  law  are  consistent 
or  capable  of  standing  together.  If  they  are  flatly  repug- 
nant to  one  another,  then  the  last  part  must  stand  alone  as 
being  the  latest  expression  of  the  legislative  will. 

Besides,  this  was  anew  contract,  that  is,  a  contract  made 
subsequently  to  the  date  of  the  law  under  consideration, 
and  must,  therefore,  have  been  made  exclusively  under  the 
provisions  of  the  last  two  sections.  I  hold  that  the  third 
section  has  no  application  to  a  new  contract  for  foreign 
mail  service. 

Very  respectfully,  yours,  &c., 

J.  S.  BLACK 

Hon.  J.  Holt, 

Postmaster  QeMrdl. 
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MAIL  CONTRACTS. 

Where  a  statate  aathorized  tho  Postmaster  Qeneral  to  contract  for  the  oon- 
veyance  of  the  entire  letter  mail  from  a  point  on  the  Missiasippi  river  to 
San  Francisco  for  six  years,  at  a  cost  not  exceeding  three  hundred  thousand 
dollars  per  annum  for  semi-monthly,  four  hundred  and  fifty  thousand  dol- 
lars for  weekly,  or  six  hundred  thousand  dollars  for  semi- weekly  service, 
to  be  performed  semi-monthly,  weekly,  or  semi-weekly,  at  the  option  of  the 
Postmaster  General ;  and  where,  in  pursuance  of  the  statute,  a  contract 
was  made  by  the  Postmaster  General  with  certain  parties  for  that  service, 
who  agreed  to  perform  it  semi-weekly  for  the  allowed  maximum  compen- 
sation, but  which  contract  made  no  provision  for  any  reduction  of  the  ser- 
vice, nor  for  the  carriage  of  the  mails  according  to  any  other  scbediile ;  U 
ti^as  held,  that  the  Postmaster  General  had  no  legal  right  to  reduce  the 
amount  of  service,  and  the  compensation  with  it,  below  what  was  stipu- 
lated for  in  the  contract. 

Attobket  Gsnbral's  Offiob, 

Mat/  28)  1859. 

Sib  :  An  aot  of  Congress  was  passed  on  the  8d  of  March, 
1857)  of  which  the  tenth  section  declares  that  the  Post^ 
master  General  ^^be,  and  he  is  hereby,  authorized  to  oon« 
tract  for  the  conveyance  of  the  entire  letter  mail  £rom  such 
point  on  the  Mississippi  river  as  the  contractors  may  select, 
to  San  Francisco,  in  the  State  of  California,  for  six  years, 
at  a  cost  not  exceeding  three  hundred  thousand  dollars  per 
annum  for  semi-monthly,  four  hundred  and  fifty  thousand 
dollars  for  weekly,  or  six  hundred  thousand  dollars  for 
semi-weekly  service,  to  be  performed  semi-monthly,  weekly, 
or  semi-weekly,  at  the  option  of  the  Postmaster  GeneraL" 
(11  Stats,  at  Large,  190.)  The  eleventh  section  of  the  act 
requires  the  service  to  be  performed  in  four  horse  coaches 
or  spring  wagons;  the  twelfth  gives  the  contractors  a  pre- 
emption right  to  a  certain  quantity  of  lands  on  the  roate^ 
and  the  thirteenth  requires  each  trip  to  be  made  within 
twenty-five  days,  and  security  to  be  given  for  the  per- 
formance of  the  contract. 

In  pursuance  of  this  statute  a  contract  was  made  on  the 
16th  of  September,  1857,  between  the  United  States  (acting 
by  their  Postmaster  General)  of  the  one  part,  and  John 


TO  THB  POSTMABTEB  OBNBKAL. 


Mail  OoatractB. 


Butterfield,  and  certain  persons  associated  with  him,  of  the 
other  part,  by  which  Bntterfield  and  his  associates  agreed 
to  perform  t^e  service  semi-weekly  for  the  compensation 
of  six  hundred  thousand  dollars.  The  contract  makes  no 
provision  for  any  reducticm  of  the  service;  nor  does  It 
stipulate  what  shall  be  the  pay  of  the  contractors  for  carry- 
ing the  mails  according  to  any  other  schedule.  It  does  not 
contain  the  usual  covenant  reserving  to  the  Postmaster 
General  the  power  to  increase  or  diminish,  nor  does  it  fur- 
nish a  rule  by  which  the  pay  of  the  contractors  is  to  be 
ascertained  for  anything  except  semi-weekly  service. 

The  question  you  propound  to  me  is,  whether  under  this 
contract  and  the  law  above  quoted,  you  have  a  legal  right 
to  reduce  the  amount  of  service,  and  the  compensation 
with  it,  below  what  was  expressly  agreed  for. 

If  such  power  exists,  you  must  derive  it  fi*om  one  of 
three  sources :  either  (1)  the  general  law  of  the  land,  (2) 
the  special  statute  by  which  this  service  is  authorized,  or 
else  (8)  from  the  terms  of  the  particular  contract  which  has 
been  made  with  these*  parties. 

L  There  is  no  general  principle  which  Authorizes  one 
contracting  party  to  annul,  alter,  or  add  to  the  terms  of  an 
agreement  without  the  consent  of  the  otheTi  When  the 
Oovernment  makes  a  contract  it  is  bound  by  the  same 
principles  of  justice  and  good  faith  which  bind  individuals. 
There  is  nothing,  therefore,  in  the  general  law  which  gives 
you  any  control  over  a  mail  contract  except  to  oarlry  out  its 
provisions  as  you  find  them  set  down.  Hence  it  is  that 
your  Department  has,  time  out  of  mind,  been  in  the  |>rac- 
tice  of  putting  into  every  contract  for  carrying  the  mail 
an  express  covenant  which  gives  the  Postmaster  General 
power  to  change  the  schedule,  and  to  order  the  service  up 
or  down  as  he  may  think  the  public  interest  requires,  and 
it  is  from  this  express  provision  that  you  get  the  power  so 
often  exercised  of  ordering  larger  or  less  services^ 

n.  The  act  of  3d  March,  1857,  authorizes  a  contract  for 
carrying  the  mails  six  years  oetweeu  certain  places,  and 
fixes  the  maximum  rate  of  compensation  which  shall  be 
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allowed  by  the  contract  for  semi-monthly,  weekly,  and  semi- 
weekly  service,  which  service  is  "to  be  performed  semi- 
monthly, w^eekly,  or  semi-weekly,  at  the  option  of  the  Post- 
master  General"  These  last  words  gave  the  Postmaster 
General  a  right  to  determine  by  his  own  wish  whether  the 
mails  should  be  carried  two,  four,  or  eight  times  a  month. 
Having  decided  that  they  should  be  carried  eight  times,  he 
made  his  contract  accordingly,  bound  the  contractors  to 
that  amount  of  service,  and  agreed  to  pay  them  for  it  the 
sum  of  six  hundred  thousand  dollars  per  annum.  He  made 
no  provision  for  any  future  change  either  in  the  service  or 
the  pay.  I  do  not  see  upon  what  principle  of  construction 
this  act  of  Congress  can  be  made  to  confer  an  arbitrary 
power  of  altering  the  contract.  It  is  suggested  that  the 
option  of  the  Department  is  "  a  continuing  option,"  that  is, 
an  option  to  vary  the  service  as  often  as  you  please  during 
the  whole  six  years.  It  is  impossible  for  me  to  see  any- 
thing of  the  ^rt  in  this  statute.  A  power  to  choose  is 
exhausted  when  the  choice  is  made ;  a  right  of  election  is 
ended  when  it  is  exercised.  The  power  to  select  the  route 
is  given  by  this  same  law  to  the  Postmaster  General.  He 
made  his  election  of  the  southern  route,  and  bargained 
with  his  contractors  to  carry  the  mail  over  it.  Could  he 
change  his  mind  afterwards  and  require  them  to  penetrate 
the  wilderness  by  another  track  ?  Yet  why  has  he  not  a 
continuing  option  with  regard  to  the  route  as  well  as  the 
service  ?  Suppose  this  were  a  contract  for  carrying  moils 
on  a  long  line  across  the  ocean  in  sailing  vessels  for  one  hun- 
dred thousand  dollars^  or  in  steamers  for  two  hundred  thousand 
UoUars  per  avnwm,  at  the  option  of  the  Postmaster  General^ 
could  you,  under  such  a  contract,  make  the  contractor 
change  his  means  of  conveyance  from  steamers  to  sailing 
vessels  as  often  as  the  Post  Office  Department  might 
change  its  wishes  ? 

HL  The  right  to  change  the  service  from  semi-weekly 
to  weekly,  or  semi-monthly,  and  reduce  the  pay  in  propor- 
tion is  not  reserved  in  this  contract,  and  J  certainly  need 
not  say  that  you  cannot  interpolate  into  such  an  instra- 
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ment  what  the  parties  did  not  put  there  at  the  time  it  was 
made.  "Why  was  that  usnal  covenant  left  out?  I  know 
not  how  this  question  can  be  answered  except  by  referring 
it  to  the  deliberate  intention  of  the  parties  that  no  such 
power  of  changing  the  service  should  exist.  It  will  not  do 
at  all  to  say  that  because  other  contracts  contained  a  stip- 
ulation to  that  efiFect,  this  one  which  is  unlike  them,  must 
be  treated  as  if  it  resembled  them.  On  the  contrary,  its 
Tariance  from  the  general  form  proves  beyond  doubt  that 
it  was  the  intention  to  give  it  a  different  effect 

Let  me  recapitulate  briefly.  A  mail  contract,  like  other 
agreements,  when  once  made  cannot  be  changed,  by  one 
party  against  the  will  of  the  other,  unless  the  power  to 
change  is  expressly  reserved  in  the  contract  itself.  Gen- 
erally the  contracts  for  carrying  the  mails  have  a  stipulation 
in  them  for  power  to  change  the  amount  of  service  and 
compensation  as  the  Postmaster  General  may  think  proper. 
But  there  is  no  such  stipulation  here.  It  must  have 
been  omitted  because  the  parties  intended  that  no  such 
power  should  be  exercised.  Nor  does  the  act  of  Congress 
authorize  you  to  insert  what  the  parties  left  out.  The 
option  of  the  Postmaster  General  gave  that  functionary  a 
right  to  determine  whether  the  contract  should  be  made 
for  semi-mor)thly,  weekly,  or  semi-weekly  service,  but  not 
a  right  to  change  the  contract  after  it  was  made. 

It  seems  to  me  very  natural  that  in  a  case  like  this  the 
contractors  would  insist  upon  having  their  service  and  their 
pay  settled  by  the  contract  at  once  and  forever.  They 
could  not  afford  to  buy  stock  and  send  it  so  many  thou-^ 
sands  of  miles  into  the  wilderness  and  on  the  deserts,  to 
have  the  half  of  it  made  useless  as  soon  as  it  got  there,  by 
an  order  from  the  department  reducing  the  service.  Nor 
would  it  have  been  more  fair  to  expose  them  to  the  danger 
of  being  suddenly  required  to  increase  a  service  which 
could  not  be  increased  without  a  large  amount  of  additional 
stock  and  many  months  of  previous  preparation.  It  must 
be  remembered  that  if  the  Postmaster  General  has  any 
option  except  what  was  exercised  when  he  made  the  con- 
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tract  for  semi-weekly  service,  it  is  an  option  wholly  anre- 
stricted ;  he  may  exercise  it  ten  times  a  year,  up  or  down, 
and  pay  nothing  for  the  losses  which  the  contractors  would 
be  sure  to  suffer.  These  are  reasons  a  priori  for  believing 
that  the  usual  clause  on  this  subject  was  left  out  of  the  con- 
tract after  consideration  from  motives  of  prudence  on  one 
side  and  justice  on  the  odier.  It  is  enough,  however,  that 
nothing  of  the  kind  is  in  it 

On  the  whole,  my  opinion  is  that  you  cannot  change  the 
service  and  reduoe  the  pay  of  these  contractors  without 
yiblating  the  £aith  which  the  Government  pledged  to  them 
by  the  agreement  of  your  predecessor. 

I  am  not  at  liberty,  nor  do  I  think  you  are,  to  inquire 
whether  it  was  well  or  ill  for  the  Government  to  make  this 
contract  The  unfortunate  condition  in  which  the  Depart- 
ment has  unexpectedly  found  itself  might  make  us  wish  to 
get  clear  of  as  many  burdens  as  possible.  But  the  pecu- 
niary interests  of  the  country  are  not  the  most  important 
It  has  a  &r  deeper  stake  in  doing  justice  and  maintaining 
the  laws. 

I  am,  very  respectfully,  yours,  &c., 

J.  S.  BLACK 

Hon.  J.  Holt, 

Fosimaster  QenjerdL 
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1.  When  the  United  States,  by  a  legislative  grant,  gives  land  for  public  pnr- 
poses,  all  the  title  which  the  United  States  had  at  the  time  of.  the  grant 
or  may  afterwards  acquire,  vests  in  the  grantee,  unless  the  grantee  hat 
done  something  in  the  meantime  which  estops  him  from  claiming. 

^  A.  State  to  which  land  is  granted  by  act  of  Congress  cannot  accept  th« 
benefits  of  the  grant  and  repudiate  its  restrictions. 

Attorney  Gbnera1*s  Ofpiob, 

June  S,  1859. 
Sir  :  I  have  received  your  letter  of  the  9th  ultimo  rela- 
tive to  the  grant  of  lands  on  Fox  river  to  the  State  of  Wi&- 
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consia  by  Coogreas  ia  the  aot  of  August  8, 1846^  together 
with  its  Bupplemeuta. 

The  grttit  is  in  the  following  words :  "  That  there  be, 
and  hereby  is,  granted  to  the  State  of  Wisoonsin,  on  the 
admission  of  such  State  into  the  Union,  for  the  purpose  of 
improving  the  navigation  of  the  Fox  and  Wisconsin  rivers, 
in  the  Territory  of  Wisconsin,  and  of  constructing  the, 
canal  to  unite  the  said  rivers  at  or  near  the  portage,  a 
quantity  of  land  equal  to  one-half  of  three  sections  in  width 
on.  each  side  of  the  said  Fox  river  and  the  lakes  through 
which  it  passes,  from  its  mouth  to  the  point  where  the 
portage  canal  shall  enter  the  same,  and  on  each  side  of 
said  canal  from  one  stream  to  the  other,  reserving  the 
alternate  sections  to  the  United  States,  to  be  selected  under 
the  direction  of  the  governor  of  said  State,  and  such  selec- 
tion to  be  approved  by  the  Presidentof  the  United  States." 
(9  Stats,  at  Large,  862.) 

L  This  grant  lay  afoul  of  the  Stockbridge  Indian 
Reserve,  and  the  title  of  the  tribe  for  which  it  had  been  set 
apart  was  not  extinguished  until  1856.  The  question  now 
arises  whether,  upon  the  treaty  with  the  Indians,  the  State 
of  Wisconsin  obtained  a  right  to  the  lands  granted  her 
within  the  reserve,  or  whether  the  grant  is  Tpro  ianto  void 
for  want  of  title  in  the  United  States  at  the  time  it  was 
made. 

I  do  not  think  this  is  a  problem  of  difficult  solution  if 
we  apply  to  it  the  principles  of  law  and  equity  which 
govern  analogous  cases.  When  one  party  grants  lands 
in  which  he  has  no  estate,  a  title  subsequently  acquired  by 
him  enures,  not  to  his  own  benefit,  but  to  that  of  his 
grantee.  Besides,  the  United  States  had  title  at  the  time 
of  the  grant,  and  the  right  of  the  Indians  was  no  mq^e 
than  a  usufruct  Nothing,  it  seems  to  me,  can  be  clearer 
than  this  proposition,  namely:  that  when  the  United 
States,  by  a  legislative  grant,  give  lands  to  a  State,  a  cor- 
poration, or  an  individual  for  public  purposes,  all  the  title 
which  the  United  States  had  at  the  time  of  the  grant,  or 
may  afterwards  acquire,  vests  in  the  grantee^  unless  the 
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grantee  has  done  something  in  the  meantime  which  estops 
him  from  claiming.  In  this  case  it  does  not  appear  that 
the  State  of  Wisconsin  took  lands  elsewhere  in  place  of 
those  which  were  given  to  her  within  the  Indian  reserve. 

n.  Some  of  the  lands  given  to  Wisconsin  by  the  act  of 
1846,  had  been  previously  appropriated  by  settlers  or  pur- 
chasers,  and  this  prevented  the  State  from  getting  all  that 
Congress  intended  her  to  have.  Several  efforts  were  made 
to  make  up  for  this  loss  by  giving  other  lands.  Finally, 
the  act  of  8d  August,  1854,  was  passed,  which  compensated 
her  for  the  lands  she  failed  to  get  within  the  limits  of  the 
original  grant,  by  allowing  her  to  select  an  equal  quantity 
'^  out  of  any  unsold  public  lands  in  the  State  subject  to 
private  entry  at  one  dollar  and  twenty-five  cents  per  acre, 
and  not  claimed  by  pre-emption."  It  must  be  remembered 
that  the  original  grant  gave  her  alternate  sections  within 
certain  limits.  She  chose  the  odd-numbered  sections,  and 
left  those  which  lay  between  to  the  Government  She  now 
demands  the  even-numbered  sections  within  the  same 
limits ;  and  whether  she  can  have  them  or  not,  is  your 
second  question. 

Most  undoubtedly  she  cannot.  On  what  principle  will 
she  pretend  to  claim  them  ?  Not  under  the  act  of  1846, 
for  that  confines  her  to  alternate  sections.  Not  under  the 
act  of  1854,  for  that  excludes  from  her  choice  all  public 
lands  which  are  subject  to  private  entry  at  a  higher  price 
than  one  dollar  and  twenty-five  cents  per  acre,  and  she 
knows,  of  course,  that  these  sections  are  held  at  double 
that  sum.  Nor  will  it  do  to  say  that  the  act  of  1854  is 
unconstitutional  for  three  most  conclusive  reasons:  1.  It  is 
constitutional.  2.  An  executive  officer  cannot  prcvixmnce 
it^  void.  8.  The  State  of  Wisconsin  is  estopped  to  deny  its 
validity.  She  cannot  accept  its  benefits  and  repudiate  its 
restrictions. 

My  opinion,  therefore,  is  in  favor  of  the  State  on  the 
first  question  and  against  her  on  the  second.  I  think  she 
may  claim  within  the  reserve  just  as  if  the  Indian  title  had 
been  extinguished  before  the  date  of  the  first  act.    But  she 
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is  not  entitled  under  any  law  that  has  yet  been  passed  to 
take  even  eectionB  where  she  has  already  got  the  odd  ones, 
I  am,  very  respectfully^ 

J,  8.  BLACK 
Hon.  Jacob  Thompsoh, 

Secretary  of  the  Interior, 


PENFIELD'S  CLAIM. 
The  opinion  of  March  29, 1857,  on  this  claim,  reaffinned. 

Attobnbt  General's  Office, 

June  16, 1869. 
Sir  :  On  the  29th  of  March  last,  I  addressed  you  a  com- 
munication on  the  subject  of  G.  H.  Penfield's  claim  to 
compensation  for  the  infringement  of  Stanton's  patent  in 
the  use  of  certain  wagon  floats.  In  that  communication  I 
expressed  the  opinion  that  the  certificate  of  the  Engineer's 
Department  showing  what  kind  of  floats  had  been  used, 
coupled  with  another  certificate  from  the  Patent  OfiBice, 
that  those  floats  were  not  covered  by  any  American  patent, 
were  evidence  against  Mr.  Penfield's  olaim  which  ought 
to  be  regarded  as  conclusive.  You  now  say  that  Mr.  Pen- 
field  desires  a  reconsideration  of  the  case,  and  I  have 
accordingly  .reconsidered  it,  without  coming  to  any  result 
different  from  that  which  I  reached  on  the  former  occasion. 
I  still  believe  that  you  ought  to  be  guided  by  the  certifi- 
cates from  the  Patent  Office  and  the  Engineer's  Depart- 
ment It  is  not  a  question  of  law,  and,  therefore,  when 
sent  to  this  office  it  comes  to  the  wrong  place.  It  may.be 
that  the  subject  was  misunderstood  at  the  Patent  Office, 
and  I  think,  from  the  papers,  that  it  was.  It  is  probable 
that  the  combination  that  Stanton  claims  as  his  invention 
was  not  in  the  eye  of  the  Commissioner  when  he  certified 
that  the  pontoon  was  not  covered  by  any  American  patent. 
'In  other  words,  I  think  it  likely  that  Stanton  has  a  patent 
for  the  combination,  and  that  this  patent  was  infringed  by 
the  use  which  General  Harney  made  of  it  in  Oregon.    But 
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if  this  be  bo,  the  proper  way  to  remedy  whatever  wrong 
has  been  committed  is  to  send  the.  question  to  the  Patent 
OflBlce  and  see  whether  the  Commissioner  is  willing  to 
make  any  change  in  his  statement 

It  cannot  possibly  be  necessary  for  me  to  say  as  a  matter 
of  law,  that  a  patent  niay  be  obtained  for  a  new  combina- 
tion of  two  or  more  existing  machines  previously  invented 
by  other  persons.  The  claim  under  the  patent  of  Stanton 
is  limited  to  the  combination  of  the  pontoons  previously 
known,  with  wheeled  vehicles  retaining  their  wheels;  and 
if  it  be  true  that  he  has  such  a  patent,  it  is  perfectly  lawful 
and  available.  For  information  upon  that  point  I  again 
refer  you  to  the  Patent  Office. 

I  am,  very  respectfulty, 

J.  S.  BLACK 

Hon.  John  B.  Flotp^ 

fkcretaiy  of  War. 


PASSPORTa 

1.  A  passport  issued  by  an  unauthorized  person  substantially  in  the  form 

nsed  by  the  State  Dbpartment  is  within  the  letter  of  section  twenty-three 
of  the  act  of  August  18, 1856. 

2.  The  prohibition  contained  in  that  act  is  not  confined  to  the  issuing  and 

Terifying  of  such  passports  or  certificates  in  foreign  countries,  but  applies 
equally  to  State  and  federal  functionaries  residing  here. 

3.  A  passport  cannot  be  issued  to  any  other  than  a  citizen  of  the  United 

States. 

4.  There  is  no  form  of  certificate  in  the  nature  of  a  passport  whioh  can  be 

^sued  lawfully  by  a  State  officer. 

Attorney  General's  Office, 

June  22, 1869. 
Sir  :  I  have  considered  your  communication  on  the  sub- 
ject of  passports,  submitting  certain  questions  upon  the 
construction   of  the  twenty-third  section  of  the  act  of 
August  18, 1856.     (11.  Stats,  at  Large,  60.) 

The  first  question  presented  is,  whether  certificates  sim- 
ilar to  the  one  accompanying  your  letter  of  May  SO  are 
within  the  meaning  of  the  law  ?    The  paper  referred  to  pur- 
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portB  to  have  been  issued  by  the  major  of  Philadelphia  to  a 
eitizen  of  the  United  States,  describing  the  perjonal  appeai>- 
ance  of  the  man  in  whose  behalf  it  was  given,  attesting  the 
fact  of  his  citizenship,  and  requesting  all  whom  it  may 
eoncem  to  permit  him  safely  and  freely  to  pass  whereso- 
ever lawful  pursuits  may  call,  and,  in  case  of  need,  to  give 
him  all  lawful  aid  and  protection.  This  is  unquestionably 
^^an  instrument  in  the  nature  of  a  passport/'  It  is  sub- 
stantially in  the  form  used  by  the  State  Department,  and  ia 
dearly  within  the  letter  of  the  act 

2.  The  second  question  is,  whether  the  prohibition  con- 
tained in  the  twenty-third  section  of  the  act  of  August  18, 
1856,  is  confined  to  the  issuing  and  verifying  of  such  pass^ 
ports  or  certificates  in  foreign  countries,  or  applies  equally 
to  State  and  federal  functionaries  residing  here  ?  The  act 
expressly  includes  ^^  any  person  acting,  or  claiming  to  act, 
in  wy  office  or  capacity  under  the  United  States,  or  any 
of  the  States  of  the  United  States,  who  shall  not  be  law- 
fully authorized/'  This  embraces  State  officers.  They  do 
not  generally  either  reside  or  act  officially  abroad.  It  is 
therefore  unreasonable  to  suppose  that  Congress  intended 
merely  to  prohibit  them  from  giving  certificates  in  foreign 
countries.  Besides,  the  language  of  the  act  is  not  doubtfiiL 
In  its  natural  import  it  applies  as  well  to  acts  done  here  as 
elsewhere.  , 

I  presume  the  provision  that  the  offender  may  be  tried 
in  the  district  where  he  is  arrested  or  in  custody  has  given 
some  encouragement  to  the  idea,  that  the  act  does  not  con- 
template offences  committed  withiu  a  State.  There  is 
nothing  else  in  the  law  to  raise  a  doubt  upon  the  point ; 
and  this  is  not  enough  to  require  a  construction  which 
would  render  the  whole  legislation  on  the  saibjeet  useless. 

8.  Another  question  proposed  is,  wheUier  a  passport  can 
be  issued  to  any  other  person  than  a  citizen  of  the  United 
States? 

The  act  says,  in  so  many  words,  that  it  cannot,  and  I  am 
unable  to  make  the  prohibition  either  stronger  or  plainer. 

4.  It  appears  that  you  have  been  requested  to  state 
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whether  there  is  anyibnn  of  certificate  which  State  officers 
may  lawfully  .issue ;  and  this  question  is  also  referred  to 
me.  I  have  not  made  any  efibrt  to  devise  any  plan  by 
which  the  law  may  be  evaded  aud  simple  people  defrauded. 
The  impositions  practiced  upon  the  illiterate  and  unwary 
by  the  fabrication  of  worthless  passports,  led  to  the  passage 
of  the  law  which  is  now  under  consideration.  If  there  be 
any  form  by  which  it  can  be  rendered  abortive  it  is  neither 
your  duty  nor  mine  to  find  it  out 

Tour  letter  of  to-day  enclosing  a  dispatch  from  the 
American  consul  at  Hamburg  shows  how  frightfully  inno* 
cent  men  have  been  robbed  by  the  sale  of  these  spurious 
passports.  I  advise  that  the  notary  who  signed  the  papers 
which  accompanied  the  dispatch  be  prosecuted  under  the 
act  of  1856.  He  is  clearly  within  its  penal  provision. 
Tours,  very  respectfully, 

J.  S.  BLACK 

Hon.  Lewis  Cass, 

Secretary  of  Stale, 


CLAIM  OF  BARRON'S  HEIRS. 

1.  Under  the  act  of  August  31.  1852,  the  Secretary  of  the  Interior  haa  no 

power  to  issue  scrip  on  a  military  land  warrant  not  issued  or  allowed  bj 
the  State  of  Virginia  prior  to  the  Ist  of  March,  1852. 

2.  A  warrant  issued  under  the  authority  of  the  Qovernor  of  Virginia  after 

the  time  limited  by  the  statute  of  the  State,  passed  March  16,  1850,  was 
not  "  jusUy  "  issued  according  to  the  laws  of  Virginia. 

Attorney  Gbmral's  Office, 

June  28,  1869. 
3iR:  I  bave  received  your  letter  asking  for  my  opinion 
upon  the  claim  made  by  the  heirs  of  Commodore  Barron 
for  land  scrip  under  the  act  of  August  81,  1852,  (10 
Stats,  at  Large,  148.)  It  appears  that  the  ancestor  of  the 
claimants  was  duly  commissioned  as  the  commodore  of  the 
armed  vessels  of  the  State,  and  served  as  such  until  the 
close  of  the  Revolutionary  war.  Proof  of  this  service  was 
made  in  1788.    In  1881,  the  quantity  of  lands  to  which  a 
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brigadier  general  would  be  entitled  for  the  same  length  of 
services  was  allowed  by  the  governor  and  executive  coun- 
cil of  the  State.  In  1857,  the  executor  of  Commodore 
Barron  being  of  opinion  that  his  rank  should  be  assimi- 
lated to  that  of  a  major  general  in  the  army,  memorialized 
the  governor  for  such  an  allowance  of  land  as  a  major  gene- 
ral would  have  received.  The  governor  concurring  in  that 
opinion,  made  the  allowance  prayed  for,  and  thereupon  a 
warrant  was  issued  to  the  heirs  at  law  of  James  Barron, 
Sr.,  on  the  4th  of  November,  1857.  Can  you  issue  scrip 
on  this  warrant?  I  feel  no  hesitation  about  answering 
that  question  in  the  negative.  The  act  of  1852  provides 
for  the  case  of  unsatisfied  and  outstanding  military  land 
warrants,  or  parts  of  warrants  issued  or  allowed  pmr  to 
the  Ist  of  March,  1852.  This  warrant  was  not  outstcmding 
nor  vnsatisfiedy  for  it  did  not  exist  until  after  the  day  men- 
tioned ;  nor  was  it  issued  before  that  time,  its  date,  as  above 
mentioned,  being  nearly  six  years  later.  But  the  argu- 
ment seems  to  turn  upon  the  disjunctive  form  of  expres- 
sion, ^^  issued  or  allowed,'^  and  it  is  contended  that  if  the 
claim  was  allowed  before  the  1st  of  March,  1852,  it  makes 
no  difference  that  the  warrant  was  issued  afterwards. 
This  I  dissent  from  for  several  reasons : — Ist.  I  think  that 
the  word  ^^  allowed  "  is  a  mere  repetition  of  the  same  idea 
which  was  expressed  by  the  other  word  "issued;"  that 
they  are  synonomous ;  that  the  legislature  did  not  intend 
to  provide  for  two  different  contingencies,  but  only  for  one 
contingency  by  two  different  words.  2d.  The  act  of  Con- 
gress does  not  embrace  any  but  warrants  which  were  un- 
satisfied and  outstanding  prior  to  the  1st  of  March,  1852, 
no  matter  when  they  were  issued.  8d.  I  do  not  believe 
that  in  any  true  sense  of  the  word  it  can  be  said  that  this 
warrant  was  allowed  until  it  was  issued;  but  if  we  take  the 
more  latitudinous  construction,  it  was  not  allowed  by  the 
executive  of  Virginia,  because  there  was  no  authority  to 
issue  this  particular  warrant  before  Governor  Wise  gave 
it  in  1857.  4th.  The  act  of  1852  requires  you  to  be  satis- 
fied that  the  warrant  was  iBsxied  fairly  avd  justly^  according 
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to  the  laws  of  Virginia,  This  was  no  doubt  fairly  issued, 
but  not  justly,  according  to  the  laws  of  Virginia,  because, 
it  was  allowed  and  issued  after  the  time  limited  for  the 
prosecution  of  such  claims  by  the  statute  of  Virginia, 
passed  on  the  16th  of  March,  1850. 

I  do  not  deny  that  this  claim  is  a  meritorious  one.  It  may 
work  some  hardship  to  reject  it  But  I  think  you  are 
powerless  to  furnish  any  relief.  The  law  is  altogether 
against  it,  and  Congress  alone  can  supply  what  is  needed 
to  make  it  legal. 

I  am,  respectfully,  yours,  Ac, 

J.  S.  BLACK 
Hon.  Jacob  Thompson, 

Secretary  of  the  Interior. 


VIRGINIA  MILITARY  BOUNTY  LANDS. 

1.  In  order  to  entitle  the  holder  of  a  warrant,  issued  hy  the  State  of  Virginia, 

to  scrip  under  the  act  of  August  31,  1852,  it  is  not  necessary  that  he 
should  prove  to  tt^e  satisfaction  of  the  Secretary  of  the  Interior  that  the 
military  servicee  for  which  it  was  issued  were  in  fact  rendered. 

2.  The  discovery  of  evidence  after  the  date  of  the  warant  that  military 

services  were  not  rendered,  would  not  authorize  the  Secretary 'to  reverse 
the  action  of  the  State  authorities ;  hut,  on  proof  of  perjury  and  fraud  in 
the  obtaining  of  the  warrant,  the  case  should  be  returned  for  the  action 
of  the  State  authorities. 

Attorney  General's  Office, 

June  28, 1859. 
Sir  :  In  the  opinion  which  I  gave  you  on  the  30th  of 
May,  1858,  upon  the  act  of  August  81,  1852,  concerning 
Virginia  bounty  lands,  I  said  that  a  decision  by  the  proper 
authorities  of  Virginia,  in  pursuance  of  which  a  warrant 
was  justly  and  fairly  (that  is  legally  and  honestly)  issued, 
was  binding  and  conclusive  upon  you.  I  have  no  reason  to 
change  that  opinion.  On  the  contrary,  a  reconsideration 
of  it,  after  the  lapse  of  a  year,  has  deepened  the  conviction 
that  I  was  right    The  three  questions,  therefore,  which ; 
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yon  now  propound  to  me,  I  am  compelled  to  answer  as 
follows: 

1.  In  order  to  entitle  the  holder  of  a  warrant  to  scrip  in 
place  of  it,  it  is  not  necessary  for  him  "  to  satisfy  yoA  that 
the  warrant  was  issued  for  military  service  so  rendered.** 
The  decision  of  the  proper  State  authorities  is  conclusive 
evidence  upon  that  point,  provided  the  warrant  was  issued 
without  fraud,  and  according  to  the  forms  of  law. 

2.  The  discovery,  after  the  date  of  the  warrant,  of  evi* 
dence  showing  or  tending  to  show  that  the  military  services 
for  which  it  was  issued  were  never  rendered^  would  not 
authorize  you  to  set  aside  the  sentence  of  the  governor  and 
council.  You  have  no  more  power  to  grant  a  new  trial 
than  you  have  to  reverse  the  judgment  of  the  State  authori- 
ties on  appeal.  But  if  you  have  discovered  that  the 
Governor  of  Virginia  and  the  executive  council  have  heen 
imposed  upon  by  perjury  or  fraud,  it  might  be  well  to  send 
the  case  back  vrtth  an  exposure  of  it;  and  if  that  be  done, 
I  can  hardly  dotibt  that  the  responsibility  would  be  then 
very  quickly  asstlmed  of  canceling  the  warrant. 

8.  It  can  scarcely  be  necessary  to  add,  in  reply  to  your 
third  question,  that  proof  from  the  Washington  papers  will 
not  overturn  the  conclusive  presumption  arising  out  of  the 
warrant  itself. 

I  am,  very  respectfully,  &c., 

J.  S.  BLACK 
'  Hon.  Jacob  Thompson, 

Secretary  of  the  Interior. 


LETTER  OF  DURAND  k  CO. 

It  is  not  the  dnty  of  the  Attorney  General  to  give  an  opinion  on  a  question 
touching  the  private  business  of  individoals,  and  with  which  the  Goyern- 

T^  ««>t  has  no  present  concern. 

t 

Attorney  General's  Office, 

June  28, 1859. 
Sir:  I  have  the  honor  to  acknowledge  the  receipt  of 
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your  communication  of  the  13th  in&Ly  enclosing  a  letter 
from  Messrs.  John  Durand  &  Co.,  of  New  York,  in  which 
they  "  desire  to  know  whether  they  can  at  once  place  their 
vessel  under  the  protection  of  this  Government,  and  with- 
out any  formality  legally  hoist  its  colors  on  the  strength 
of  their  nationality ;  or  whether  to  do  so  legally  they  must 
establish  the  fact  of  their  nationality,"  &c. 

In  the  above  inquiry  there  does  not  appear  to  be  any 
question  involved  affecting  the  interests  of  the  United 
States,  but  merely  a  matter  of  private  concern,  which 
would  be  proper  for  submission  to  the  legal  adviser  of 
Messrs.  Durand  &  Co.,  but  not  to  the  legal  adviser  of  the 
Government. 

The  whole  matter  relates  entirely  to  their  private  busi- 
ness, and  is  one  in  which  this  Government  has  at  present 
no  concern. 

It  does  not,  therefore,  come  within  the  scope  of  subjects 
on  which  official  opinions  are  given  by  this  office. 
Very  respectfully,  your  obedient  servant, 

J.  S.  BLACK  ' 

Hon.  Lewis  Cass, 

Secretary  of  State. 


EIGHT  OP  EXPATRIATION. 

1.  The  natural  right  of  every  free  person,  who  owes  no  debt  and  is  not 

guilty  of  any  crime,  to  leave  the  country  of  his  birth,  in  good  faith  and 
for  an  honest  purpose,  the  privilege  of  throwing  off  his  natural  allegiance 
and  substituting  another  allegiance  in  its  place,  is  incontestible. 

2.  We  take  our  knowledge  of  international  law,  not  from  the  municipal  code 

of  England,  but  from  natural  reason  and  justice,  from  writers  of  known 

wisdom,  and  from  the  practice  of  civilized  nations;  and  they  are  all 

opposed  to  the  doctrine  of  perpetual  allegiance. 
8.  In  the  United  States,  ever  since  our  independence,  we  have  upheld  and 

maintained  the  right  of  expatriation  by  every  form  of  words  and  acts ; 

and  upon  the  faith  of  the  pledge  which  we  have  given  to  it,  millions  of 

persons  have  staked  their  most  important  interests. 
4.  Expatriation  includes  not  only  emigration,  but  also  naturalization. 
5  Naturalization  signifies  the  act  of  adopting  a  foreigner  and  clothing  him 

with  «U  the  privileges  of  a  native  citizen  or  subject 
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6.  In  Tttgard  to  the  protection  of  oar  citisou  in  their  rights  at  home  and 

abroad  we  have,  in  the  United  States,  no  law  which  divides  them  into 
classes  or  makes  any  difference  whatever  between  them. 

7.  The  theory  that  a  naturalized  citizen  is  liable  to  be  divested  of  his  acquired 

citizenship  and  allegiance  if  foand  within  the  power  of  his  native 
sovereign,  though  he  may  claim  the  protection  of  his  adopted  country 
everywhere  except  in  the  country  of  his  birth,  is  without  any  foundation, 
except  the  dogma  which  denies  the  right  of  expatriation  without  the 
consent  of  one*s  native  country. 

8.  A  naturalized  citizen  who  returns  to  his  native  country  is  liable,  liko  any 

one  else,  to  be  arrested  for  a  debt  or  a  crime,  but  he  cannot  rightfully  be 
punished  for  the  non-performance  of  a  duty  which  is  supposed  to  grow 
out  of  his  abjured  allegiance. 

9.  A  sovereign  State  who  tramples  upon  the  public  law  of  the  world  cannot 

excuse  herself  by  pointing  to  a  provision  in  her  own  municipal  code. 

10.  A  foreign  government  cannot  justify  the  arrest  of  a  former  subject  who 
was  naturalised  in  the  United  States,  by  showing  that  he  emigrated  con- 
trary to  the  laws  of  his  native  country. 

Attorney  General's  Office, 

Jvly  4, 1859. 

Sir  :  Christian  Ernst  (upon  whose  case  yon  require  my 
opinion)  is  a  native  of  Hanover,  and  emigrated  to  this 
country  in  1851,  when  he  was  about  nineteen  years  of  age. 
Last  February  he  was  naturalized,  and  in  March,  after 
procuring  a  regular  passport,  he  went  back  to  Hanover  on 
a  temporary  visit.  He  had  been  in  the  village  where  he 
was  bom  about  three  weeks  when  he  was  arrested,  carried  ^ 
to  the  nearest  military  station,  forced  into  the  Hanoverian 
army,  and  there  he  is  at  the  present  time,  unable  to  return 
home  to  his  family  and  business,  but  compelled  against  his 
will  to  perform  military  service. 

This  is  a  case  which  makes  it  necessary  for  the  Govern- 
ment of  the  United'States  to  interfere  promptly  and  deci- 
sively, or  else  acknowledge  that  we  have  no  power  to  pro- 
tect naturalized  citizens  when  they  return  to  their  native 
country  under  any  circumstances  whatever.  What  you 
will  do  must  of  course  depend  upon  the  law  of  our  own 
country,  as  controlled  and  modified  by  the  law  of  nations. 

The  natural  right  of  every  free  person,  who  owes  no 
debts  and  is  not  guilty  of  any  crime,  to  leave  the  country  of 
his  birth  in  good  faith  and  for  an  honest  purpose,  the  priv- 
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ilege  of  throwing  off  his  natural  allegiance  and  substituting 
another  allegiance  in  its  place — ^the  general  right,  in  one 
word,  of  expatriation,  is  incontestible.  I  know  that  the 
common  law  of  England  denies  it;  that  the  judicial  decis- 
ions of  that  country  are  opposed  to  it ;  and  that  some  of 
our  own  courts,  misled  by  British  authority,  have  expressed, 
though  not  very  decisively,  the  same  opinion.  But  all  this 
]s  very  far  from  settling  the  question.  The  municipal  coda 
of  England  is  not  one  of  the  sources  from  which  we  derive 
our  knowledge  of  international  law.  We  take  it  from 
natural  reasoi)  and  justice,  from  writers  of  known  wisdom, 
and  from  the  practice  of  civilized  nations.  All  these  are 
opposed  to  the  doctrine  of  perpetual  allegiance.  It  is  tOQ 
injurious  to  the  general  interests  of  mankind  to  be  tole- 
rated ;  justice  denies  that  men  should  either  be  confined  to 
their  native  soil  or  driven  away  from  it  against  their  will. 
A  man  may  be  either  exiled  or  imprisoned  for  an  actual 
offence  against  the  law  of  his  country;  but  being  born  in 
it  is  ^ot  a  crime  for  which  either  punishment  can  be  justly 
inflicted.  Among  writers  on  public  law  the  preponderance 
in  weight  of  authorit^^,  as  well  as  the  majority  in  numbers, 
concur  with  Cicero,  who  declares  that  the  right  of  expatria- 
tion is  the  firmest  foundation  of  human  freedom,  and  with 
Bynkershoek,  who  utterly  denies  that  the  territory  of  a 
State  is  the  prison  of  her  people.  In  practice,  no  nation  on 
the  earth  walks,  or  ever  did  walk,  by  the  rule  of  the  com- 
mon law.  All  the  countries  of  Europe  have  received  and 
adopted  and  naturalized  the  citizens  of  one  another.  They 
have  all  encouraged  the  immigration  of  foreigners  into  their 
territories,  and  many  of  them  have  aided  the  emigration  of 
their  own  people.  The  German  States  have  conceded  the 
existence  of  the  right  by  making  laws  to  regulate  its  exer- 
cise. Spain  and  the  Spanish  American  States  have  always 
recognized  it.  England,  by  a  recent  statute,  (7  and  8  Vic.,) 
has  established  a  permanent  system  of  naturalization  in 
the  very  teeth  of  her  common  law  rule.  France  has  done 
the  same,  and  besides  that,  has  declared,  in  the  Code 
Ifapoleon,  (art  17,)  that  the  quality  of  a  Frenchman  will 
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be  lost  ¥7  naturalization  in  a  foreign  country.  There  is 
no  government  in  Eorope  or  America  which  practically 
denies  the  right.  Here,  in  the  TTnited  States,  the  thought 
of  giving  it  up  cannot  be  entertained  for  a  moment  Upon 
that  principle  this  country  was  populated.  We  owe  to  it 
'our  existence  as  a  nation.  Ever  since  our  independence 
we  have  upheld  and  maintained  it  iJy  every  form  of  words 
and  acts.  We  have  constantly  promised  AiU  and  complete 
protection  to  all  persons  who  should  come  here  and  seek  it 
by  renouncing  their  natural  allegiance  and  transferring 
their  fealty  to  us.  We  stand  pledged  to  it  in  the  face  of 
the  whole  world.  Upon  the  faith  of  that  pledge  millions 
of  persons  have  staked  their  most  important  interests.  If 
we  repudiate  it  now,  or  spare  one  atom  of  the  power  which 
may  be  necessary  to  redeem  it,  we  shall  be  guilty  of  perfidy 
so  gross  that  no  American  can  witness  it  without  a  feeling 
of  intolerable  shame. 

Expatriation  includes  not  only  emigration  out  of  one's 
native  country,  but  naturalization  in  the  country  adopted  as 
a  future  residence.  When  we  prove  the  right  of  a  man  to 
expatriate  himself,  we  establish  the  lawful  authority  01  the 
country  in  which  he  settles  to  naturalize  him  if  its  govern- 
ment pleases.  What,  then,  is  naturalization?  There  is 
no  dispute  about  the  meaning  of  it  The  derivation  of  the 
word  alone  makes  it  plain.  All  lexicographers  and  all 
jurists  define  it  in  one  way.  In  its  popular,  etymological, 
and  legal  sense,  it  signifies  the  act  of  adopting  a  foreigner 
and  clothing  him  with  all  the  privileges  of  a  native  citizen 
or  subject. 

There  can  be  no  doubt  that  naturalization  does  ipso  facto 
place  the  native  and  the  adopted  citizen  in  precisely  the 
same  relations  with  the  government  under  which  they  live, 
except  in  so  far  as  the  express  and  positive  law  of  the  coun- 
try has  made  a  distinction  in  favor  of  one  or  the  other.  In 
some  countries  immigration  has  been  encouraged  by  giv- 
ing to  adopted  citizens  certain  immunities  and  privileges 
not  enjoyed  by  natives.  In  most,  however,  political  favors 
have  gone  the  other  way.    Here,  none  but  a  native  can  be 
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President.  In  some  of  our  States  foreign-bom  cijizens  are 
ineligible  to  the  office  of  governor,  and  in  one  of  them 
they  cannot  even  vote  for  two  years  after  they  are  natural- 
ized. But  if  these  restrictions  had  not  been  expressly 
made  by  positive  enactment  they  certainly  would  not  have 
existed. 

In  regard  to  the  protection  of  our  citizens  in  their  rights 
at  home  and  abroad  we  have  no  law  which  divides  them 
into  classes,  or  makes  any  difference  whatever  between 
them.  A  native  and  a  naturalized  American  may,  there- 
fore, go  forth  with  equal  security  over  every  sea  and 
through  every  land  under  heaven,  including  the  country 
in  which  the  latter  was  born.  Either  of  them  may  be 
taken  up  for  a  debt  contracted  or  a  crime  committed  by 
himself,  but  both  are  absolutely  free  from  all  political  obli- 
gations to  every  country  but  their  own.  They  are  both  of 
them  American  citizens,  and  their  exclusive  allegiance  is 
due  to  the  Government  of  the  United  States.  One  of  them 
never  did  owe  any  fealty  elsewhere,  and  the  other,  at  the 
time  of  his  naturalization,  solemnly  and  rightfully,  in  pur- 
suance of  public  law  and  municipal  regulation,  threw  off, 
renounced,  and  abjured  forever,  all  allegiance  to  every 
foreign  prince,  potentate,  State,  and  sovereignty  whatso- 
ever, and  especially  to  that  sovereign  whose  subject  he  had 
previously  been.  K  this  did  not  work  a  dissolution  of  every 
political  tie  which  bound  him  to  his  native  country,  then 
our  naturalization  laws  are  a  bitter  mockery,  and  the  oath 
we  administer  to  foreigners  is  a  delusion  and  a  snare. 

There  have  been  and  are  now  persons  of  very  high  repu- 
tation who  hold  that  a  naturalized  citizen  ought  to  be 
protected  by  the  government  of  his  adopted  country  every- 
where except  in  the  country  of  his  birth ;  but  if  he  goes 
there,  or  is  caught  within  the  power  of  his  native  sovereign, 
his  act  of  naturalization  may  be  treated  as  a  mere  nullity, 
and  he  will  immediately  cease  to  have  the  rights  of  an 
American  citizen.  This  cannot  be  true.  It  has  no  founda- 
tion to  rest  upon,  (and  its  advocates  do  not  pretend  that  it 
has  any,)  except  the  dogma  which  denies  altogether  the 
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right  of  expatriation  without  the^^coneent  of  his  native 
country ;  and  that  is  antenalle,  a»  I  think  I  have  already 
shown.  f        ^ 

Neither  is  this  view  8up|orte^h|^  the  practice  of  the 
world.  I  need  not  say  tha^ur  p^n  naturalization  laws 
are  opposed  to  it  in  their  wl^Ie  spirit  as  well  as  in  their 
express  words.  The  States  l^  Europe  are  also  practically 
committed  against  it.  No  ^^emment  would  allow  one  of 
its  subjects  to  divide  his  alliance  between  it  and  another 
sovereign ;  for  they  all  kndw  that  no  man  can  serve  two 
masters.  In  Europe  as  well  *as  here,  the  allegiance 
demanded  of  a  naturalized  i^esident  must  have  been  always 
understood  as  exclusive.  There  are  not  many  cases  on 
record,  but  what  few  we  find  are  uniform  and  clear.  One 
Aliberte,  a  Erenchman/naturalized  here,  went  back  and 
was  arrested  for  an  offence  against  the  military  law  which 
none  except  a  French  subject  could  commit,  but  he  was 
discharged  when  his  natiopal  chfiracter  as  an  American 
citizen  was  shown.  A  Idjr.  Amther,  a  native  Bavarian, 
after  being  naturalized  in^  America,  and  living  here  for 
many  years,  determined  upon  returning  to  his  native 
country  and  resuming  hiif  original  political  status.  The 
Bavarian  government,  so  far  from  ignoring  his  naturaliza- 
tion, expressed  a  doubt  i^hether  he  could  be  re-adopted 
there.  But  the  most  decisive  fact  which  history  records  is 
the  course  of  the  British  and  American  governments  dur- 
ing the  war  of  1812.  Thp  Prince  B-egent  proclaimed  it  as 
his  determination  that  every  native-born  subject  of  the 
British  crown  taken  prisoner  while  serving  in  the  Ameri- 
can ranks,  should  be  tried  and  executed  as  a  traitor  to  his 
lawful  sovereign.  This  ^36  undoubtedly  right  according 
to  the  common-law  doctrine.  The  king  of  England  had 
not  given  his  assent  to  the  expatriation  of  those  people.  If 
the  Prince  Regent  had  a  right  to  arrest  naturalized  English- 
men, Scotchmen,  or  Irisljfrfien,  in  Canada,  (as  the  king  of 
Hanover  arrested  Mr.  Ernst  in  his  dominions,)  and  compel 
them  to  fight  for  him,  Ijie  certainly  had  a  right  to  hang 
them  for  fighting  against^m.    But  Mr.  Madison  denied 
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this  whole  doctrine  and  all  its  consequences.  He  immedi- 
ately issued  a  counter  proclamation,  declaring  that  if  any 
naturalized  citizen  of  the  United  States  should  be  put  to 
death  on  the  pretence  that  he  was  still  a  British  subject, 
two  English  prisoners  should  suflfer  in  like  manner  by  way 
of  retaliation.  The  Prince  Regent's  proclamation  was  never 
enforced  in  a  single  instance.  A  principle  which  our 
Government  successfully  resisted  under  such  circumstances 
will  scarcely  be  submitted  to  now. 

The  application  of  these  principles  to  the  case  of  any 
naturalized  citizen  who  returns  to  his  native  country  is 
simple  and  easy  enough.  He  is  liable,  like  anybody  else,  to 
be  arrested  for  a  debt  or  a  crime ;  but  he  cannot  rightfully 
be  punished  for  the  mere  non-performance  of  a  duty  which 
is  supposed  to  grow  out  of  that  allegiance  which  he  has 
abjured  and  renounced.  If  he  was  a  deserter  from  the 
army,  he  may  be  punished  when  he  goes  back,  because 
desertion  is  a  crime.  On  the  other  hand,  if  he  was  not 
actually  in  the  army  at  the  time  of  his  emigration,  but 
merely  liable,  like  other  ipembers  of  the  State,  to  be  called 
on  for  his  share  of  military  duty,  which  he  did  not  perform 
because  he  left  the  country  before  the  time  for  its  perform- 
ance came  round,  he  cannot  justly  be  molested.  Any 
arrest  or  detention  of  him  on  that  account  ought  to  be 
regarded  as  a  grave  offence  to  his  adopted  country.  What 
acts  are  necessary  to  make  him  part  of  the  army ;  what 
constitutes  the  crime  of  military  desertion ;  whether  a  per- 
son drafted,  conscribed,  or  notified,  but  not  actually  serv- 
ing, may  be  called  a  deserter  if  he  fails  to  report  himself: 
these  are  questions  which  need  not  be  discussed  until  they 
arise. 

But  it  may  be  said  that  the  government  of  Hanover  has 
a  right  to  make  her  own  laws  and  execute  them  in  her  own 
way.  This  is  strictly  true  of  alf  laws  which  are  intended 
to  enforce  the  obligations  and  punish  the  offences  of  her 
own  people.  But  a  law  which  operates  on  the  interests 
and  rights  of  other  States  or  peoples  must  be  made  and  exe- 
cuted according  to  the  law  of  nations.    A  sovereign  who 
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tramples  upon  the  public  law  of  the  world  cannot  excuse 
himself  by  pointing  to  a  provision  in  his  own  municipal 
code.  The  municipal  code  of  each  country  is  the  o&pring 
of  its  own  sovereign  will;  and  public  law  must  be  para- 
mount to  local  law  in  every  question  where  local  laws  are 
in  conflict  If  Hanover  would  make  a  legislative  decree 
forbidding  her  people  to  emigrate  or  expatriate  themselves 
upon  pain  of  deaths  that  would  not  take  away  the  right  of 
expatriation ;  and  any  attempt  to  execute  such  a  law  upon 
one  who  has  already  become  an  American  citizen  would, 
and  ought  to  be,  met  by  very  prompt  reclamation. 

Hanover  probably  has  some  municipal  regulation  of  her 
own  by  which  the  right  of  expatriation  is  denied  to  those 
of  her  people  who  fail  to  comply  with  certain  conditions. 
Assuming  that  such  a  regulation  existed  in  1851,  and 
assuming  also  that  it  was  violated  by  Mr.  Ernst  when  he 
came  away,  the  question  will  then  arise  whether  the  unlaw- 
fulness of  his  emigration  makes  his  actof  naturalization  void 
as  against  the  king  of  Jlanover.  I  answer  no,  certainly 
not  He  is  an  American  citizen  by  our  law;*if  he  violated 
the  law  of  Hanover,  which  forbade  him  to  transfer  his  alle- 
giance to  us,  then  the  laws  of  the  two  countries  are  in  con- 
flict, and  the  law  of  nations  steps  in  to  decide  the  question 
upon  principles  and  rules  of  its  own.  By  the  public  law 
of  the  world  we  have  the  undoubted  right  to  naturalize  a 
foreigner,  whether  his  natural  sovereign  consented  to  his 
emigration  or  not  In  my  opinion,  the  Hanoverian  gov- 
ernment cannot  justify  the  arrest  of  Mr.  Ernst  by  showing 
that  he  emigrated  contrary  to  the  l&ws  of  that  country, 
unless  it  can  also  be  proved  that  the  original  right  of  expat- 
riation depends  on  the  consent  of  the  natural  sovereign. 
This  last  proposition  I  am  sure  no  man  can  establish. 
I  am,  very  respectfully,  yours,  &c., 

J.  S.  BLACK 

The  Pbssident. 
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PURCHASE  OF  THE  "SOUTHERN  ^TAR." 

Before  the  sale  of  a  vessel  to  the  Government  is  completed,  aU  debts  for 
repairs  and  materials  on  her  account  should  be  paid  or  secured. 

Attorney  General's  Office, 

July  6,  1859. 
Sir:  I  have  examined  the  papers  accompanying  your 
letter  of  June  7,  in  relation  to  the  steamer  "  Southern  Star." 
I  ^m  of  opinion  that  Thomas  W.  Badger  has  a  good  title  to 
the  vessel.  It  is  alleged,  however,  that  there  are  some 
debts  for  repairs  and  materials  against  it,  besides  the  one 
which  has  been  secured  by  the  bond.  If  this  be  true,  they 
should  be  paid  before  the  sale  is  completed,  or  else  their 
amount  should  be  retained  out  of  the  purchase  money. 
Tours,  very  respectfully, 

J.  S.  BLACK 
Hon.  Isaac  Toucet, 

Secretary  of  the  Navy. 


JOHNSON'S  islands. 

1.  The  act  of  August  18, 1856,  requires,  before  an  island  whereon  guano  is 
discovered  shall  be  deemed  as  appertaining  to  the  United  States,  that  the 
island  shall  be  taken  possession  of  and  actually  occupied ;  conditions 
which  are  not  complied  with  by  a  mere  symbolical  possession  or  occu- 
pancy. 

S.  No  chum,  under  the  act  of  Congress,  can  have  any  earlier  inception  than 
the  actual  discovery  of  guano  deposit,  possession  taken,  and  actual  occu- 
pation of  the  island,  rock,  or  key  whereon  it  is  found. 

3.  In  determining  the  proper  party  to  give  the  bond  required  by  the  act  of 
Congress,  the  political  department  of  the  Government  can  only  look  to 
the  party  complying  with  the  conditions  of  the  statute,  without  consider- 
ing the  legal  or  equitable  rights  of  other  parties  to  share  in  the  profits  of 
the  speculation,  which  are  to  be  left  for  the  determination  of  the  proper 
judicial  tribunals. 

Attorney  General's  Office, 

Jviy  12, 1859. 
Sir:  The  papers  transmitted  by  you  to  this  office  in 
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relation  to  Johnson's  Islands  present  two  conflicting  claims 
to  the  benefit  of  the  act  of  Congress  of  August  18^  1856, 
in  relation  to  guano  islands.  To  determine  the  important 
questions  presented  for  my  opinion  requires  a  reference  to 
certain  fitcts  exhibited  by  the  papers.  From  these  it 
appears  that  the  schooner  Palestine,  owned  or  chartered  by 
certain  citizens  of  the  United  States  associated  under  a 
written  agreement  with  William  H.  Parker,  who  was  on 
board,  sailed  on  the  8th  of  January,  1858,  from  the  port  of 
San  Francisco  on  an  adventure  for  the  discovery  of  guano 
islands,  and  in  the  month  of  March  reached  two  islands 
called  Johnson's  Islands,  in  the  Pacific  ocean,  in  16^  4' 
north  latitude,  and  169^  17'  west  longitude.  These  islands 
Parker  claims  to  have  seen  while  on  a  voyage  to  China,  in 
1852,  but  they  do  not  appear  ever  to  have  been  visited  by 
any  one  until  the  arrival  of  the  Palestine,  when  a  deposit 
of  guano  was  discovered. 

They  were  unoccupied,  destitute  of  wood,  water,  or  soil 
suitable  for  agriculture,  and  after  diligent  search  no  evi- 
dence could  be  found  of  any  former  occupation,  cultivation, 
or  possession.  The  American  flag  was  planted  upon  both 
islands  by  the  captain  of  the  Palestine,  possession  was 
taken  in  the  name  of  the  United  States,  and  crosses  were 
erected  with  an  inscription  stating  that  the  islands  were 
taken  possession  of  '^  for  the  owners  and  charterers  of  the 
American  schooner  Palestine,  March  19, 1858,  James  Bu- 
chanan, President."  The  schooner  remained  there  seven 
days,  and  having  taken  on  board  one  thousand  two  hun- 
dred pounds  of  guano,  sailed  for  San  Francisco,  arriving 
at  that  port  on  the  23d  of  April,  1858. 

Three  of  the  parties  to  the  original  agreement,  to  wit : 
Byan,  Bixly,  and  Stoddard,  on  the  8th  of  June,  1858, 
associated  with  two  other  persons,  and  (as  they  allege, 
with  the  privity  of  Parker,  whose  name,  for  some  unex- 
plained reason,  was  not  joined)  organized  themselves 
under  a  general  law  of  the  State  of  California,  as  a  corpora- 
tion, by  the  name  of  the  ''  Pacific  Guano  Company."  The 
instrument  of  organization  recites  the  voyage  of  the  Pales- 
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tine,  and  the  discovery  and  taking  poBseseion  of  two  certain 
islands  known  by  the.  name  of  Johnson's  Islands.  The 
objects  for  which  the  company  was  formed  were  declared 
to  be  "to  collect,  ship,  sell,  or  otherwise  dispose  of  guano 
on  and  from  said  islands,  and  such  other  islands  as  the 
company  may  hereafter  acquire."  In  this  company 
Parker  appears  to  have  been  at  one  time  a  stockholder. 

The  Palestine,  having  been  despatched  from  San  Fran- 
cisco by  the  Pacific  Guano  Company  on  a  second  voyage, 
arrived  at  the  islands  on  the  22d  day  of  July,  1858,  and  it 
was  then  found  that  the  American  flags  had  been  removed, 
the  crosses  thrown  down,  and  the  inscriptions  destroyed. 

A  vessel  called  the  E[alama,  sailing  from  Honolulu, under 
the  Hawaian  flag,  had  arrived  at  these  islands  about  the 
14th  day  of  June,  1858,  and  the  American  flags  and 
crosses  planted  by  the  Palestine,  then  still  standing,  were 
torn  down  by  Samuel  C.  Allen  and  other  persons  on  board 
tiie  Kalama,  and  the  Hawaiian  flag  was  erected. 

Afterwards,  on  the  27th  of  July,  1858,  by  a  royal  procla- 
mation, these  islands  were  declared  to  be  a  part  of  the 
domain  of  the  king  of  the  Hawaiian  Islands.  This  procla- 
mation recites  a  discovery  and  act  of  possession  on  the  14th 
of  June,  1858,  by  Samuel  0.  Allen,  under  authority  of 
Eamehameha  IV,  king  of  the  Hawaiian  Islands. 

The  Palestine,  having  taken  on  board  a  cargo  of  guano, 
left  two  men  to  reside  on  the  islands,  and  sailed  for  San 
Francisco.  Affidavits  show  that  from  the  time  of  the 
second  arrival  of  the  Palestine  until  now  these  islands 
have  been  in  the  actual,  continuous,  exclusive  possession  of 
'  the  Pacific  Guano  Company  by  their  agents ;  that  houses 
have  been  erected,  vessels  chartered  to  furnish  supplies 
and  export  guano ;  upwards  of  sixteen  thousand  dollars 
have  been  expended  in  taking  and  securing  possession  and 
in  the  erection  of  buildings ;  and  measures  have  been  taken 
for  surveying  harbors  and  making  soundings  and  charts  for 
the  safety  of  shipping  by  that  company. 

The  benefit  of  the  act  of  the  18th  of  August,  1856,  is 
now  claimed  by  two  adverse  parties,  viz :  the  representa- 
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tives  of  Williamr  H,  Parker,  and  the  Pacific  Guano  Com- 
pany, an  association  incorporated  by  the  laws  of  California* 
Each  of  these  parties  disputes  the  other's  right. 

In  a  communication  dated  the  2d  of  June,  1857, 
addressed  to  the  State  Department  in  relation  to  guano 
islands,  I  stated  that  the  following  facts  must  be  established 
to  enable  the  President  to  exercise  the  power  conferred 
upon  him  by  the  act  of  the  18th  of  August,  namely : 

1.  That  a  deposit  of  guano  has  been  discovered  upon  the 
island  by  an  American  citizen. 

2.  That  the  island  is  not  within  the  lawful  jurisdiction 
of  any  other  government 

8.  That  it  is  not  occupied  by  the  citizens  of  any  other 
government. 

4.  That  the  discoverer  has  taken  and  kept  peaceable  pos» 
session  thereof  in  the  name  of  the  United  States. 

5.  That  the  discoverer  has  given  notice  of  the  facts  as 
soon  as  practicable  to  the  State  Department,  on  his  oath. 

6.  That  the  notice  has  been  accompanied  with  a  descrip- 
tion of  the  island,  its  latitude  and  longitude. 

7.  That  satisfactory  evidence  has  been  furnished  to  the 
State  Department,  showing  that  the  island  was  not  taken 
out  of  the  possession  of  any  other  government  or  people. 

The  first  question  presented  by  the  present  case  is  in 
respect  to  the  second,  third,  fourth,  and  seventh  of  the 
foregoing  conditions,  the  others  being  complied  with. 

An  actual  taking  of  possession  and  actual  occupation  of 
the  island  whereon  guano  has  been  discovered  are  express 
conditions  of  the  act  of  Congress,  which  are  not  complied 
with  by  a  mere  symbolical  possession  or  occupancy,  as  by. 
the  planting  of  a  flag,  the  erection  of  a  tablet,  an  inscrip- 
tion, or  other  like  acts.  And  hence,  neither  of  these  rival  • 
claimants  can  have  any  show  of  right  before  the  second 
arrival  of  the  Palestine,  in  July,  1858 ;  for  although  the 
island  had  been  previously  visited  by  them,  guano  dis- 
covered and  removed,  inscriptions  raised,  and  the  flag  of 
the  United  States  planted,  still,  when  the  Palestine  sailed, 
the  island  was  abandoned. 
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But  on  the  22d  of  July,  1858,  these  islands  were  again 
visited  by  the  Palestine  in  the  service  of  the  Pacific  Guano 
Company,  and  upon  her  departure  men  were  placed  upon 
the  island  and  left  in  occupation,  and  that  actual  occupa- 
tion appears  to  have  been  maintained  until  the  present 
time.  And  unless  the  island,  before  the  second  arrival  of 
the  Palestine,  had  passed  into  the  lawful  juiisdiction  of 
some  other  country,  or  was  actually  occupied  by  the  citi- 
zens of  some  other  country,  the  case  seems  to  come  within 
the  act  of  Congress. 

A  Sandwich  Island  schqoner,  on  the  14th  day  of  June, 
had  visited  the  islands,  and  by  persons  on  board  of  her 
the  United  States  flag  was  removed,  and  the  flag  of  king 
Eamehameha  planted  upon  the  islands.  But  this  vessel 
had  departed,  and.  the  islands  were  deserted  wh^n  the  Pal- 
estine arrived.  The  acts  of  the  persons  on  board  the  Eal- 
ama,  however  designed,  were  nothing  more  than  empty 
ceremonies  that  could  vest  no  jurisdiction  over  the  islands 
in  the  Hawaiian  government  Prior  acts  of  possession 
equally  solemn  had  been  performed  by  American  citizens 
before  the  Hawaian  vessels  touched  at  the  islands.  And 
there  is  little  room  for  doubt  that  the  Kalama  expedition 
was  a  sharp  scheme  of  Americans,  under  cover  of  the  Sand- 
wich Islands*  sovereignty,  to  lay  claim  to  a  discovery  which 
they  knew  to  be  in  course  of  prosecution  under  the  flag  of 
the  United  States. 

The  law  of  nations  will  not  acknowledge  the  property 
and  sovereignty  of  a  nation  over  any  uninhabited  country, 
except  where  actual  possession  has  been  taken  and  settle- 
ment formed,  or  of  which  it  makes  actual  use. 

"  When  navigators,'*  says  Vattel,  "have  met  with  desert 
countries,  in  which  those  of  other  countries  had,  in  their 
transient  visits,  erected  some  monument,  to  show  their 
having  taken  possession  of  them,  they  have  paid  as  little 
regard  to  that  empty  ceremony  as  to  the  regulation  of  the 
popes,  who  divided  a  great  part  of  the  world  between  the 
crowns  of  Castile  and  Portugal.*'  (Book  1,  chap,  xviii,  sec. 
209.)    !rhe  royal  proclamation  of  July  27,  was  not  more 
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effectaal  to  give  jurisdiction.  At  its  date  these  islands 
appear  to  have  been  in  the  actual  occapation  of  American 
citizens,  holding  in  the  name  and  under  the  flag  of  the 
United  States. 

Without  adverting  then  to  any  question  that  might  be 
made  in  regard  to  the  right  of  any  sovereignty  to  acquire 
jurisdiction  over  these  islands,  in  view  of  their  position  in 
reference  to  our  coast,  it  is  clear  they  were  not  within  the 
lawful  jurisdiction  of  the  king  of  the  Sandwich  Islands 
when  the  Palestine  reached  them  in  July,  1868. 

An  actual  continuous  occupation  having  been  kept  up 
by  the  Pacific  Guano  Company  from  the  22d  of  July, 
1868,  it  is  my  opinion  that  the  proof  brings  the  case  within 
the  act  of  the  16th  of  August,  1866.  And  this  answers 
your  first  inquiry. 

The  second  inquiry  relates  to  the  party  from  whom  the 
statutory  bond  should  be  required.  The  object  of  that 
bond  and  what  it  should  contain  have  been  mentioned  in 
a  former  opinion,  to  which  reference  has  been  made.  The 
bond  is  to  be  given  by  the  discoverer,  his  or  their  assigns. 
By  the  discoverer,  Congress  surely  intended  the  party 
complying  with  the  conditions  of  the  act.  Parker  claims 
to  have  been  the  discover  of  the  islands,  and  he  maybe  so; 
but  the  possession  and  occupation  have  been  by  the  Pacific 
Guano  Compa\iy,  either  in  their  own  right  or  as  the 
assignees  of  Parker  and  his  associates.  It  is  clear  that  the 
conditions  of  tlie  act  of  Congress  were  not  performed  by 
Parker,  and  if  the  case  stood  upon  his  acts,  there  is  no  case 
for  the  discretionary  power  of  the  President. 

The  notion  that  Parker  acquired  any  right  by  having 
seen  or  discovered  these  islands  in  1862,  cannot  be  sup- 
ported ;  for  there  is  no  pretence  of  possession  or  occupa- 
tion at  that  time ;  nor  could  Parker  and  Ryan  acquire  any 
right  by  having  "laid  a  claim"  to  these  islands  in  the 
belief  (hat  they  contained  guano,  but  before  any  actual 
discovery  of  guano  deposit,  possession,  or  occupation. 
Speculative  claims  anticipating  discoveries  are  not  sanc- 
tioned by  the  act  Congress.  No  claim  under  the  act  of 
24 
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1856  can  have  any  earlier  inception  than  the  actual  dis- 
covery of  guano  deposit,  possession  taken,  and  actual  occu- 
pation of  the  island,  rock,  or  key  whereon  it  is  found. 

The  legal  or  equitable  interest  which  Parker  may  have 
in  the  speculation,  and  the  obligation  of  his  associates  to 
account  and  share  with  Parker,  or  his  representatives, 
under  the  written  agreement  and  special  circumstances  of 
the  case,  cannot  be  determined  by  the  political  branch  of 
the  Government. 

An  adventure,  under  the  direction  of  Parker,  for  guano 
speculation,  seems  to  have  been  agreed  upon  by  him  and 
bis  associates  before  any  actual  discovery  of  the  deposit, 
which  was  only  found  at  the  first  arrival  of  the  Palestine. 

The  result  of  this  voyage  led  to  the  formation  of  the 
Pacific  Guano  Company,  which  was  organized  by  some  of 
the  original  adventurers.  Whether  Parker  took  an  active 
part  in  its  organization,  or  for  some  undisclosed  reason 
was  merely  passive,  is  not  material,  because  the  instrument 
of  organization  specifically  states  that  one  of  the  proposed 
objects  was  to  secure  the  guano  of  Johnson's  islands,  and 
refers  to  the  voyage  that  had  been  made.  Parker  was  a 
member  of  the  company,  and  therefore  a  party  to  this 
instrument  That  there  was  no  actual  occupation  of  the 
islands  until  after  the  organization  of  the  company,  and 
that  the  occupation  was  by  its  servants,  is  certain. 

Whether  the  Pacific  Guano  Company  stand  in  the  posi- 
tion of  discoverers,  or  assignees  of  the  discoverers,  they 
would  take  the  exclusive  right  to  the  deposit  of  guano 
upon  Johnson's  islands,  intended  to  be  conferred  by  the 
act  of  Congress,  without  prejudice  to  any  legal  or  equita- 
ble right  that  Parker's  representatives  might  have  to  share 
in  the  profits  of  the  speculation.  The  nature  and  extent 
of  those  rights,  if  any  exist,  are  proper  for  the  determina- 
tion of  a  judicial  tribunal. 

Upon  tiie  facts  exhibited  by  the  papers  before  me,  I  am 
of  opinion : 

1.  That  the  case  presented  is  one  that  admits  the  exer- 
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ciee  of  the  discretionary  power  of  the  President,  conferred 
by  the  act  of  Congress^f  August  18, 1856. 

2.  That  the  Pacific  Guano  Company  is  the  proper  party 
to  give  the  bond  required  by  that  act. 

Very  respectfully,  yours,  &c., 

J.  S.  BLACK 
Hon.  Lewis  Cass, 

Secretary  of  StaJle. 


BROWN'S  COKTRACT. 

Where  an  adyertisement  for  proposals  to  fiimish  coal  for  the  use  of  the 
Kavy  Department  annoanced  that  '*  the  price  stated  must  he  for  the 
coal  delivered  on  hoard  vessels  in  the  port  of  Philadelphia,"  a  party 
whose  proposal  was  accepted  is  not  hound  to  sign  a  contract  hinding 
him  to  deliver  the  coal  **on  hoard  of  such  vessels,  or  in  stich  places^  in 
the  port  of  Philadelphia,  as  the  department  may  name  or  indicate,'' 
although  the  advertisement  fdrtber  declared  that  "  it  will  he  stipulated 
in  the  contract  that  if  defkult  he  made  in  delivering  the  coal  at  the  place 
and  time  directed  hy  the  department,  then  and  in  that  case  the  contrac- 
tor," Ac,  "will  forfeit  and  pay,"  &o. 

Attorney  General's  Office, 

July  16, 1859. 

Sir  :  I  have  received  your  letter  of  the  day  before  yester- 
day, enclosing  papers  relative  to  the  contract  with  Horace 
E.  Brown,  for  the  delivery  of  anthracite  coal  to  the  uses 
of  the  navy.  The  precise  point  of  law  upon  which  you 
desire  my  opinion  is  not  stated  in  your  letter,  but  I  gatiier 
from  the  tenor  of  it,  that  the  question  at  issue  is,  whether 
Mr.  Brown,  as  the  lowest  bidder,  and  the  accepted  con- 
tractor for  the  coal  to  be  used  in  the  navy  during  the  next 
fiscal  year,  is  or  is  not  bound  to  sign  a  contract  which  will 
bind  him  to  deliver  it  "  on  board  of  such  vessel^,  or  in  such 
places^  in  the  port  of  Philadelphia,  as  the  department  may 
name  or  indicate.'* 

You  and  he  both  seem  to  concur  in  an  opinion  which  is 
certainly  true;  that  the  shape  of  the  contract  must  depend 
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upon  the  proposals  advertised  for.  His  bid^  and  the 
acceptance  of  it  by  the  Ifavy  Department,  compel  him  to 
sign  the  sort  of  contract  which  was  described  in  the  adver- 
tisementy  and  made  it  the  duty  of  the  department  not  to 
require  from  him  any  stipulation  which  was  inconsistent 
with  that  advertisement 

What  then  does  the  advertisement  say?  It  says  that 
^^  the  price  stated  must  be  for  the  coal  delivered  on  board  ves- 
sels in  the  port  of  Philadelphia.^^  Again,  "the  coal  is  to  be 
delivered  on  board  vessels  in  the  port  of  Philadelphia  in  such 
quantities  and  at  such  times  as,  in  the  opinion  of  the 
department,  the  exigencies  of  the  service  may  require." 
Here  we  have  no  provision  for  any  other  place  .than  on 
board  vessels  in  the  port  of  Philadelphia^  There  is  nothing 
which  authorizes  the  insertion  into  the  contract  of  the 
words  which  the  contractor  objeots  to,  as  rendering  him 
liable  to  deliver  the  coal  at  other  places  than  on  board 
vessels.  But  there  is  another  paragraph  which  declares 
that  "it  will  be  stipulated  in  the  contract  that  if  defeult  be 
made  in  delivering  the  coal  of  the  quality  and  at  the  place 
and  time  directed  by  the  department,  then,  and  in  that  case, 
the  contractor  and  his  sureties  will  forfeit  and  pay,"  &c. 
Of  course,  a  stipulation  of  the  kind  here  expressly  antici- 
pated may,  and  ought  to  be,  inserted  into  the  contract. 
But  what  will  it  amount  to  ?  Under  it  the  department  will 
be  able  to  determine  at  what  place  the  coal  shall  be 
delivered,  but  is  still  restricted  to  the  special  limitation  so 
fully  expressed  in  other  parts  of  the  instrument,  namely : 
on  board' of  vessels  in  the  port  of  Philadelphia.  It  cannot 
insist  upon  the  coal  being  delivered  at  other  places. 

The  truth  is,  the  grounds  upon  which  the  contractor  and 
the  department  are  differing  seem  to  be  very  narrow. 

The  advertisement  is  so  clear,  that  it  is  diffioult  to  see 
how  any  misconception  about  it  coujd  exist;  and  even  if 
it  were  put  into  the  form  of  words  you  propose,  it  would 
not  be  possible  to  construe  those  words  as  authorizing  the 
coal  to  be  delivered  elsewhere  than  on  board  of  vessels  in 
the  port  ofPhiladelphia,  as  the  contvactor  insiets  it  should 
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be.  It  is  barely  posBible  that  a  difficulty  >might  arise  by 
adberiDg  very  closely  to  the  letter  of  the  contract,  and  by 
supposing,  what  is  not  to  be  supposed,  that  the  department 
might  wantonly  desire  to  injure  the  contractor.  The  ves- 
scls  on  which  the  coal  is  to  be  delivered  might  be  so  placed 
in  the  port  of  Philadelphia  as  to  make  the  delivery  unneces- 
sarily expensive.  But  independent  of  the  presumption 
that  no  public  officer  would  do  such  a  thing,  I  think  it  not 
less  the  legal  duty  than  it  is  the  plain  interest  of  the  United 
States  to  let  the  coal  be  delivered  with  as  much  con- 
venience and  as  little  expense  to  the  contractor  as  can  be 
done  without  any  additional  cost  or  trouble  to  the  Govern- 
ment or  its  officers.  For  instance,  it  would  be  wrong  and 
unjust  to  require  that  the  coal  should  be  delivered  on  board 
of  a  vessel  anchored  in  the  middle  of  the  river,  when  the 
same  vessel  could  as  easily  as  not  be  brought  up  to  the 
wharf.  This  would  be  contrary  to  that  covenant  for  gen- 
eral fairness  which  is  implied  in  all  contracts. 

In  conclusion,  I  have  to  answer  the  very  question  which 
I  suppose  you  meant  to  ask,  by  saying  that  I  do  not  think 
the  department  has  any  right  to  insist  upon  the  words  ^'  or 
in  such  places.'' 

But,  those  words  being  stricken  out,  the  contract  will  be 
in  accordance  with  the  advertisement,  and  in  the  spirit  and 
intent  of  the  bid. 

I  am,  very  respectfully,  yours,  Ac, 

J.  8.  BLACK 

Chas.  W.  Wblsh,  Esq., 

Acting  Secreiary  of  the  Naoy. 


CITIZENSHIP. 

▲  fres  white  pstion  bom  in  this  oonntrjr,  of  foreign  parenta,  is  a  eitasen  of 

the  United  States. 

Attobnbt  General's  Office, 

Jtdy  18, 1869. 
SiE :  In  reply  to  your  letter  of  the  7th,  I  have  to  say 
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that  a  free  white  person  born  in  this  country,  of  foreign 
parents,  is  a  citizen  of  the  United  States.  (Lynch  vs. 
Clarke  ei  a/.,  1.  Sandford  Ch.  R.,  p.  683.)  I  expressed  a 
similar  opinion  in  my  letter  to  you  of  September  8, 1858. 
Tours,  very  respectfully, 

J.  S.  BLACK 
Hon.  Lbwxs  Cass, 

Secretary  of  Slate. 


DERELICT. 

In  the  case  of  derelict  property,  Bayed  under  no  unosaal  circnmstances,  * 
moiety  is  the  maximum  allowance  made  to  the  salvors. 

Attorney  General's  Office, 

July  26, 1859. 

Sir  :  I  have  examined  the  correspondence  which  you 
have  referred  to  me,  in  relation  to  the  barque  "J.  J.  Cobb.'* 
This  vessel  was  found  at  sea,  abandoned  by  her  crew,  near 
the  coast  of  Cuba,  on  the  80th  of  May,  1869,  by  Captain 
Symmes,  of  the  American  schooner  "  Cumberland,"  and  i8 
supposed  to  have  landed  a  cargo  of  slaves  on  the  island. 
Captain  Symmes  took  the  barque  into  the  port  of  Havana, 
where  his  claim  to  salvage  is  undergoing  judicial  investi- 
gation. The  American  Consul  General  has  asserted  the 
right  of  the  salvors  to  the  whole  vessel  as  derelict  property, 
and  you  have  requested  my  views  on  the  legality  of  this 
claim.  It  is  very  clear  that  it  cannot  be  maintained.  One 
half  of  the  property  is  as  much  as  any  court  would  award 
to  them  under  the  circumstances.  (Kent's  Comm.,  vol. 
2,  p.  421,  in  note;  the  Aquila,  1  Rob.  Ad.  Rep.,  47;  the 
schooner  Eoston  and  cargo,  1  Sumner,  886 ;  the  Emulous, 
1  Sumner,  213, 1  Mason,  372.) 

But  I  can  see  nothing,  in  the  present  condition  of  the 
case,  to  call  for  the  interference  of  this  Government  If  a 
similar  claim  of  a  Spanish  subject  were  pending  in  one  of 
our  courts,  the  executive  authority  could  not  meddle  with 
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it.    Captain  SymmeB  has  selected  his  own  forum ;  and  it 
is  to  be  presumed  that  he  will  obtaLu  his  rights. 
Tours,  very  respectfully, 

J.  S.  BLACK 
Hon.  Lewis  Cass, 

Secretary  of  Slate. 


MEANING  OF  THE  WORD  "CRUISE." 

In  nayal  parlance,  the  word  "  cruise  *'  means  the  whole  period  between  the 
time  when  a  vessel  goes  to  sea  and  when  she  returns  to  the  place  where 
her  orew  is  paid  of£,  and  she  is  put  out  of  commission. 

Attorney  General's  Opfioe, 

July  27, 1869. 

Sm:  By  section  three  of  the  naval  appropriation  bill,  ap- 
proved March  3, 1859,  it  is  provided  that  certain  officers, 
who  had  been  detached  from  duty  or  removed  from  com- 
mand, should  receive  the  same  pay  they  were  receiving 
respectively  when  they  were  so  detached  or  removed,  up 
to  the  termination  of  their  cruise^  when  so  detached.  Captain 
Kinggold  was  in  command  of  the  expedition  for  the  sur- 
vey of  Bhering's  Straits,  North  Pacific  ocean,  and  China 
seas.  He  was  removed,  and  is  entitled  to  the  pay  which 
he  was  receiving  at  the  time  of  his  removal,  up  to  the  ter- 
mination of  the  cruise  upon  which  he  was  then  engaged. 
He  left  the  vessel  at  Macao,  on  the  1st  of  August,  1854. 
The  squadron  consisted  of  the  Vincennes,  the  Fenimore 
Cooper,  and  two  smaller  vessels.  The  Navy  Department 
ordered  Captain  Ringgold's  successor  in  the  command  to 
leave  the  Cooper  at  San  Francisco,  and  to  bring  the  Vin- 
cennes to  New  York.  When  and  where  did  the  cruise 
terminate  ?  At  San  Francisco  when  the  Cooper  was  laid 
up,  or  at  New  York  when  the  Yincennes  arrived  and  was 
put  out  of  commission?  The  answer  to  these  questions 
depends  upon  the  meaning  of  the  word  ^*  cruise,"  and  is 
rather  a  point  of  philology  than  of  law. 

In  common  parlance,  a  cruise  generally  signifies  a  voy- 
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ftge«  atxl  lasts  firom  the  departure  of  a  ship  until  her  return. 
This  also  is  one  of  the  definitions  given  hy  lexicographers. 
Ofl5.cers  of  the  navy  have  told  me,  that  when  sailors  speak 
of  a  cruise  with  reference  to  its  heginning  and  its  end, 
they  always  mean  the  whole  period  betweep  the  time  when 
the  vessel  goes  to  sea  and  when  she  returns  to  the  place 
where  her  crew  is  paid  off  and  she  is  put  out  of  commis- 
sion. Finally,  this  is  the  meaning  which  you  yourself 
have  assigned  to  the  word  in  a  letter  addressed  to  the  Fourth 
Auditor  upon  the  case  of  Lieutenant  Abner  Read,  on  tho 
17th  of  June  last. 

These  authorities  would  be  too  much  for  me  to  resist, 
if  my  opinion  were  against  you.  But  I  think  you  are 
right,  and  therefore  I  advise  that  Captain  Ringgold's  claim 
be  paid. 

I  am,  very  respectfully,  yours,  Ac., 

J.  S.  BLACK 

Hon.  Isaac  Touobt, 

Secretary  of  Naxy. 


CLAIM  OF  COLONEL  GATES. 

An  oAoer  on  the  duty  of  awaiting  further  orders  la  to  be  regarded  as 
under  orders,  in  the  line  of  duty,  and  is  entitled  to  commutation  for 
quarters  and  fuel  under  the  general  Army  Regulations. 

I  Attobnet  General's  Office, 

Jvly  27, 1859. 
Sir  :  It  appears  from  the  papers  of  Col.  Gates,  submit- 
ted by  you  for  my  opinion,  that  he,  being  in  command  of 
the  third  regiment  of  artillery  at  New  York,  on  the  8d 
of  April,  1854,  received  orders  to  relinquish  his  command 
to  the  junior  major,  and  on  the  next  day  he  was  directed 
to  "  await  further  orders  from  Washington."  No  further 
orders  since  that  time  having  been  given  him,  he  claims 
commutation  for  quarters  and  fuel  under  the  general  Array 
Regulations.  Commutation  is  allowed  by  Army  Begula- 
tion  No.  974  for  quarters,  when  public  quarters  are  not 
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fornished.  In  my  opinion  CoL  Gkttes,  never  having  been 
relieved  from  the  dnty  of  awaiting  further  orders  from 
Washington,  is  properly  to  be  regarded  as  under  orders 
and  on  duty,  and  therefore  entitled  to  commutation. 

He  was  in  the  line  of  duty  while  awaiting  further  orders 
to  be  given  as  much  as  he  would  have  been  while  executing 
such  further  orders,  if  they  had  been  given. 

Very  respectfully,  your  obedient  servant, 

J.  S.  BLACK 

The  Pbbsidskt. 


DOWER  IN  AN  EQUITY  OF  REDEMPTION. 

Where  land  has  been  mortgaged  jointly  by  bufband  and  wife,  the  wife  ia 
dowable  of  the  equity  of  redemption,  after  the  death  of  her  husband. 

Attorney  General's  Office, 

July  27, 1859, 

Sir  :  I  have  examined  the  papers  accompanying  yonr 
letter,  concerning  the  claim  of  Mrs.  A.  S.  Rosenthal. 
Her  husband  was  the  owner  of  Hunting  Park,  which  the 
"CTnited  States  are  now  using  for  the  purposes  of  the  Wash- 
ington Aqueduct.  The  husband  and  wife  jointly  mortgaged 
the  land.  Afterwards  the  husband  sold  it,  in  consideration 
that  the  purchasers  would  pay  him  a  certain  sum  in  cash 
and  discharge  the  mortgage.  It  is  under  this  sale  that 
the  United  States  got  possession  of  the  land.  The  widow 
claims  h'^r  dower. 

The  rule  is  that,  when  land  has  been  mortgaged  jointly 
by  the  husband  and  wife,  the  wife  is  dowable  of  the  equity 
of  redemption  after  the  death  of  her  husband.  If  the 
husband  conveys  the  equity  of  redemption  in  his  lifetime, 
without  being  joined  by  his  wife  in  the  deed,  her  right  of 
dower  is,  of  course,  not  defeated. 

It  follows  therefore  that  Mrs.  Rosenthal,  at  the  time  of 
the  death  of  her  husband,  had  a  right  of  dower  in  the 
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land  to  the  exteut  of  one  third  thereof  over  and  above  the 
mortgage. 

I  am,  very  respectfully,  yours,  &c., 

J.  S,  BLACK 
Hon.  John  B.  Floyd, 

SecreUxry  of  War. 


DRAWINGS  FOR  PATENTS. 

Drawings  accompanying  an  application  for  a  patent  may  be  signed  either 
by  the  inventor  or  by  any  person  he  may  authorize. 

Attorney  General's  Office, 

July  28,  1859. 

Sib  :  The  question  presented  by  the  letter  of  the  Com- 
missioner of  Patents  of  the  11th  of  July,  1859,  has  been 
carefully  considered. 

The  6th  section  of  the  patent  act  of  4th  July,  1886, 
prescribes  certain  things  that  shall  be  done  by  an  inventor 
"  before  he  shall  receive  a  patent."  1st.  He  shall  deliver 
a  written  description  of  his  invention  or  discovery,  &c. 
2d.  In  case  of  a  machine,  he  shall  explain  the  principles 
and  modes  of  application  by  which  it  may  be  distinguished. 
8d.  He  shall  specify  and  point  out  the  part,  improvement, 
or  combination  he  claims  as  his  invention.  4th.  He  shall, 
furthermore,  accompany  the  whole  with  a  drawing  or 
drawings,  and  written  references,  where  the  nature  of  the 
case  admits  of  drawings,  &c. — which  descriptions  and 
drawings,  signed  by  the  inventor  and  attested  by  two  wit- 
nesses, shall  be  filed  in  the  Patent  Oflice.  6th.  He  shall, 
moreover,  furnish  a  model  of  his  invention  in  all  cases 
which  shall  admit  of  representation  by  model.  6th.  The 
applicant  shall  make  oath  or  aflGlrmation  that  he  does  verily 
believe  that  he  is  the  original  and  first  inventor  or  discov- 
erer of  the  art,  machine,  composition,  or  improvement  for 
which  he  solicits  a  patent,  &c.     (5  Stats,  at  Large,  119.) 

The  object  of  the  drawing  to  accompany  the  written 
description  of  an  invention,  is  to  illustrate  the  invention 
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and  afford  a  pictorial  representation  of  the  invention  in 
addition  to  the  verbal  one.  Words,  drawings  and  models 
being  three  modes  of  representation,  the  law  designed  all 
of  them  should  be  used  by  inventors,  where  the  case  would 
admit  of  such  illustrations. 

To  identify  the  drawings  and  connect  them  with  a  writ- 
ten description,  they  were  to  be  signed  by  the  inventor 
and  attested  by  witnesses.  No  other  obj  ect  could  be  served 
by  signing  the  drawings  than  to  identify  them  as  the  pic- 
torial representation  accompanying  the  written  description 
of  the  thing  patented.  This  identification  is  as  complete 
by  the  signature  of  an  authorized  agent  or  attorney  as  it 
could  be  by  the  hand  of  the  inventor.  Qvifacii  per  alium^ 
facitper  sCy  is  a  familiar  maxim  of  the  law  which  may  with 
propriety  be  applied  in  this  case.  In  my  opinion,  there- 
fore, drawings  accompanying  an  application  for  a  patent 
may  be  signed  either  by  the  inventor  or  by  any  person  he 
may  authorize  to  sign  for  him. 

And  in  answer  to  the  question  propounded  by  the  Com- 
missioner of  Patents,!  would  say  that  a  patent  may  legally 
be  granted,  if  the  drawings  be  signed  by  the  mventor's 
own  hand  or  by  his  attorney. 

Very  respectfully,  yours,  &a,  &c., 

J.  S.  BLACK. 

Hon.  Jacob  Thompson, 

Secretary  of  the  Interior. 


TTLEB'S  CASE. 

In  8  case  of  the  extradition  of  a  Aigitive  from  Jastice,  the  act  of  Congress 
does  not  require  or  authorize  the  issuing  of  any  warrant  by  the  State 
Department,  until  the  facts  of  the  case  are  Judicially  ascertained  and 
certified. 

Attobitey  General's  Office, 

July  28, 1859. 
Sir:  William  H.  Tyler,  a  deputy  of  the  United  States 
marshal  for  the  district  of  Michigan,  having  in  his  hands  an 
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attachment  against  the  American  brig  Ooncord,  attemptf^d 
to  execute  the  writ  by  following  the  vessel  into  the  British 
waters  of  the  lake.  He  found  her  moored  to  the  Canada 
shore.  He  was  resisted  by  Henry  L.  Jones,  her  master, 
and  in  the  struggle  Jones  was  mortally  wounded  by  the 
discharge  of  a  pistol  which  Tyler  held  in  his  hand.  Tyler 
was  arrested  the  same  day,  and  subsequently  tried  in  the 
district  court  of  the  United  States,  found  giliky  of  man- 
slaughter, and  sentenced  to  undergo  an  imprisonment  of 
thirty  days  and  pay  a  fine  of  one  dollar.  After  he  had  suf- 
fered this  sentence  he  was  again  arrested  by  the  authori- 
ties of  Michigan,  and  an  indictment  for  murder  was  foiin^ 
against  him  in  the  county  where  Jones  had  died.  To  this 
indictment  he  pleaded  in  bar  the  former  copviction  in  the 
federal  court,  and  the  sufGiciency  of  this  plea  is  a  question 
fitill  pending  before  the  supreme  court  of  Michigan.  It 
was  under  these  circumstances  that  Lord  Napier,  the  late 
British  minister  here,  demanded  the  extradition  of  Tyler 
on  the  ground,  first,  tiiat  he  had  violated  her  majesty's  ter- 
ritory by  pursuing  the  vessel  into  her  waters;  and  secondly, 
that  he  had  caused  the  death  of  Jones,  the  captain  of  the 
vessel,  within  British  jurisdiction.  Whether,  upon  these 
facts,  he  ought  to  be  surrendered,  is  the  question  upon 
which  ray  opinion  is  asked. 

I  need  say  nothing  about  the  first  ground,  because  the 
violation  of  the  territory  by  attempting  illegally  to  execute 
writs  therein,  is  not  an  offence  for  which  the  treaty  author- 
izes the  extradition  of  the  offender.  The  act  was  unlawful, 
and  it  does  not  appear  to  have  been  committed  with  the 
sanction  of  any  American  authority,  executive  or  judicial. 
The  proper  disclaimer  of  this  Government  will  no  doubt 
be  entirely  satisfiictory  to  that  of  Great  Britain. 

Lord  Lyons  is  willing  to  await  the  result  of  the  crimi- 
nal prosecution  now  pending  against  Tyler  in  the  Michi- 
gan courts.  The  application  at  present,  therefore,  is  merely 
that  such  preliminary  steps  may  be  taken  as  will  resuy;  in 
the  surrender  of  the  alleged  criminal  if  he  shall  be  dis- 
chargetd  by  the  authorities  of  Michigan.    There  is  no 
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reason  why  this  Bhould  not  be  concedecL  The  British 
government  has  a  right,  under  the  treaty,  to  institute  pro- 
ceedings to  that  end.  But  what  shall  be  the  nature  of  those 
proceedings  ?  The  agents  of  Great  Britain  in  Canada  have 
already  decided  that  question  for  themselves.  They  have 
applied  for  and  obtained  a  warrant  from  the  Commissioner 
of  the  United  States,  authorizing  the  arrest  of  Tyler  under 
the  act  of  Congress  and  the  treaty  of  extradition.  This 
warrant  will  detain  him  until  the  legality  of  his  surrender 
can  be  properly  and  legally  decided. 

It  seems  to  have  been  a  question  of  much  doubt  whether 
proceedings  for  surrendering  fugitives  from  the  justice  of 
foreign  countries  could  or  ought  to  be  commenced  without 
a  warrant  being  first  issued  by  the  Department  of  State. 
The  act  of  Congress  does  not  require  nor  authorize  the 
issuing  of  any  warrant  by  you  until  the  facts  of  the  case 
are  judicially  ascertained  and  certified.  This  is  the  con- 
struction which  the  statute  has  received  from  the  Supreme 
Court  In  Kaine's  case,  (14  Howard's  Reports,  106,)  the 
court  declared  that  grave  objections  existed  to  any  execu- 
tive interference  until  after  the  judicial  action,  authorized 
by  the  act  of  Congress,  had  taken  place.  In  Calder's  case, 
an  executive  mandate  was  issued  to  certain  judges  and 
magistrates,  requiring  them  to  proceed.  This  was  not 
only  a  departure  from  the  pre-existing  practice,  but  with- 
out sanction  from  the  treaty,  the  act  of  Congress,  or  anv 
judicial  construction  of  either.  The  Executive  of  course 
ought  to  refrain  from  the  exercise  of  any  power  not  con- 
ferred upon  him  by  the  Constitution  or  laws,  especially 
when,  as  in  this  case,  the  use  of  the  power  invoked  would 
retard  and  complicate  proceedings  which  should  be  as 
speedy  and  as  simple  as  possible.  The  steps  already  taken 
to  prevent  the  escape  of  Tyler,  and  to  guard  against  a 
fiiilure  of  justice,  are  legal,  and  can  hardly  fail  to  be  effec- 
tive. Under  the  warrant  heretofore  issued,  he  will  be 
detained  and  examined,  and  the  case  fully  considered  by 
the  proper  tribunal  When  the  judicial  proceeding  is 
transmitted  to  you,  according  to  the  act  of  Congress,  you 
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will  be  required  to  determine  whether  or  not  a  warrant  for 
bis  extradition  shall  be  issued.    But  until  then,  I  think  it 
is  not  your  duty  to  interfere  with  the  business. 
I  am,  very  respectfully,  yours,  Ac, 

J.  S.  BLACK 
Hon.  Lewis  Cass, 

Secretary  of  State. 


PAYMENT  FOB  MAIL  SBRVIOB. 

The  authority  of  the  Postmaster  General  to  pay  for  the  mail  senrice,  spec- 
ified in  section  6  of  the  act  of  June  14,  ISoS,  out  of  any  money  not 
otherwise  appropriated,  is  plain,  positive,  and  independent  of  any  limita- 
tion in  the  act  of  July  2,  1836. 

Attorney  General's  Office, 

August  4,  1859. 

Sir:  The  point  presented  by  yonr  communication  of 
June  10th,  as  to  the  construction  of  the  act  of  14th  June, 
1858,  has  been  carefully  considered,  and  I  am  of  opinion 
that  there  is  no  room  for  any  question  to  be  raised  as  to 
your  power  to  go  on  with  the  payments  under  the  appro- 
priations made  by  the  fifth  section  of  the  act  referred  to, 
so  long  as  there  is  any  money  in  the  Treasury  not  other- 
wise appropriated. 

The  provisions  of  the  second  section  of  the  act  of  July 
2, 1886,  to  change  the  organization  of  the  Post  Office,  re- 
quired the  Postmaster  General  to  submit  certain  specific 
estimates  to  Congress,  at  certain  stated  times.  (5.  Stats, 
at  Large,  80.)  Whether  that  duty  be  performed  or  not, 
his  authority  for  paying  for  the  mail  service  specified  in 
the  5th  section  of  the  act  of  1858,  "  out  of  any  money  not 
otherwise  appropriated,"  is  plain,  positive,  and  indepen- 
dent of  any  limitation  in  the  act  of  2d  of  July,  1886. 

Very  respectfully,  your  obedient  servant, 

J.  S.  BLACK 
Hon.  J.  Holt, 

Postmaster  General. 
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TREATY  BETWEEN  PERU  AND  UNITED  STATES. 

Under  the  treaty  of  1851  with  Peru,  the  United  States  are  not  bound  to 
pay  a  consul  of  the  Peruvian  government  the  value  of  property  belong- 
ing to  a  deceased  Peruvian,  on  whose  estate  the  consul  was  entitled  to 
administer,  which  may  have  been  unjustly  detained  and  administered 
by  a  local  public  administrator. 

Attorney  General's  Office, 

Aiigust  2, 1859. 

Sir  :  Juan  del  Carmen  Verjel,  a  Peruvian  citizen,  died 
intestate,  on  board  of  the  steamer  Empire  City,  on  her 
passage  from  New  York  to  the  Pacific,  in  May,  1868. 
Some  personal  property  which  he  had  with  him  at  the  time 
of  his  death  was  brought  back  to  lJ"ew  York  by  the  Pa- 
cific Steamship  Company,  and  deposited  with  the  public 
administrator.  By  the  89th  article  of  the  treaty  of  1851 
between  Peru  and  United  States,  the  Peruvian  consul  at 
New  York  was,  ex  officio^  the  administrator  of  his  deceased 
countryman,  and  therefore  entitled  to  the  possession  of 
the  goods  which  the  public  administrator  took  and  admin- 
istered. The  consul,  therefore,  had  a  right  of  action  to 
recover  the  goods  or  their  value.  But,  instead  of  bringing 
a  suit,  he  applied  through  the  State  Department  for  com- 
pensation out  of  the  Federal  Treasury.  I  think  you  are 
bound  to  dismiss  his  application.  The  treaty  makes  no 
promise  that  the  Government  of  the  Lnited  States  will 
put  the  personal  property  of  a  deceased  Peruvian  into  the 
hands  of  the  consul  and  keep  it  there,  or  else  pay  him  the 
price  of  it  It  secures  to  him  simply  the  legal  rights  of 
an  administrator,  which  consist,  among  other  things,  of 
authority  to  sue  for  goods  of  his  decedent,  if  they  are  un- 
lawfully taken  or  detained  from  him. 

I  repeat,  that  the  act  of  the  steamship  company,  and  of 
the  public  administrator,  in  detaining  the  goods  of  the 
decedent  from  the  Peruvian  consul,  was  unlawful,  and  a 
wrong  which  may  be  justly  complained  of.  The  only  error 
of  the  consul  and  the  minister  consists  in  seeking  redress 
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where  there  is  no  authority  to  furnish  it,  and  in  refusing 
the  justice  which  the  judicial  authorities  would  have  given 
them  for  the  asking.  It  appears  that  the  District  Attor- 
ney of  the  United  States,  in  pursuance  of  your  instruc- 
tions, tendered  his  services  to  institute  and  carry  on  the 
proper  proceedings,  and  that  the  minister  distinctly  refused 
to  allow  the  hringing  of  an  action.  If  this  refusal  be 
persisted  in,  I  know  not  what  more  we  can  do  in  this  case. 
I  am,  very  respectfully,  yours,  Ac. 

J.  S.  BLACK. 
Hon.  Lewis  Cass, 

Secretary  of  State. 


POWER  OF  AMERICAN  CONSULS. 

1.  An  American  consul,  under  the  act  of  Pebruary  2B,  1806,  baa  no  autbor- 

ity,  by  witbholding  a  sbip's  papers,  to  compel  payment  of  demands  for 
which  suit  has  been  brought  by  a  creditor,  after  her  release  on  bond  by 
the  court* 

2.  Such  consul,  under  the  2Sth  section  of  the  act  of  August  18, 1866,  baa 

authority  to  detain  the  papers  of  a  ship  to  enforce  only  the  payment  of 
wages  in  certain  cases  and  consular  fees ;  but  be  has  not  a  general  power 
of  deciding  upon  all  manner  of  disputed  claims  against  American 
vessels. 
8.  Such  consul  may  recover  the  penalties  incurred  by  the  master  of  a  ves- 
sel for  neglecting  to  deposit  his  papers  in  a  court  of  competent  juris- 
diction, but  he  has  no  right  to  enforce  otherwise  the  payment  of  the 
penalties. 

Attorney  General's  Office, 

August  6,  1859. 
Sir  :  I  have  considered  the  questions  proposed  by  the 
American  vice  consul  at  Valparaiso,  which  you  have 
referred  to  me,  arising  out  of  his  official  proceedings  in 
the  case  of  the  steamer  Independence^  of  New  York.  On 
the  25th  of  March,  1859,  this  vessel  arrived  at  Valparaiso, 
and  her  papers  were  deposited  at  the  American  consulate. 
She  had  previously  arrived  twice  at  that  port  and  departed 
from  it  without  depositing  her  register,  as  required  by  the 
act  of  28th  Pebruary,  1803.  On  the  80th  of  March  several 
claims  against  the  steamer  were  on  file  at  the  American 
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consulate.  They  were  for  consal's  fees,  for  coal,  for  light* 
erage,  for  wages,  and  for  an  agent's  services  and  expenses. 
The  vice  consul  demanded  the  payment  of  these  claims 
before  returning  the  register,  and  also  the  payment  of  one 
thousand  dollars  penalties  for  the  two  previous  violations 
of  the  act  of  1808.  After  much  dispute  the  attorneys  of 
the  owner  paid  some  of  these  demands  under  protest,  and 
gave  bond  for  the  remainder,  and  the  papers  were  given  up. 
The  propositions  submitted  by  the  vice  consul  are  all 
embraced  in  the  single  question  whether  he  was  right.  I 
think  he  ij^as  in  error  in  two  or  three  respects.  To  point 
oui  these  will  be  the  clearest  and  easiest  way  to  answer  your 
inquiry. 

1.  Some  of  the  claims  against  the  steamer  were  disputed. 
Buits  had  been  brought  for  them  and  security  had  been 
entered.  The  vice  consul  had  notice  of  this ;  and  he  had, 
therefore,  no  right  to  compel  the  payment  of  the  demands 
by  withholding  the  ship's  papers.  After  a  vessel  has  been 
attached  by  a  creditor,  and  has  been  released  on  bond,  he 
cannot  demand  that  the  consul  shall  detain  it  To  do  so 
would  be  vexatious,  and  perhaps  deprive  the  owner  of  a 
just  defence. 

2.  But  nearly  all  the  claims  against  this  steamer  were  of 
a  class  over  which  the  vice  consul  had  no  jurisdiction. 
His  right  to  enforce  payment  of  them  is  claimed  under 
that  clause  of  the  28th  section  of  the*  act  of  August  18, 
1856,  (11  Stats,  at  Large,  68,)  which  provides  that  "all 
consular  officers  are  hereby  authorized  and  required  to 
retain  in  their  possession  all  the  papers  of  such  ships  and 
vessels  which  shairbe  deposited  with  them  as  directed  by 
law,  till  payment  shall  be  made  of  all  demands  and  wages 
on  account  of  such  ships  and  vessels." 

In  the  book  of  Consular  Regulations,  published  in  1856, 
this  clause  is  inserted,  apart  from  the  remainder  of  the  sec- 
tion, and  the  word  "such  "  is  omitted.  I  think  it  should 
be  ponstrued  in  connection  with  the  rest  of  the  section  in 
which  it  occurs,  and  with  other  parts  of  the  same  act  It 
refers  to  the  demands  and  wages  of  which  cognizance  had 
26 
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been  given  to  consuls.  It  gives  them  no  new  jurisdiction, 
but  simply  provides  a  means  of  enforcing  that  which  they 
already  had.  They  can  retain  the  papers,  to  compel  the 
payment  of  wages  in  certain  cases  and  consular  fees;  but 
they  do  not  possess  a  general  power  of  deciding  upon  all 
maanner  of  disputed  claims  and  demands  against  American 
veeeels. 

Thb  view  of  the  law  does  no  violence  to  its  language* 
The  words  "such  ships  and  vessels**  evidently  refer  to  the 
ships  and  vessels  previously  mentioned.  The  terms  "  all 
demands  and  wages,"  being  used  in  connection,  warrant 
the  belief  that  the  former  was  employed  in  a  limited  senee. 
In  its  general  import,  it  includes  wages;  and  to  construe 
it  broadly,  therefore,  makes  the  sentence  redundant. 
These  are  but  slight  grounds  of  construction,  but  they  are 
strengthened  by  the  more  potent  one,  that  a  grant  of  judi- 
cial power  is  not  to  be  taken  by  implication,  and  that  it  is 
not  to  be  presumed  that  Congress  intended  to  confer  upon 
every  consular  officer  an  authority  almost  equal  to  that  of 
a  court  of  admiralty. 

8.  The  vice  consul  also  exacted  the  penalties  incurred 
by  the  master  of  the  Independence  under  the  act  of  1808. 
But  by  the  terms  of  that  act  the  penalty  is  "  to  be  recov- 
ered by  the  said  consul,  vice  consul,  commercial  agent, 
or  vice  commercial  agent,  in  his  own  name,  for  the  benefit 
of  the  United  States,  in  any  court  of  competent  jurisdic- 
tion.'* The  law  makes  the  consul  the  party  to  bring  the 
suit,  not  the  judge  to  decide  it  In  the  case  in  hand  the 
vice  consul  demanded  the  penalty,  decreed  it  to  be  due, 
and  enforced  its  payment. 

4.  The  facts  concerning  the  engineer's  claim  for  wages 
are  not  very  clearly  stated.  It  does  not  appear  upon  what 
voyage  they  were  earned.  I  will,  therefore,  intimate  no 
opinion  about  it 

Tours,  very  respectfully, 

J.  &  BLACK 

Hon.  Lbwis  Cass, 

Setsretary  of  StaiCi 
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OHORPENNIBTCPS   CASE. 

1.  As  a  genartl  rule;  a  decision  upon  a  claim  made  by  the  bead  of  a  de« 
partment  cannot  be  disturbed  by  hie  Biiotf essor ;  but  where  a-claim  haa 
been  referred  by  Congresfl  to  the  head  of  a  department,  and  the  de- 
partment gives  such  a  construction  to  the  statute  as. defeats  the  claim 
in  whole  or  in  part,  and  Congress  afterwards,  by  veports  of  the  appro- 
priate  committees  or  otherwise,  indicates  its  oftinion  to  be  against  the 
decision  of  the  department,  the  case  may  be  opened,  though  a  change, 
in  the  meantime,  has  taken  place  in  the  head  of  the  depaHment*. 

1.  Such  indications  of  opinion  f^om  the  legislature  are  not  binding  on 
the  department,  but  are  to  be  regarded  merely  as  gtonnd  for  the  re* 
consideration  of  the  case. 

Attorney  Gbneral's  Office, 

August  25, 185^. 

Sir:  I  have  considered  the  case  of  Gteorge  Chorpen- 
ning,  upon  an  application  which  he  has  made  to  you  to 
re-examine  the  decision  made  against  him  by  your  prede- 
cessor. It  seems  very  plain  to  me  that  the  construction 
given  by  Postmaster  General  Bi»own  to  the  act  of  8d  of 
March)  1S57,  was  erroneous.  I  think  he  was  entitled  to 
what  he  claimed.  But  the  question  is  whether  the  subject 
has  not  passed  away  entirely  from  your  control.  As  a  gen- 
eral rule,  a  case  of  this  kind,  decided  by  a  head  of  a  de* 
partment,  cannot  be  disturbed'  by  his  successor.  I  have 
asserted  this  rule  frequently,  and  have  always  advised  a 
steadfast  adherence  to  it.  But  the  circumstances  of  this 
case  seem  to  bring  it  within  a  well-established  exception. 
Two  committees  of  Congress  have  made  reports  in  favoi* 
of  the  claimant's  right  to  have  that  which  the  Post  Office 
Department  refused  him.  The  joint  resolution  accom- 
panying these  reports  was  not  passed  into  the  form  of  a 
law,  only  because  of  the  usual  delays  in  legislation. 

Attorney  Gteneral  Johnson,  in  the  case  of  Churchill  Gibbs, 
declared  that  an  expression  of  opinion  by  Congress,  in 
fbvor  of  a  claim  which  had  been  disallowed,  though  the 
opinion  was  not  expressed  in  the  form  of  a  law,  was  bind- 
ing upon  the  department,  and  made  it  obligatory  upon  it 
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to  liquidate  the  claim.  (5  Opin.,  82.)  Mr.  Cushing,  in 
the  case  of  Isaac  Bowman,  (6  Opin.,  680,)  held  that  snch 
expressions  of  opinion  hy  Congress  were  not  binding  as 
law,  unless  they  assumed  the  form  of  law.  But  he  de- 
clared that,  where  opinions  of  congressional  committees 
have  been  expressed  adversely  to  the  previous  decision  of 
a  department,  such  opinions  do  afford  a  sufficient  reason 
for  a  reconsideration  of  the  case  by  the  proper  officer. 
This,  also,  was  the  carefully  considered  judgment  of  Mr. 
Ewing,  when  Secretary  of  the  Interior ;  and  it  seems  to 
have  been  followed,  in  another  case,  by  Mr.  McClelland. 

Such  has  been  the  exposition  of  the  law  upon  this  sub^ 
ject  by  the  highest  officers  of  the  Government.  There  is 
no  precedent,  that  I  have  beea  able  to  find,  in  the  other 
direction.  It  is  impossible  to  overrule  the  cases  I  have 
cited  without  offending  against  the  consistency  which 
ought  to  be  observed.  I  must,  therefore,  reply  to  your  in- 
quiry by  saying,  that  you  have  the  authority  to  reconsider 
the  question  decided  by  your  predecessor.  Having  that 
authority,  it  can  hardly  be  necessary  to  add,  that  you  ought 
to  exercise  it,  if  it  be  necessary  to  do  so  for  the  purpose 
of  doing  justice  and  executing  law. 

The  rule,  as  I  gather  it  from  cases  heretofore  decided, 
is  this :  That  where  a  claim  has  been  referred  by  Congress 
to  the  head  of  a  department,,  and  the  department  gives 
such  a  construction  to  the  act  of  Congress  as  defeats  the 
claim  in  pai^t  or  altogether,  and  Congress  afterwards,  by 
reports  of  the  appropriate  committees  or  otherwise,  indi- 
cates its  opinion  to  be  against  the  decision  of  the  depart- 
ment, then  the  case  may  be  opened,  though  a  change  has 
in  the  meantime  taken  place  in  the  head  of  the  depart- 
ment But  such  reports  of  committees,  or  other  indica. 
tions  of  opinion  from  the  legislature,  are  not  to  be  regarded 
as  law  and  binding  upon  the  department,  but  merely  as  a 
ground  for  the  reconsideration  of  the  case;  upon  which 
reconsideration  the  head  of  the  department  is  to  determine 
the  case  again,  according  to  his  own  conscientious  convic- 
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tions  of  duty.  You  will  find  the  reasoning  upon  the  sub- 
ject so  elaborately  and  ably  set  forth  in  the  opinions  of  my 
predecessors,  already  referred  to,  that  I  think  it  altogether 
unnecessary  to  repeat  them,  or  go  further  in  the  discussion, 
I  am,  very  re^ectfully,  yours,  &c., 

J.  a  BLAOK. 
Hon.  J.  Holt, 

PostmoBier  General 


CONTBACT  OP   BUSSELL,  MAJOBS,  ft  WADDELL. 

1..W1i6re,  in  a  contract  for  tho  ftirnisliing  of  flour  to  the  army,  it  was 
stipulated  that  the  commanding  officer  of  tho  post  should  reject  all  or 
any  part  of  the  flour  tendered,  when  pronounced  hy  the  inspectors  as 
not  being  in  accordance  with  the  contract,  it  was  held,  that  tho  de- 
cision of  the  officer  commanding  tho  post  was  subject  to  review  by  tho 
War  Department 

2.  Where,  in  the  same  contract,  the  agreement  was  to  Aimish  "good, 
fresli,  merchantable,  superfine  flour,  the  best  that  is  manufactured  in 
the  Territory  of  Utah,"  it  was  held,  that  the  contract  was  complied 
with  by  a  tender  of  **good,  fresh,  merchantable,  superfine  flour,''  as 
those  terms  are  understood  in  Utah,  though  the  flour  was  not  of  Hm 
best  quality  manufactured  in  the  States. 

Attorney  Gbnbbal's  Ofpiob, 

August  19, 1869.  ■ 
Sir  :  I  have  received  your  letter  of  yesterday,  referring 
to  this  office  two  questions  arising  on  the  contract  of  Rus- 
sell, Majors,  &  Waddell  for  supplying  flour  to  the  army  in 
Utah*  By  the  terms  of  the  written  agreement,  after  stip* 
ulating  that  all  flour  delivered  in  pursuance  of  the  contract 
shall  be  rigidly  inspected  by  inspectors  appointed  by  the 
principal  commissary  of  subsistence  or  agent  of  the  sub- 
sistence department,  it  is  provided  that  ^^the  power  is 
hereby  reserved  to  the  commanding  officer  of  the  post  and 
the  principal  commissary  of  subsistence  or  agent,  to  reject 
all  or  any  part  of  the  flour  tendered  under  this  contract, 
when  pronounced  by  the  inspectors  as  not  being  in  accord* 
ance  with  tiie  quality  designated  in  this  contract'' 
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The  first  question  proposed  is,  "  Whether  the  dedaion 
of  the  colonel  commanding,  in  rejecting  the  floor,  is  subject 
to  review  by  the  War  Department  ?"  I  think  it  is.  There 
is  a  plain  distinction  between  the  duties  of  the  command'- 
ing  officer  and  those  of  the  board  of  inspectors.  The 
latter  stand  between  the  contractors  and  the  Government 
Their  decision  is  in  the  nature  of  an  award,  and  is  binding 
upon  both  of  the  parties  to  the  contract.  But  the  com- 
manding officer  only  exercises  the  option  reserved  to  one 
of  the  parties  of  rejecting  flour  after  it  has  been  condemned. 
He  acts  for  the  Government,  and  for  the  Government 
alone ;  and  his  decision  is  therefore  liable,  like  other  official 
proceedings,  to  be  {proved  or  disaffirmed  by  the  proper 
department 

But  again  his  power  of  rejection  is  limited  to  a  certain 
contingency.  He  can  only  exercise  it "  when  the  flour  is 
pronounced  by  the  inspectors  as  not  being  in  accordance 
with  the  quality  designated."  If  he  should  exceed  this 
limits  and  reject  flour  which  had  been  inspected  and  ap- 
proved, it  is  very  clear  that  the  contractors  should  not 
sufier  by  his  decision ;  and  it  is  equally  clear  that  the  acts 
of  a  Government  agent,  in  excess  of  his  authority,  are  not 
conclusive,  either  against  the  United  States  or  against  the 
department  which  employs  him. 

In  this  case,  the  agreement  calls  for  the  delivery  of 
<<  good,  fresh,  merchantable,  superfine  flour,  the  best  that 
is  maau&ctured  in  the  Territory  of  Utah."  The  second 
question  proposed  is,  *^  whether  a  tender  of  flour  of  the 
best  quality  manufactured  in  Utah,  although  not  ^  good, 
fresh^  merchantable,  superfine  flour,'  as  those  terms  are 
understood  in  the  States,  is  a  compliance  with  the  con* 
tract?"  I  think  this  question  also  requires  an  affirmative 
answer.  The  parties  to  the  written  instrument  evidently 
intended  that  the  flour  should  be  manufactured  in  Utah. 
This  is  plain  from  other  parts  of  the  agreement  The  fair 
conttruction,  then,  of  the  sentence  containing  the  descri^ 
tion  of  the  flour  is,  that  the  speciflc  portion  of  it  con^^ 
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trols  what  \b  more  generally  ezpressod.    I  do  not  think  it 
IB  necessary  to  cite  authorities  for  this  position. 
Yoursy  very  respectfully, 

ALFKED  B.  McCALMONT, 

Acting  Attorney  QeneraL 
Hon.  W.  E.  Drikeaed, 

AcUng  Secretary  of  War. 


OONTBAOT  FOB  SALE  OF  ABM8. 

The  War  Department  can  properly  make  no  sale  of  arm«,  oxoept  at  ano- 
tion,  and  on  due  public  notice. 

AtTOBNET  GlliTBRAL'S  OfFIOE, 

September  12, 1869. 
Sib:  The  contract  made  by  your  department  with 
Cooper  and  Pond  for  the  sale  of  six  hundred  old-pattern 
muskets,  being  contrary  to  the  rules  and  regulations  pre- 
scribed by  the  War  Department,  is  irregular,  and  ought 
not  to  be  carried  into  effect  Properly,  the  department 
can  make  no  sale  of  arms,  except  at  auction,  and  on  due 
public  notice.  The  right  of  the  department  to  revoke  ihe 
contract  referred  to  cannot  be  doubted. 

Yours,  very  reqyectfliUy, 

J.  &  BLACaL 
Col.  W.  R.  Dbinkabd, 

Acting  Secretary  of  War. 


ISTHMUS  OF  PANAMA. 

1.  The  aot  of  tbe  goyemment  of  New  Granada,  conceding  to  a  company 

the  exclusive  right  to  conetraci  a  railroad  acrou  the  lathmuB  of 
Panama,  must  be  construed  so  as  to  give  that  right  within  the  true 
geographioal  boundaries  of  the  isthmus. 

2.  Those  boundaries  do  not  extend  on  the  north  to  the  Oosta  Bioa  liiMi 

nor  do  they  include  the  isthmus  of  OhiriquL 

Attobnet  Gbnebal's  Ooticb, 

September  19, 1859. 
Sib  :  Becumng  to  our  conversation  of  last  week,  in 
which  you  asked  my  advice  upon  the  sulyect  of  tbe  grant  by 
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New  Granada  to  the  Chiriqui  company,  I  have  to  say,  that 
I  do  not  think  that  there  is  any  conflict  between  it  and  the 
former  grant  by  the  same  government  to  another  company, 
of  the  exclusive  right  to  make  a  raiboad  across  the  Isthmns 
of  Panama.  The  words  of  the  treaty  between  the  United 
States  and  New  Granada  will  not  be  the  test  by  which  you 
are  to  determine  what  is  or  what  is  not  within  the  true 
limits  of  that  isthmus.  The  act  of  the  New  Granadian 
government,  conceding  to  the  company  the  exclusive  right 
to  make  a  railroad  across  the  Isthmus  of  Panama,  must  be 
construed  so  as  to  give  such  company  that  right  within  the 
true  geographical  boundaries  of  the  isthmus  named. 

I  do  not  think  that  those  boundaries  extend  on  the  north 
to  the  Costa  Rica  line.  Nor  do  they  include  that  portion 
of  the  continent  which  is  called  the  Isthmus  of  Chiriqui. 
But,  this  being  a  geographical  rather  than  a  legal  question, 
any  other  person  is  as  good  a  judge  of  it  as  L  Nevertheless 
I  have  given  you  my  opinion. 

Of  course  it  is  the  business  of  your  department,  rather 
than  mine,  to  assure  the  New  Granadian  government,  if  it 
needs  such  assurance,  that  the  United  States  can  have  no 
objection  to  additional  grants  for  inter-oceanic  railroads. 

The  more  of  such  grants  made  to  our  citizens  the  better; 
provided  they  do  not  conflict  with  one  another,  as,  in  my 
opinion,  the  two  referred  to  in  our  conversation  do  not. 
I  am,  very  respectfully,  yours,  &c., 

J.  S.  BLACK 
Hon.  Lewis  Cass, 
Secretary  of  State. 


ANNULMENT  OP  MAIL  OONTBAOTd. 

If  a  mail  contractor  refuse,  after  being  inBtructed,  to  give  infornaation  as 
to  the  preparations  made  by  him  for  the  performance  of  his  contracti 
his  contract  may  be  annulled  by  the  department 

Attobnby  Obnisral's  Office, 

September  80, 1859. 
Sir:  If  a  mail  contractor  assigns  his  contract  without 
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consent  of  the  Postmaster  General,  or  disobeys  instructions 
of  the  department,  his  contract  may  be  annulled.  It  is 
the  duty  of  a  mail  contractor  to  provide  suitable  means 
for  the  safe  and  regular  transportation  of  the  mail  in  ac- 
cordance with  the  contract  terms ;  and  the  department  has 
a  right  to  know,  within  a  reasonable  time,  before  delivering 
the  mail  to  him,  whether  he  has  made  adequate  provision 
for  the  performance  of  his  stipulated  service.  If  he  be 
instructed  to  give  information  on  that  point,  and  refuses 
or  neglects  to  do  so,  such  disobedience  would  justify  annul* 
ment  of  the  contract. 

A  proper  form  of  annulment  Would  be  an  order  de- 
claring the  contract  annulled,  and  specifying  the  reasons. 
This  order  should  be  promptly  communicated  to  the  con- 
tractor. The  mail  may  be  delivered  to  any  other  party 
'with  whom  suitable  arrangements  have  been  or  can  be 
made  for  its  transportation. 

Very  respectfully,  yours,  &c., 

J.  S.  BLACK. 

Hon.  Horatio  King, 

Acting  Postmaster  Qeneral. 


KING'S  LEGAL  REPRESENTATIVES. 

A.  B.  died,  leaving  an  executor.  On  his  death,  letters  of  administration  on 
the  estate  of  A.  B.  were  taken  ont  in  the  District  of  Columbia  by  C.  D., 
a  creditor,  and  afterwards  letters  were  granted  to  E.  F.,  in  Kentncky, 
the  place  of  decedent's  domicil.  Congress  directed  a  snm  of  money  to 
bo  paid  to  the  legal  representatives  of  A.  B.  SM^  that  C.  B.  was  entitled 
to  receive  the  fand. 

Attorney  General's  Office, 

October  15, 1859. 
Sir  :  I  have  considered  the  questions  arising  upon  the 
act  of  February  28, 1859,  which  directs  you  to  pay  to  the 
legal  representatives  of  Henry  King  the  sum  of  one  thou- 
sand eight  hundred  and  seventeen  dollars  and  thirty-six 
cents.  (11  Stats,  at  Large,  668.) 
There  is  no  ambiguity  upon  the  face  of  this  statute. 
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The  only  trouble  jron  can  possibly  have  is  to  determine  who 
is  the  legal  representative  of  Henry  King.  He  died,  it 
appears,  in  1820,  making  Alexander  King  his  executor. 
Alexander  King  died  many  years  ago.  Three  persons  took 
out  letters  of  administration  at  three  different  times  and 
different  places.  One  of  them  admits  that  he  has  no  right; 
and  the  contest  is,  therefore,  now  between  John  McCalla, 
who  was  appointed  in  the  District  of  Columbia,  on  the  29th 
of  March,  and  Jackson  King,  who  took  out  letters  in  Jessa- 
mine county,  Kentucky,  the  place  of  the  decedent's  domicil, 
on  the  2d  of  April,  1859.  Which  of  these  two  administra- 
tors has  the  legal  right  to  represent  Henry  King,  deceased, 
before  the  Treasury  Department,  in  reference  to  this  claim ! 
In  the  State  of  Kentoicky,  Jackson  Kiiig  has  undoubt- 
edly the  superior  right,  and  in  the  District  of  Columbia,  or 
any  where  else,  his  receipt  for  a  debt  due  by  the  Govern* 
ment  would  be  good.  But  I  cannot  say  that  the  receipt  of 
McCalla,  whose  letters  of  administration  were  granted 
here,  would  not  be  an  acquittance  to  the  Government  of 
equal  validity.  In  short,  although  it  was  not  necessary 
that  letters  of  administrjation  should  be  taken  out  here  in 
order  to  constitute  a  legal  representative  of  Henry  King, 
yet,  such  letters  being  granted,  the  person  who  holds  them 
is  fully  authorized  to  do  within  this  district  all  that  any 
other  administrator  could  lawfully  do  here.  The  two 
administrators,  therefore,  stand  upon  a  level  in  law.  They 
have  both  given  security,  and  they  are  both  bound  to 
account  to  the  distributees  of  the  personal  estate  for  all  the 
money  they  may  receive.  Bat  McGalla  has  the  advantage 
of  the  oldest  appointment  as  administrator,  and  the  first 
application  for  the  money,  which  I  think  is  in  itself  suffi- 
cient to  decide  the  question  in  his  favor.  In  addition  to 
that,  he  has  an  equity;  he  is  a  creditor;  he  has  a  fair 
demand  in  his  own  right  for  a  part  of  the  fund.  It  is  right 
that  he  should  receive  it  and  pay  himself  here,  without 
being  put  to  the  necessity  of  following  a  junior  administnu 
tor  to  Kentucky  for  satisfaction.  If  he  claims  too  much  ol 
the  fund  on  his  own  debt,  the  court  having  jurisdiction  of 
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his  accounts  will  do  justice  to  the  other  pftrtieg  ia  interest 
Very  respectfully,  yours,  &c., 

J.  S.  BLACK 
Hon.  Howell  Cobb, 

Secretary  of  the  Treasury. 


CLAIM  OF  STATE  OF  PENNflTLVANIA. 

The  War  Department  has  the  right  to  supply  a  deficiency  in  the  allow- 
ance of  arms  to  a  State,  under  the  act  of  April  28,  1808,  which  occurred 
in  oonsequenoo  of  a  mistake  in  estima^ng  tiie  number  of  tlie  State 
militia. 

Attoeney  GenbrAl's  Office, 

November  3,  J859. 
Sir  :  I  have  received  your  letter  of  the  2d,  enclosing  the 
papers  in  relation  to  the  claim  of  the  State  of  Pennsylvania, 
under  the  act  of  April  23,  1808,  to  the  quantity  of  arms 
necessary  to  complete  her  quota  for  the  year  1855.  The 
very  clear  report  of  Colonel  Craig  shows  that  a  portion  of 
the  proper  allowance  for  that  year  was  withheld  in  conse- 
quence of  a  palpable  mistake  in  estimating  the  number  of 
the  effective  militia  in  the  State.  I  fully  concur  in  the 
view  of  the  law  which  he  has  presented,  and  therefore  give 
you  my  opinion,  in  reply  to  your  inquiry,  that  your  depart- 
ment has  the  right  to  issue  arms  to  supply  the  deficiency 
mentioned. 

Yours,  respectfully,  Ac, 

J.  S.  BLACK 
Hon.  John  B.  Floyd, 

Secretary  of  War. 


OLAIK  OF  STATE  OF  MINNESOTA. 

Under  the  act  of  March  8,  1869,  appropriating  for  the  payment  to  the  Stats 

of  Minnesota,  for  expenses  incurred  by  Captain  Starkey's  company  of 

-    Minnasota  volunteers,  called  out  by  the  Gorernor  of  the  Territory,  % 
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sum  of  money,  or  bo  mnch  thoreof  as  may  be  necessary,  the  acoonnting 
ofiEicers  of  the  Treasury  are  to  determine,  before  any  payment  is  made,, 
what  amount  the  State  is  entitled  to  receive. 

AtTORNBY   GbITBRAL'S   OlTICBy 

November  4, 1859. 

Sir  :  I  have  considered  the  question  which  you  have 
referred  to  me,  arising  out  of  that  portion  of  the  army 
appropriation  act  of  March  3, 1859,  which  allows  "  for  the 
payment  to  the  State  of  Minnesota,  for  expenses  incurred 
by  Captain  James  Starkey's  company .  of  Minnesota  vol- 
unteers, called  out  by  the  Governor  of  the  Territory  of 
Minnesota,  in  eighteen  (hundred)  and  fifty-seven,  to  protect 
the  settlers  of  the  valley  of  Sunrise  river  against  the  Chip- 
pewa Indians,  two  thousand  six  hundred  and  thirty-nine 
dollars,  or  so  much  thereof  as  may  be  necessary.'* 

The  difficulty  which  you  have  mentioned  is  in  relation 
to  the  effect  of  the  last  clause.  On  the  one  hand,  it  is 
claimed  that  the  particular  sum  named  in  the  act  should 
be  immediately  paid,  and  that  it  should  be  left  to  the  State 
authorities  to  distribute  the  fund  and  decide  how  much  of 
it  may  be  necessary  for  the  purpose  specified.  On  the 
other  hand,  the  accounting  officers  of  the  Treasury  deem 
it  their  duty  to  examine  the  accounts  for  these  expenses, 
as  in  other  cases,  and  to  determine,  before  any  payment  is 
made,  what  amount  the  State  is  entitled  to  receive. 

I  am  of  opinion  that  this  latter  construction  of  the  law 
is  the  true  one.  The  act  does  not  require  the  Secretary 
of  the  Treasury  to  pay  two  thousand  six  hundred  and 
thirty-nine  dollars  to  the  State  of  Minnesota;  but  directs 
him  to  pay  only  so  much  thereof  as  may  be  necessary  to 
cover  the  expenses  of  the  volunteers.  Surely  this  throws 
upon  the  department  of  which  he  is  the  head  the  respon- 
sibility of  examining  the  accounts  for  these  expenses,  and 
of  ascertaining  the  sum  which  will  be  required  to  meet 
them. 

At  the  time  of  the  passage  of  the  act  all  of  the  expenses 
had  been  incurred.  They  were  neither  future  nor  contin- 
^ent    Minute  statements  of  the  particular  items  had  been 
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laid  before  the  proper  committee.  The  qualifying  clause 
in  the  appropriation  was  not,  therefore,  intended  to  meet 
the  event  of  a  subsequent  change  in  their  actual  amount, 
but  to  provide  for  a  possible  variation  between  the  esti- 
mate presented  and  the  true  sum,  when  it  should  be  regu* 
larly  ascertained.  It  affords  conclusive  evidence  that 
Congress  did  not  mean  to  decide  upon  the  validity  of  the 
accounts  in  detail. 

If  the  volunteers  had  been  paid  by  the  State,  and  if  the 
appropriation  had  been  to  reimburse  her  for  the  money 
thus  laid  out,  the  only  duty  of  the  accounting  officers 
would  have  been  to  find  out  how  much  had  been  expended 
for  that  purpose.  But  the  facts  present  a  different  case. 
It  is  clear  that  the  accounts  should  be  audited  in  the  usual 
manner. 

Tours,  very  respectfully, 


J.  S.  BLACK 


Hon.  John  B.  Floyd, 

Secretary  of  War. 


JIHENO  AKD  GOLUS  BANOHBS. 

i.  Where  two  grants  of  land  in  Oalifornia  lay  afoul  of  one  another,  the 
claimant  who  has  the  prior  grant,  and  ohtained  the  first  judicial  con- 
firmation, has  a  title,  better  in  law  and  equity  than  the  other. 

2.  In  such  a  case,  the  surveyor  general  of  California  should  locate  the 
whole  of  the  senior  grant  as  it  would  have  been  located  if  no  opposing 
claim  to  the  land  existed. 

8.  In  such  a  case,  the  owners  of  the  Junior  grant  are  entitled  to  tho  residue 
of  the  land  within  the  limits  of  their  grant,  after  satisfy  ing  the  calls  of 
the  senior  grant 

L  The  act  of  March  8, 1861,  section  18,  authorizes  the  surveyor  general  to 
determine,  in  case  of  conflicting  claims  to  the  same  land,  which  of  the 
two  cUdmants  has  a  better  right,  according  to  the  principles  of  justice. 

Attornby  General's  Office, 

Novmber  9, 1859.    ^ 
Snt :  From  your  letter,  dated  May  9, 1869,  and  the  docu- 
ments which  accompany  it,  I  learn  that  Manuel  Jimeno 
received  from  the  Mexican  government,  in  due  form,  a 
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grant  for  eleven  leagues  of  land  lying  upon  the  Sacramento 
river.  The  shaipe  and  situation  of  the  land  granted  are 
described  in  the  act  of  concession,  and  defined  more  ex- 
actly by  a  map  accompanying  the  expediente.  Subsequent 
to  the  date  of  Jimeno's  grant,  another  grant  was  made  to 
John  Bidwell  of  a  tract  called  Colus,  also  lying  upon  the 
Sacramento  river.  The  precise  location  of  this  grant  is 
also  ascertainable  without  difficulty  from  the  description 
contained  in  the  grant  and  the  diseno.  The  two  being 
compared  together,  it  becomes  very  clear  that  one  lies  afoul 
of  the  other.  Both  parties  have  obtained  decrees  of  con- 
firmation by  the  board  of  land  commissioners,  by  the  dis- 
trict court  of  the  United  States  for  California  and  by  the 
Supreme  Court  Jimeno,  or  those  claiming  under  him, 
not  only  has  the  advantage  of  his  competitor  in  the  priority 
of  the  grant,  but  was  first  in  obtaining  the  several  decrees 
of  confirmation.  Without  repeating  the  questions  which 
you  propounded  to  me,  I  shall  answer  all  the  points  that 
have  been  raised  in  your  department  concerning  the  rights 
of  these  claimants  with  respect  to  surveys  and  patents. 

Both  parties  are  not,  and  cannot  be,'  entitled  to  the  land 
which  both  of  them  claim.  The  title  of  one  is,  beyond 
all  question,  paramount  to  that  of  the  other.  It  cannot 
be  that  the  junior  grant  is  equal  to  the  senior.  At  the 
time  the  concession  was  made  by  the  government  of 
Mexico  of  the  Colus  tract,  Jimeno  was  the  owner  of  the 
land  in  controversy,  and  that  government  had  no  right 
which  it  could  convey.  The  Jimeno  title,  then,  being  in 
every  respect  prior  in  point  of  time,  must  be  regarded  as 
better  in  law  and  equity  than  the  other.  It  must  take  the 
interference,  to  the  total  exclusion  of  the  other  claim. 

It  is  the  plain  and  manifest  duty  of  the  surveyor  general 
to  locate  the  whole  of  the  Jimeno  ranch  just  as  it  would 
have  been  located  if  no  opposing  claim  to  the  land  it  covers 
had  been  set  up.  The  owners  of  the  Colus  grant  are  enti- 
tled to  whatever  land  may  still  be  left  within  the  proper 
limits  of  their  grant,  after  satisfying  the  calls  of  the  Jimeno 
tract.    The  surveyor  general,  however,  may  run  on  the 
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ground  and  designate,  in  some  proper  way  upon  his  plot, 
the  lines  which  would  have  heen  assigned  to  the  Colus 
ranch,  in  case  it  had  not  heen  interfered  with.  But  he 
•annot  return  for  patenthig  more  than  one  of  two  conflict* 
ing  surveys  of  the  same  land. 

It  follows,  from  what  I  have  said,  that  it  is  lawful,  in  a 
case  like  this,  to  survey  to  the  claimant  under  the  junior 
grant  less  land  than  was  confirmed.  The  elder  grant  must 
hskve  what  it  cidls  for,  and  the  junior  can  take  only  what 
iileft. 

These  views  coincide  not  only  with  the  instructions 
issued  hy  your  department  to  the  surveyor  general,  hut 
also  with  the  18th  section  of  the  act  of  March  8, 1851, 
(10  Stats,  at  Large,  248,)  which  gives  to  the  surveyor  gen- 
•nal  the  same  power  and  authority  as  are  conferred  on  the 
register  of  the  land  office  and  receiver  of  public  moneys  of 
Louisiana,  by  the  6th  section  of  the  act  of  March  8, 1881. 
The  provision  in  the  act  of  1881,  referred  to  in  that  of 
1851,  is  one  which  authorizes  the  register  and  receiver  to 
decide  between  the  parties,  when  they  are  unable  to  agree 
among  themselves,  in  such  manner  as  may  be  consistent 
with  the  principles  of  justice.  To  decide,  in  that  act, 
means  to  determine  which  of  the  two  claimants  has  the 
better  right  according  to  the  principles  of  justice.  The 
surveyor  general's  decision,  however,  is  not  final,  and  does 
not  preclude  a  future  inquiry  by  the  proper  judicial  tri- 
bunals. While,  therefore,  he  should,  in  this  case,  return 
the  Jimeno  survqr  for  patenting,  it  is  proper  that  he  should 
do  nothing  which  will  obscure  the  ri^^  of  &e  other  parly, 
or  prevent  a  fiEiir  investigation  of  it. 

1  am,  very  respectfully,  yours,  &c., 

J.  S.  BLACK. 
Hon.  Jacob  Thompsok, 

Secretary  of  the  IfUerior. 
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COLLEOTOB  OF  CUSTOMS  AS  IKFOBMEB 

A  collector  of  customs  may  become  an  informer  and  receive  a  portion  of 
the  penalties  under  section  two  of  the  act  of  July  7, 1888,  in  relation  V9 
steamboats,  and  under  the  acts  prohibiting  the  slave  trade. 

Attorney  Gbnbral's  Office, 

November  9, 1859. 
Sir:  I  have  considered  the  questions  which  you  have 
submitted  concerning  the  right  of  a  collector  of  customs  to 
become  an  informer  and  receive  a  portion  of  the  penalties, 
xmder  the  second  section  of  the  act  of  July  7, 1888,  in  relar 
tion  to  steamboats,  and  under  the  acts  prohibiting  the  i^lave^ 
trade. 

In  Steele  vs.  Bennett,  (8  S.  and  B.,  658,)  the  captain  of 
a  revenue  cutter  was  permitted  to  recover  a  share  of  a 
forfeiture  incurred  under  the  non-intercourse  act  of  March 
1,  1809.  In  another  case,  reported  in  Davies  R.,  870,  it 
was  held  that  inspectors  of  customs  were  entitled,  as 
informers,  to  receive  a  share  of  a  forfeiture  under  the  act 
of  March  2, 1799.  I  can  conceive  no  argument  against  the 
right  of  a  collector  to  become  an  informer  in  the  instances 
mentioned  by  you,  which  is  not  met  by  the  reasoning  of 
the  judges  in  the  cases  above  cited*  I  am,  therefore,  of 
opinion  that  he  may  receive  a  share  of  the  penalties  under 
the  laws  to  which  you  have  referred. 

Yours,  very  respectfully,  ' 

J.  S.  BLACK 
Hon.  Howell  Cobb, 

Secretary  of  the  Treasury, 


BBOOKS'S  OONTBAOT. 

Though  the  head  of  a  department  has  no  right  to  set  off  one  independent 
claim  against  another;  yet  where  debits  and  credits,  claims  and  counter 
claims,  arise  between  the  Government  and  a  contractor  out  of  the  same 
contract,  he  may  ascertain  both,  and  regard  that  party  as  debtor  against 
whom  the  balance  is  found  to  be- 
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Attornbt  Genbral's  Office, 

November  14, 1859. 

Sir:  One  Thomas  IT.  Brooks  made  a  contract  with'  the 
Government  on  the  8th  of  October,  1858,  to  deliver  twenty- 
six  hundred  barrels  of  beef  at  the  Brooklyn  navy  yard. 
And  on  the  22d  of  October,  1853,  made  another  contract 
to  deliver  fourteen  hundred  barrels  of  beef  at  the  Gosport 
navy  yard.  He  failed  to  deliver  any  portion  of  the  beef 
contracted  for,  except  three  hundred  and  ninety-two  bar- 
rels, which  were  delivered  at  the  Brooklyn  navy  yard  on 
the  17th  of  July,  1854;  and  this  quantity  is  alleged  to  have 
been  delivered  by  J.  Porter  Brawley,  one  of  his  sureties, 
Vho  now  claims  payment  for  it  from  the  United  States. 
An  account  was  made  out  on  the  24th  of  October,  1855,  by 
the  proper  officers  of  the  Navy  Department,  in  which 
Brooks  was  credited  with  the  three  hundred  and  ninety- 
two  barrels  delivered,  being  $5,680  08,  and  charged  with 
the  excess  paid  on  the  several  purchases  of  beef,  made  in- 
consequence of  his  failure  to  comply  with  the  stipulations 
of  the  contracts.  This  left  a  balance  in  his  favor  of  $52  25. 
Mr.  Brawley  now  asks  that  you  reverse  the  decision  made 
by  the  Bureau  of  Provisions  and  Clothing,  which  I  suppose 
to  have  been  approved  by  your  predecessor,  open  the 
account,  and  direct  him  to  be  paid  the  whole  price  of  the 
three  hundred  and  ninety-two  barrels  of  beef  delivered  at 
Brooklyn. 

Inasmuch  as  the  delivery  was  made  and  accepted  under 
the  contract,  we  must  regard  it  as  made  for  the  contractor. 
This,  therefore,  is  not  a  case  which  can  be  distinguished 
in  principle  from  what  it  would  be  if  the  beef  had  been 
delivered  by  Brooks  instead  of  Brawley.  The  right  of  the 
one  to  receive  the  price  of  it  is  not  better  than  the  right 
of  the  other  would  have  been. 

But  Mr.  Brawley  claims  that  the  department  shall  con- 
sider only  so  much  of  the  contract  as  has  been  fulfilled, 
and  throw  out  of  view  all  the  facts  relative  to  its  non-ful- 
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filment;  and  this  claim  he  bases  upon  the  words  of  the  act 
of  Congress  incorporated  into  the  contract,  which  declares 
that  in  case  of  failure  to  fulfil  his  contract,  twice  the  con- 
tract price  of  the  beef  shall  be  forfeited  as  liquidated  dam- 
agesy  ^^to  be  sued  for  in  the  name  of  the  United  States  in 
any  court  having  jurisdiction  thereof/'  (5  Stats,  at  Large, 
617.)  He  thinks  that  this  ought  to  be  construed  literally  as 
the  exclusive  remedy  of  the  Government  for  the  failures  of 
the  contractor.  In  other  words,  that  the  United  States 
should  pay  him  a  certain  sum  of  money  under  a  contract, 
and  then  sue  him  upon  that  same  contract  to  recover  it  back. 
I  am  of  opinion  that  though  the  head  of  the  department  has 
no  right  to  set  off  one  independent  claim  against  another, 
yet  where  debits  and  credits,  claims  and  counter  claims, ' 
arise  between  the  Government  and  a  contractor  out  of  the 
same  contract,  it  is  always  right  to  ascertain  both,  and 
regard  that  party  as  the  debtor  against  whom  the  balance 
is  found  to  be. 

In  this  case  the  stipulation  of  the  contract  is  for  damages 
equal  to  twice  the  price  of  the  beef  which  the  contractor 
foiled  to  deliver.  He  has  been  charged  with  only  the  dif- 
ference between  the  contract  price  and  the  price  which  the 
Government  found  it  necessary  to  pay  for  other  beef  of 
the  same  quality. 

The  sum  actually  charged  against  him  is  not  within  fifty 
thousand  dollars  as  large  as  it  would  have  been  if  calcu- 
lated according  to  what  he  now  alleges  to  be  the  true 
standard.  It  may  be  that  the  contractor  and  his  sureties 
are  right  in  supposing  that  the  department  has  committed 
an  error  in  not  charging  them  ten  times  as  much  as  it  did, 
but  they  are  the  last  parties  that  ought  to  make  a  stir  about 
that,  unless  they  think  that  by  getting  the  money  which  is 
credited  to  them  into  their  own  hands  they  can  avoid  pay- 
ing anything  at  all  to  the  Government 

I  do  not  see  how  this  affair  can  be  settled  more  favorably 
to  the  accounting  parties  than  it  was  in  1855,  but  I  can 
readily  see  how  a  very  plausible  argument  might  be  made 
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in  favor  of  a  rea^jastment  which  woald  make  it  mnch  worsd 
for  them. 

I  am,  very  respectfully,  yours,  Ac, 

J.  S.  BLACK 
Hon.  Isaac  Toucbt, 

Seereiary  of  iht  Navtf. 


WILSOK  AGER'S  IKVENTI0N8. 

1.  Where  the  inyentor  of  a  machine,  before  a  patent  iBflues  to  him,  makes 
a  ftill  and  complete  assignment  of  all  his  right  to  another,  the  assigneo 
is  entitled  to  have  the  patent  issued  in  his  own  name;  but,  where  tho 
assignment  of  the  inventor's  right  is  only  partial,  although  the  parts 
excepted  be  very  small,  the  assigpiee  has  no  legal  claim  to  the  patent 

SL  An  inrentor  stipulated  with  certain  parties  that  they  should  have  the 
exclusive  use  and  ownership  of  any  and  all  inventions  which  he  might 
thereafter  make  for  the  cleaning  of  rice,  in  any  and  all "  countries,'' 
in  which  the  parties  then  were,  or  might  thereafter  be,  interested  in 
four  other  patents  taken  out  by  the  inventor.  In  three  of  the  other 
previous  patents  the  parties  had  an  interest  eoextensive  with  the 
United  States;  in  the  fourth,  they  had  an  interest  throughout  the 
United  States,  except  the  cities  of  New  York  and  Boston.  After- 
wards the  inventor  made  another  machine  for  cleaning  rice.  Held, 
that,  under  the  contract  mentioned,  the  assignees  wore  entitled  io 
have  the  patent  for  the  new  machine  issued  in  their  own  names. 

Attoknby  General's  Office, 

November  28, 1859. 

Sir  :  Wilson  Ager  has  recently  invented  an  improve- 
ment in  cleaning  rice  and  preparing  it  fcOr  market,  which 
entitles  him  or  his  assignee  to  a  patent,  and  such  patent 
has  been  ordered  by  the  proper  office  to  be  issued.  But 
Woolf  &  Jordan  claim  that  they  are  Ager's  assignees, 
and  that  therefore  the  patent  should  be  issued,  not  to  him, 
but  to  them.  I  shall  deal  with  the  facts  of  this  case  iu  the 
concrete,  because  I  am  doubtfiil  whether  an  answer  to  the 
abstract  questions  propounded  to  me  will  be  sufficient  to 
reach  the  real  difficulties  that  surround  it 

Where  the  inventor  of  a  new  machine,  before  a  patent 
issues,  makes  a  full  and  complete  assignment  of  all  his 
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right  to  another  person,  the  assignee  may  have  the  patent 
issued  in  his  own  name.  Such  are  the  judicial  decisions^ 
and  such  has  been  the  long  continued  and  unvarying  prac- 
tice of  the  Patent  Office. 

But  where  the  transfer  or  assignment  of  the  inventor*s 
right  is. only  partial,  although  the  part  excepted  be  very 
small,  I  do  not  think  that  the  assignee  has  any  legal  claim  to 
the  patent  He  must  allow  it  to  go  out  in  the  name  of  the 
inventor,  and  be  held  by  him  in  trust  for  the  use  of  the 
assignee  to  the  extent  of  the  equities  which  he  has  by 
virtue  of  his  contract. 

If  it  be  true,  therefore,  that,  in  this  case,  Woolf  k 
Jordan  have  but  a  partial  assignment  of  Ager's  right  under 
the  patent  that  he  is  now  asking  for,  they  cannot  demand 
the  issuance  of  the  patent  to  them.  If,  on  the  contrary, 
the  assignment  is  ftiU  and  perfect  of  all  the  territory  of  the 
United  States,  the  demand  which  they  make  to  have  the 
patent  in  their  own  name  is  a  perfectly  lawful  one.  The 
question  is  to  be  settled  by  an  examination  of  the  contract 
which  Ager  made  with  Woolf  &  Jordan,  on  the  28d  of 
December,  1858. 

In  that  contract  he  stipulated  that  they  should  have  the 
exclusive  use  and  ownership  of  any  and  all  improvements 
and  inventions  which  he  (Ager)  might  thereafter  make  for 
the  cleaning  of  rice  and  its  preparation  for  market,  in  any 
and  all  countries  in  which  said  Woolf  &  Jordan  then 
were,  or  might  thel'eafber  be,  interested  in  four  certain 
other  patents  taken  out  by  Ager.  What  four  previous 
patents  are  referred  to  in  this  contract  is  not  disputed. 
In  three  of  them  Woolf  &  Jordan  have  an  interest  which 
extends  over  every  part  of  the  United  States.  In  the 
fourth  patent  they  also  have  an  interest  throughout  the 
entire  United  States,  except  the  cities  of  New  York  and 
Boston.  Do  these  facts  give  to  Woolf  &  Jordan  an  inter- 
est in  this  country,  that  is,  in  the  United  States,  in  the 
four  patents  referred  to  ? 

The  inventor  admits  that,  with  reference  to  the  first 
three  patents,  Woolf  &  Jordan  have  an  interest  in  the 
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coQDtry ;  but,  with  reference  to  the  ionrth,  he  says  they 
have  not  an  interest  in  the  conntry,  if  the  word  "  country  ** 
be  understood  as  meaning  the  whole  of  the  United  States. 
They  certainly  have  an  interest  in  this  country,  and  the 
contract  does  not  say  that  the  interest  must  be  in  the  whole 
country  or  coextensive  with  the  limits  of  the  Union.  In 
order  to  get  rid  of  what  seems  to  me  the  plain  grammatical 
construction  of  the  words  used  in  the  stipulation,  the  in- 
ventor resorts  to  the  idea  that  Boston  is  a  country,  New 
York  a  country,  and  the  rest  of  the  United  States  another 
country.  I  cannot  understand  it  so.  I  think  the  assignees 
have  an  interest  in  this  country  in  the  fourth  patent  as 
well  as  in  the  three  others ;  although  in  the  fourth  there 
was  an  exception  of  the  cities  of  New  York  and  Boston. 
It  coi^aes  to  this,  if  we  take  the  words  of  the  contract  in 
their  ordinary  sense;  and  I  do  not  find  anything  in  the 
previous  agreements  of  the  parties  sufficient  to  satisfy  me 
that  they  did  not  understand  the  word  "  country  "  as  other 
people  understand  it  If  it  were  a  doubtful  question,  the 
doubt  ought  to  be  resolved  in  favor  of  the  assignee,  because, 
in  all  contracts  between  private  individuals  for  the  sale  of 
anything,  the  construction  is  to  be  strict  against  the  vendor, 
and  as  favorable  to  the  vendee  as  is  consistent  with  reason. 
There  is  another  argument  tending  fo  the  same  conclusion, 
and  that  is,  that  where  any  man  sells  a  thing  to  another, 
equity  will  imply  that  he  has  stipulated  not  to  do  anything 
afterwards  which  will  diminish  the  value  of  the  thing  sold 
in  the  hands  of  the  vendee,  or  that,  if  he  does,  the  profits 
of  it  shall  inure  to  the  benefit  of  the  vendee.  To  sell  a 
machine  which,  at  the  time  of  the  sale,  is  superior  to  all 
others  in  use  for  a  particular  purpose,  and  to  receive  the 
price  of  it  as  such,  and  then  afterwards  to  supersede  that 
machine  by  another  one,  is  a  process  by  which  the  inventor 
might  enrich  himself  very  dishonestly  at  the  expense  of 
his  assignees.  But,  without  reference  to  this  equitable 
view  of  the  subject,  it  is  enough,  in  the  present  case,  that 
Ager  has  estopped  himself,  by  his  contract,  from  claiming 
the  patent  as  against  Woolf  &  Jordan. 
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On  the  whole,  I  am  of  opinion  that  the  patent  should 
issue  to  the  assignees,  and  not  to  the  inventor. 
I  am,  very  respectfully,  yours,  &c,, 

J.  S.  BLACK. 
!B[on.  Jacob  Thompson, 

Secretary  of  the  Interior. 


OATO  VEBDB. 

The  President  has  no  power  to  annex  a  guano  island  to  the  United  States 
while  a  diplomatic  question  as  to  jurisdiction  is  pending  between  this 
Government  and  that  of  a  foreign  nation. 

Attoeney  General's  Office, 

December  14,  1859. 

Sir:  The  papers  sent  me  by  you  show  that  "W.  J.  Ken- 
dall, of  Baltimore,  has  petitioned  to  be  protected  in  the 
possession  of  a  guano  island,  in  the  Caribbean  sea,  called 
Cayo  Verde.  It  also  appears  that  Cayo  Verde  is  regarded 
by  the  British  government  as  under  the  dominion  of  that 
power,  and  belonging  to  the  Bahamas;  Lord  Lyons  having 
given  notice  that  the  removal  of  guano  therefrom  by  an 
American  would  be  considered  not  only  a  trespass,  but  a 
hostile  aggression. 

Before  a  citizen  of  Jthe  United  States  can  be  entitled  to 
the  benefit  of  the  act  of  1858,  it  must  appear  that  the 
island,  rock,  or  key  upon  which  he  has  discovered  guano, 
was  not,  at  the  time  of  its  discovery,  within  the  lawful 
jurisdiction  of  any  other  government  In  the  present  case 
Cayo  Verde  is  distinctly  asserted  by  the  British  govern- 
ment to  be  within  its  jurisdiction.  The  President  has  no 
right  under  the  law  to  annex  the  island  to  the  United 
States,  or  to  put  any  American  citizen  in  possession  of  it, 
until  the  diplomatic  question  raised  by  the  British  minister 
shall  be  finally  settled,  and  not  then  unless  it  be  settled  in 
our  jEa-vor. 

I  am,  very  respectfully,  yours,  Ac. 

J.  S.  BLACK 

Hon.  Lewis  Cass, 

Secretary  ef  State. 
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ADVBBTISEMBNT  OF  CONTBACTS. 

In  the  ezeoation  of  a  statute  authorizing  the  President  to  ereot  a  court 
house  in  the  city  of  Baltimore,  it  was  held  to  be  the  duty  of  the  Presi- 
dent to  invite  general  competition  for  the  contract  by  an  advertisement 
to  be  published  for  at  least  sixty  day,  under  the  provision  in  the  act  of 
August  81, 1862,  requiring  all  contracts  to  be  advertised  for  that  length 
of  time  before  letting. 

Attobnby  Qewbeal's  Office, 

January  17, 1860. 

Sir  :  In  the  act  of  Augnst  18, 1856,  making  appropria- 
tions for  certain  civil  expenses  of  the  Government  for  the 
year  ending  the  80th  of  June,  1867,  (11  Stats,  at  Large,  88,) 
there  is  among  other  things  an  appropriation  of  $200,000 
"to  enable  the  President  to  procure  and  pay  for  a  site  for 
a  building  for  the  accommodation  of  the  United  States 
courts  in  the  city  of  Baltimore,  and  to  erect  thereon  a  fire- 
proof building,  for  such  purpose  and  on  such  plan  as  the 
President  may  approve."  The  question  you  have  sub- 
mitted to  me  is,  whether  in  the  execution  of  this  law  you 
can  legally  make  a  contract  for  the  erection  of  a  court 
house  on  the  lot  you  have  purchased  for  that  purpose, 
without  previously  advertising  for  proposals  ? 

By  the  fifth  section  of  the  act  of  March  8, 1809,  (2  Stats, 
at  Large,  536,)  it  is  provided  that  "all  purchases  and  con- 
tracts for  supplies  or  services  which  are,  or  may,  according 
to  law,  be  made  by  or  under  the  direction  of  either  the 
Secretary  of  the  Treasury,  the  Secretary  of  War,  or  the 
Secretary  of  the  Navy,  shall* be  made  either  by  open  pur- 
chase or  by  previously  advertising  for  proposals  respecting 
the  same."  There  could  be  no  possible  doubt  that  this 
provision  would  cover  the  case  in  question,  if  the  law  was 
to  be  executed  by  the  head  of  either  the  Treasury,  War,  or 
Navy  Department.  You  might  delegate  the  power  to 
either  of  those  officers  and  thus  bring  it  within  the  letter 
of  the  law.  Mr.  Pierce  did  place  it  under  the  direction 
and  control  of  the  Treasury  Department  If  it  had 
remained  where  he  placed  it,  an  advertisement  for  pro- 


I 
408  HON.  JEREMIAH  S.  BLACK 

AdvertiBement  of  Contraoti. 

posals  would  have  been  indispensable.  You  can  refer  it 
back  to  the  same  department,  or  to  another,  whenever  you 
think  it  best  to  do  so ;  but  will  it  be  said  that  in  relation  to 
the  same  subject-matter  you  can  put  on  or  throw  off  the 
restriction  of  the  statute,  whenever  it  is  your  pleasure 
either  to  act  in  your  own  person  or  direct  the  action  of  an 
officer,  for  whose  official  conduct  you  are  responsible,  as 
much  as  you  are  for  your  own?  Is  it  true  that  the  law 
requiring  advertisement  was  in  full  force  during  the  admin- 
istration of  President  Pierce,  while  under  yours  it  is  of  no 
oblijgation  whatever?  What  will  be  the  rule  if  the  pro- 
posals are  directed  to  you,  and  you  hand  them  to  a  Secre- 
tary to  award  the  contract  and  see  it  executed  ?  Will  the 
act  of  1809  apply  to  the  case  while  it  is  in  the  hands  of  the 
Secretary,  but  not  to  you  before  you  give  him  authority 
over  the  matter?  This  looks  too  much  like  an  exercise  of 
the  suspending  power  to  be  thought  of.  I  am  of  opinion 
that  although  this  case  is  not  within  the  letter  of  the  law 
of  1809,  the  reasons  which  I  have  mentioned  bring  it 
within  the  spirit  of  that  statute,  and  require  you  not  merely 
as  a  matter  of  policy  and  justice,  but  as  a  legal  obligation, 
to  invite  proposals  by  public  advertisement 

But  the  act  of  1809  ia  not  the  only  law  upon  the  subject, 
nor  are  the  Secretaries  of  the  Treasury,  War,  and  Navy,  the 
only  officers  of  the  Government  to  which  similar  provisions 
extend.  The  act  of  August  31,  1852,  making  appropria- 
tions for  the  year  ending  80th  of  June,  1853,  declares  that 
"all  contracts  shall  hereafter  be  advertised  at  least  sixty 
days  before  letting."  These,  words  are  so  general  as  to 
make  it  extremely  difficult  to  limit  them  to  any  particular 
class  or  species  of  contracts.  It  is  true  that  this  is  con- 
tained in  a  proviso  in  an  act,  some  parts  of  which  have 
special  reference  to  buildings  in  the  District  of  Columbia. 
The  general  and  the  special  provisions  are  so  awkwardly 
mixed  up  together  as  to  give  a  very  strong  coloring  to  the 
opinion  that  the  whole  proviso  was  intended  to  regulate 
the  making  of  contracts  in  this  city.  Still,  I  do  not  think 
this  clear  enough  to  justify  me  in  construing  the  phrase 
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^*  all  contractB"  as  meaning  only  contracts  for  buildings  at  a 
particular  place.  Congress  could  easily  have  confined  the 
operation  of  the  statute  within  limits  as  narrow  as  it  chose 
to  prescribe,  and  the  use  of  this  comprehensive  phrase, 
without  any  limitation,  ought  certainly  to  be  regarded  as  a 
desire  that  no  limitation  should  be  imposed.  If  I  am  right 
in  this  view  of  the  act  of  1852,  it  is  as  necessary  for  the 
President  to  advertise  for  the  building  of  a  court  house  at 
Baltimore,  as  it  would  be  for  any  Secretary  to  do  the  same 
thing  in  reference  to  a  public  building  in  the  District  of 
Columbia. 

There  are  considerations  which  might  lead  to  a  different 
conclusion,  and  I  do  not  deny  that  I  have  been  somewhat 
impressed  by  them.  Perhaps  in  the  absence  of  precedent 
I  might  have  been  inclined  to  the  other  side  of  the  ques- 
tion. But  it  is  not  alleged  that  any  authority  exists  in 
favor  of  the  narrower  construction,  except  that  of  Mr.  Crit- 
tenden. There  is  no  opinion  of  his  in  the  books.  Mr. 
Cushing  cites  it  from  manuscript.  (See  6  Opinions,  407.) 
I  have  caused  a  search  to  be  made  for  it  among  the  records 
of  the  office,  and  it  cannot  be  found.  I  am  therefore 
whoUy  unable  to  ascertain  the  grounds  upon  which  he 
held  that  the  act  of  1852  "  applies  only  to  contracts  to  be 
executed  in  the  city  of  Washington.*'  Mr.  Cushing  did 
not  agree  with  him,  but  forbore  to  enter  at  length  upon 
the  discussion  of  the  question,  because  the  point  then 
before  him  did  not  require  it  This  is  all  the  light  that  my 
predecessors  have  furnished  on  the  subject.  But  informa- 
tion which  I  have  received  from  the  Bureau  of  Construc- 
tion satisfies  me  that  ever  since  1852  it  has  been  the  con- 
stant and  uniform  practice  in  all  the  departments  of  the 
Government  to  advertise  for  proposals  in  every  case  of  a 
contract  like  this.  This  is  authority  not  to  be  lightly  dis- 
regarded in  construing  the  law.  The  Supreme  Court  itself 
has  often  said  that  the  practice  of  the  Qovemment  is 
entitled  to  great  respect,  and  in  some  cases  to  overwhelm- 
ing weight  where  the  question  before  a  judicial  tribunal  is 
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upon  the  construction  of  the  law  under  which  such  practice 
arose. 

On  the  whole,  I  am  quite  well  satisfied  that,  whether 
you  execute  this  law  in  your  own  proper  person  or  through 
one  of  your  subordinate  officers,  you  should  see  that  gen- 
eral competition  is  invited  by  an  advertisement  to  be  pub- 
lished for  at  least  sixty  days. 

I  am,  very  respectfully,  yours,  Ac, 

J.  S.  BLACK 

7he  President. 


CONSTRUCTION   OF   ACT   OBGANIZINO   KANSAS   AND 
NEBRASKA. 

Under  the  act  of  May  80, 185i,  organizing  the  TerritorieB  of  Nebraska  and 
KansaSf  two-thirds  of  a  quorum  of  the  Territorial  Legislature  constitute 
the  majority  necessary  to  pass  a  bill  which  the  Governor  has  vetoed. 

Attorney  General's  Office, 

Janmry  81, 1860. 

Sir  :  The  question  proposed  in  your  letter  of  the  19th, 
is  "  whether,  under  the  act  of  May  30, 1854,  entitled  *An  act 
to  organize  the  Territories  of  Kehraska  and  Kansas,'  two- 
thirds  of  all  the  membeFS  of  each  branch  of  the  Legislature 
respectively,  or  two-thirds  of  a  quorum  only,  constitute  the 
majority  required  to  pass  a  bill  over  the  Governor's  veto." 
(10  Stats,  at  Large,  286.) 

The  twenty-fourth  section  of  that  act  provides  that 
<<  every  bill  which  shall  have  passed  the  Council  and  House 
of  Representatives  of  the  said  Territory,  shall,  before  it 
becomes  a  law,  be  presented  to  the  Governor  of  the  Terri- 
tory;  if  he  approve,  he  shall  sign  it;  but  if  not,  he  shall 
return  it  with  his  objections  to  the  house  in  which  it  orig- 
inated, who  shall  enter  the  objections  at  large  on  their 
journal,  and  proceed  to  reconsider  it;  if  after  such  recon- 
sideration two-thirds  of  that  house  shall  agree  to  pass  the 
bill,  it  shall  be  sent,  together  with  the  objections,  to  the 
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Other  hoase,  by  which  it  shall  likewise  be  reconsidered, 
and  if  approved  by  two^thirds  of  that  house  it  shall  become 
a  law." 

.The  question  which  you  have  submitted  has  arisen  on 
the  construction  of  the  sentence  last  quoted.  That  sen- 
tence is  in  the  very  words  of  a  part  of  the  seventh  seoticHi 
of  the  first  article  of  the  Constitution  of  the  United  States, 
in  relation  to  bills  which  have  been  returned  to  either 
house  of  Congress  by  the  President,  with  his  objections. 
But  it  appears  to  be  well  settled,  that  under  the  provision 
in  the  Constitution,  two-thirds  of  the  members  present, 
when  constituting  a  quorum  to  do  business,  can  pass  a  bill 
which  has  been  vetoed  by  the  President.  (Cong.  Globe,  let 
ses.  84th  Cong.,  part  ii,  pp.  1542-50.  Cushing's  Law  of 
Legislatives  Assemblies,  sec.  2887.)  I  haVe  no  doubt  that 
this  is  the  true  construction  of  the  clause,  and  that  it 
should  be  applied  to  the  same  words  when  used  in  the  act 
of  May  30, 1854. 

I  am  therefore  of  opinion  that  two-thirds  of  a  quorum  of 
the  respective  branches  of  the  Territorial  Legislature  con- 
stitute the  m^ority  necessary  to  pass  a  bill  which  the  Gov- 
ernor has  returned  with  his  objections. 

Yours,  very  respectfully, 

J.  8.  BLACK 

Hon.  Lewis  Cass, 

Secretary  of  State. 


MILEAGE  OF  DISTBICJT  ATTOBNBYS. 

1.  A  district  attorney  is  entitled,  under  the  act  of  February  28,  1858,  to 
mileage  only  ft'om  the  place  of  his  permanent  residence  to  the  place 
where  the  court  is  held. 

2b  He  is  entitled  to  mileage  to  and  from  court,  as  of  right,  in  all  cases  of  his 
lawful  attendance  on  court  at  a  distance  from  his  place  of  abode. 

Attobnet  Oekbral's  Office, 

Febrmry  11,  I860, 
SiB:  I  have  been  able  to  give  but  a  brief  examination  to 
the  questions  which  you  have  referred  to  me  in  relation  to 
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the  mileage  of  a  district  attorney.  The  act  of  26th  Feb- 
ruary, 1858,  allows  him  "  for  traveling  froiii  the  place  of 
his  abode  to  the  place  of  holding  any  court  of  the  United 
States  in  his  district,  and  to  the  place  of  any  examination 
before  a  judge  or  commissioner  of  any  person  or  parsons 
charged  with  crime,  ten  cents  per  mile  for  going  and  ten 
cents  for  returning.^'    (10  Stats,  at  Large,  162.) 

By  the  "place  of  his  abode"  I  understand  the  officer's 
place  of  residence.  This  is  the  usual  meaning  of  the  words, 
and  it  is  moreover  evident,  from  the  clause  immediately 
preceding  the  one  above  quoted,  that  they  are  employed 
in  their  ordinary  sense. 

It  provides  that  the  district  attorney  shall  receive  "  for 
each  day  of  his  necessary  attendance  in  a  court  of  the 
United  States,  on  the  business  of  the  United  States,  when 
the  same  shall  be  held  at  the  place  of  his  abode,  five  dol- 
lars, and  the  like  sum  for  his  attendance  for  each  day  of 
fhe  term  when  the  said  court  shall  be  held  elsewhere." 
This  makes  it  clear  that  "the  place  of  his  abode"  is  the 
place  of  his  permanent  residence,  .and  not  some  other  place 
where  he  may  be  temporarily  detained  in  the  discharge  of 
official  duties. 

The  other  questions  which  you  have  referred  to  me  are, 
I  think,  covered  by  the  opinion  of  Mr.  Attorney  Qeneral 
Gushing,  of  January  8, 1867,  in  which  he  advises  the  allow- 
ance of  mileage  to  and  from  court,  as  of  right,  in  all  cases 
of  the  lawful  attendance  of  the  attorney.  Mileage,  under 
the  act  of  February  26, 1858,  whether  of  a  district  attorney, 
juror,  or  witness,  is  required  to  be  estimated  for  traveling 
from  the  place  of  his  abode  or  residence  to  the  place  of 
holding  court  and  returning.  The  law  makes  the  reason- 
able and  natural  presumption  that  he  comes  from  his  place 
of  residence  and  returns  to  it.  And  the  only  question 
seems  to  be  whether  in  the  settlement  of  accounts  this 
presumption  should  not  be  held  to  be  conclusive.  It  is 
certainly  so  regarded  when  it  operates  against  the  claim  of 
mileage.  The  party  is  not  allowed  to  show  that  he  started 
,to  the  court  from  some  point  more  remote  than  his  place 
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of  residence,  and  thus  entitle  himself  to  a  greater  compen- 
sation. But  if  the  presumption  is  conclusive  against  him, 
why  should  it  not  be  conclusive  in  his  favor?  The  true 
reason  why  the  law  has  named  the  points  between  which 
the  mileage  is  to  be  computed,  is  not,  however,  to  promote 
the  convenience  of  the  person  claiming  it,  but  to  avoid  the 
inconvenience  of  calculating  the  amount  of  mileage  in  a 
vast  number  of  cases  without  some  definite,  fixed,  and 
general  rule  of  easy  application.  Such  a  rule  is  furnished 
in  the  construction  of  the  law  as  given  by  my  predecessor. 
In  the  case  of  jurors  and  witnesses  it  would  be  impracti- 
cable to  audit  accounts  for  mileage  on  the  basis  of  actual 
travel.  I  believe  it  has  never  been  attempted.  But  the 
law  makes  no  distinction  between  the  mode  of  calculating 
their  compensation  and  that  of  a  district  attorney  when 
attending  a  court  or  a  hearing  before  a  commissioner. 
Tours,  very  respectfully, 

J.  S.  BLACK 
Hon.  Jacob  Thompson, 

Secretary  of  the  Interior. 


NEGOTIABILITY  OF  TEEASURT  NOTES. 

When  a  treasury  note  was  stolen  after  its  maturity  from  its  lawful  holder, 
and  was  subsequently  purchased  by  a  party  for  a  valuable  consideration 
in  the  usual  course  of  business,  and  without  notice  of  the  felony,  it  was 
?ield,  that  the  purchaser  was  entitled  to  payment  of  the  note. 

Attoenkt  General's  Office, 

February  18, 1860. 
Sib:  I  have  considered  the  points  referred  to  me  by 
your  letter  of  January  16,  in  relation  to  the  payment  of 
a  treasury  note.  For  the  purpose  of  presenting  more  dis- 
tinctly the  only  important  question  of  law  involved  in  the 
case,  I  shall  assume  the  truth  of  the  allegations  of  the 
respective  parties.  They  are  consistent  with  each  other, 
and  would  doubtless  be  proved  by  disinterested  witnesses. 
They  are  briefly  these : 
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A  treasury  note  for  one  hundred  dollars  was  issued  in 
January,  1858,  payable  one  year  afker  date,  to  the  order  of 
W.  D.  Nutt,  \)j  whom  it  was  endorsed  in  blank.  J.  W, 
Miles  was  the  lawful  holder  of  this  note  in  October,  1859, 
when  it  was  stolen  from  him  by  some  person  unknown. 
It  was  subsequently  purchased  by  Taylor  and  Brother,  of 
New  York,  for  a  valuable  consideration,  in  the  usual  course 
of  business,  and  without  notice  of  the  felony ;  for  I  pre- 
sume it  will  not  be  contended  that  an  affidavit  filed  at  the 
Treasury  Department  is  notice  to  the  world  of  the  larceny 
of  a  treasury  note.  Taylor  and  Brother  have  presented 
this  treasury  note  for  payment 

The  general  rule  is,  that  the  hanafde  holder  for  value  of 
negotiable  paper,  which  had  been  previously  obtained  by 
fraud  or  felony,  who  takes  the  same  in  the  usual  course  of 
business,  without  notice  of  the  fraud  or  felony  is  entitled 
to  recover  against  the  maker.  (10  Adol.  and  Ellis,  784 ;  5 
B.  ^nd  Adol.,  1098;  Story  on  Prom.  Notes,  sec.  381-882; 
8  Kent,  79;  16  Peters,  1.) 

The  benefit  of  this  rule,  however,  in  the  case  of  ordinary 
bills  of  exchange  and  promissory  notes,  is  confined  to  the 
bonufde  holder,  who  takes  the  paper  before  maturity.  The 
question  involved  in  the  case  now  presented  is  whether  the 
purchaser  for  value  of  a  treasury  note  after  its  maturity  is 
entitled  to  the  same  protection.  I  think  it  is  clear  that  he 
is.     For  this  opinion  I  shall  state  two  or  three  reasons : 

1.  The  reason  of  the  rule  which  makes  ordinary  bills  of 
exchange  and  promissory  notes,  wh^n  transferred  after  ma- 
turity, subject  to  prior  equities,  does  not  apply  to  treasury 
notes.  It  was  well  said  in  Ayer  vs.  Hutchins.  (4.  Mass. 
371,)  that  "  a  note  endorsed  some  time  after  it  is  due  ftir- 
nishes  a  presumption  that  it  has  been  dishonored,  because 
it  may  be  reasonably  inferred  that  the  holder  of  the  note 
would  prefer  receiving  the  money  due,  if  payment  could 
be  had,  to  a  negotiation  of  the  note."  The  very  attempt 
to  negotiate  ordinary  commercial  paper  after  maturity  is 
therefore  a  circumstance  of  suspicion  calculated  to  cast  a 
doubt  upon  the  holder's  title,  and  to  put  the  purchaser 
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upon  inquiry.  But  this  cannot  be  said  of  treasury  notes^ 
which  are  not  usually  presented  at  maturity.  The  law 
authorizing  their  issue  provides  that  they  shall  be  redeem- 
able ^^  after  one  year  "  from  their  dates,  and  it  also  declares 
that  ^^  after  the  maturity  of  any  of  said  notes,  interest 
thereon  shall  cease  at  the  expiration  of  sixty  days'  notice  of 
readiness  to  pay  and  redeem  the  same."  It  was  evidently 
the  intention  of  this  act  to  make  treasury  notes  a  continu- 
ing security.  The  negotiation  of  them  after  maturity  is 
therefore  not  an  unusual  circumstance.  It  certainly  can 
create  no  doubt  of  the  holder's  title  that  he  retains  a  good 
security,  bearing  interest,  as  long  as  possible,  and  that  when 
compelled  to  part  with  it,  he  sells  it  to  a  banker  at  his  place 
of  residence  rather  than  perform  a  journey  to  Washington 
to  present  it  himself. 

2.  To  hold  that  treasury  notes,  when  transferred  after 
maturity,  are  subject  to  equities  between  previous  parties, 
would  to  some  extent,  defeat  the  object  of  the  laws  under 
which  such  notes  are  issued.  It  would  make  them  less 
desirable  as  an  investment.  It  would  diminish  the  demand 
for  them,  and  so  diminish  the  amount  of  loans  which  could 
be  procured  for  them.  It  would  impair  their  negotiability 
after  maturity  and  drive  them  home  to  the  Treasury  for 
redemption  at  the  earliest  possible  date.  These  results  are 
so  clearly  inconsistent  with  the  general  intent  of  the  law, 
that  a  construction  which  leads  to  them  cannot  be  sound. 

8.  Treasury  notes  are  much  more  closely  assimilated  to 
bank  notes  than  to  any  other  kind  of  negotiable  paper. 
Both  circulate  as  money,  and  are  treated  as  money,  by 
commercial  usage.  The  law  which  requires  treasury  notes 
to  be  received  in  payment  of  debts  due  to  the  United  States 
stamps  them  with  a  higher  attribute  of  a  circulating  medium 
than  belongs  to  ordinary  paper  money;  while  the  guarantee 
of  the  credit  of  the  Government  for  their  redemption  gives 
them  the  advantage  of  greater  security.  But  bank  notes 
are  treated  as  negotiable  paper  not  over-due  or  liable  to 
any  equities  between  the  bank  and  any  parties  who  have 
subsequently  received  them  or  between  any  intermediate 
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parties.    (Story  on  Prom.  Noies,  501;  1  Mason,  262;  Solo- 
mons ns.  Bank  of  England,  13  East,  185,  note.) 

From  these  considerations  I  am  persuaded  that  if  the 
claims  of  the  parties  to  the  note  in  controversy  were  pend- 
ing in  a  judicial  tribunal,  the  decision  would  be  given  in 
favor  of  the  present  holders.  But  the  case  is  not  in  court. 
It  is  before  an  executive  department,  and  this  circumstance 
affords  another  very  strong  reason  why  payment  of  the 
note  should  be  made  without  regard  to  equities  between 
previous  parties.  Executive  officers  can,  in  general,  deal 
only  with  legal  rights.  They  cannot  sit  as  a  court  oi 
chancery.  They  have  no  power  to  compel  parties  to  an- 
B^er,  or  witnesses  to  attend.  They  cannot  authorize  the 
taking  of  testimony,  nor  call  for  the  productions  of  books 
and  papers.  Not  only  do  they  want  the  necessary  means 
of  arriving  at  a  correct  result,  but  their  decisions  upon 
equitable  rights  are  not  final  and  conclusive  upon  the  par- 
ties. The  act  of  December  23,  1857,  in  relation  to  treas- 
ury notes,  has  accordingly  directed  that  the  payment  or 
redemption  of  them  shall  be  made  "  to  the  lawful  holders 
thereof."  Upon  the  presentation  of  a  treasury  note  the 
only  legitimate  inquiry  is  whether  the  person  who  presents 
it  is  the  lawful  holder.  The  presumption  of  law  is  in  his 
fevor.  (10  Casey  367.)  In  a  court  of  justice,  it  is  true, 
slight  circumstances  will  shift  the  burden  of  proof  and 
make  it  incumbent  upon  the  holder  of  negotiable  paper  to 
show  that  he  obtained  it  for  a  valuable  consideration  and 
without  notice  of  fraud  or  felony.  But  for  the  reasons  which 
I  have  stated  this  cannot  be  the  proper  rule  of  action  for 
your  department  in  the  redemption  of  treasury  notes. 
The  presumption  in  fevor  of  the  holder's  title  should  pre- 
vail, unless  it  be  directly  shown  that  his  possession  is  illegal. 

I  am,  therefore,  of  opinion  that  payment  of  the  note  in 
controversy  should  be  made  to  Taylor  and  Brother,  the 
present  holders. 

Yours,  very  respectfully, 

J.  S.  BLACK 

Hon.  Howell  Cobb, 

Secretary  of  the  Treasury. 
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MILEAGE  OP  DISTRICT  ATTORNEYS. 
Travel  is  not  a  *'8enrloe''  within  the  meaning  of  the  fee  bill  of  1868. 

Attobnet  General's  Ofviob, 

Februan/ 18y  1860. 

Sir:  I  have  received  your  favor  of  the  14th,  requesting 
my  opinion  whether  travel  is  included  in  the  word 
"services"  in  that  portion  of  the  fee  bill  of  1868  which 
requires  certain  officers  to  make  oath  that  the  services 
charged  in  their  bills  have  been  actually  and  necessarily 
performed.  I  think  it  has  not  been  usual  to  consider 
travel  as  a  service  under  the  laws  relating  to  the  compensa- 
tion of  persons  employed  by  the  Government  The  act  of 
26th  August,  1842,  provides  that  no  allowance  or  compen- 
sation shall  be  made  for  any  extra  services  whatever  which 
any  clerk  or  other  officer  may  be  required  to  perform. 
Other  acts  prohibit  the  allowance  to  any  person  receiving 
a  fixed  salary  of  any  compensation  for  the  disbursement  <^ 
money  or  the  performance  of  any  other  sermce.  And  yet 
under  these  acts  clerks  and  other  officers  have  been  usually 
allowed  a  certain  sum  per  mile  in  lieu  of  expenses  when 
required  to  travel  on  public  business.  This  practice  has 
been  so  generally  sustained  by  the  departments,  and  by 
those  officers  who  are  most  commendably  vigilant  in 
enforcing  the  laws  against  extra  allowance,  that  I  cannot 
venture  to  doubt  its  correctness.  But  if  mileage  or  any 
other  allowance  for  the  expenses  of  travel  were  to  be 
regarded  as  a  compensation  for  services,  it  is  clear  that  the 
practice  to  which  I  have  alluded  would  be  in  plain  viola- 
tion of  law.  I  should  hesitate  to  pronounce  an  opinion 
which  would  involve  such  a  conclusion.  I  can  see  nothing 
in  the  clause  to  which  you  have  invited  my  attention 
which  requires  any  change  in  the  views  expressed  in  my 
letter  of  the  11th. 

Yours,  very  respectfully, 

J.  S.  BLACK 

Hon.  Jacob  Thompson, 

Secretary  of  the  Interior. 
27 
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OH ABTBR  OF  THE  STB AMEB  METACOMET. 

Where  a  steamer  was  chartered  by  the  Government  to  he  employed  in 
the  river  La  Plata,  with  stipulation  that  she  should  be  delivered  in  a 
tight,  staunchi  sea- worthy  condition,  well  fitted  with  every  appliance 
requisite  for  the  business  in  which  she  had  theretofore  been  engaged,  it 
was  held^  that  the  warranty  was  limited  to  the  time  of  delivery,  and  had 
relation  to  the  employment  for  which  the  vessel  was  chartered. 

Attorney  Geneeal's  Office, 

February  18, 1860. 

Sir:  I  have  briefly  considered  the  questions  referred  to 
me  by  your  letter  of  the  6th,  in  relation  to  the  charter  of 
the  steamer  "  Metacomet." 

The  charter-party  contains  a  stipulation  "  that  the  above- 
named  steamer  shall  be  delivered  to  the  party  of  the  second 
part  in  a  tight,  staunch,  sea-worthy  condition,  well  fitted 
with  every  appliance  requisite  for  the  business  in  which 
she  has  heretofore  been  engaged." 

In  reply  to  your  first  question,  I  am  of  opinion  that  this 
warranty  was  limited  to  the  time  of  delivery.  It  is  not  a 
covenant  that  the  vessel  should  remain  in  the  same  condi- 
tion after  that  period.  (Hurst  vs.  Usborne,  86  Eng.  Law 
&  Equity  R.,  299.)  The  agreement  is  that  the  steamer 
shall  be  delivered  in  a  certain  condition,  and  nothing  more. 
That  this  is  the  true  meaning  of  the  charter-party  is, 
moreover,  evident  from  that  part  of  it  in  which  the  Gov- 
ernment agrees  to  put  the  vessel  in  a  sea-worthy  condition 
for  the  return  voyage. 

The  second  point  which  you  have  submitted  is  concern- 
ing the  extent  of  the  covenant  of  searworthiness.  The 
vessel  was  chartered  "to  be  employed  in  the  river  La 
Plata  and  its  tributaries  in  South  America."  It  was  to  be 
delivered  at  Pensacola,  Florida;  but  the  risk  of  loss 
at  sea  on  the  voyage  to  Buenos  Ayres  and  returning 
from  Buenos  Ayres  to  New  Orleans,  was  to  be  with  the 
owner. 

The  warranty  of  sea-worthiness  has  relation  to  the  em- 
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ployment  for  which  the  vessel  was  chartered.  That  is  the 
subject  which  most  engaged  the  attention  of  the  contracting 
parties  This  steamer  was  chartered  for  river  service; 
buty  as  incidental  to  that  service,  was  required  to  make 
the  voyage  from  Pensacola  to  Buenos  Ayres.  It  would 
be  therefore  unreasonable  to  consider  only  her  fitness  for 
ocean  navigation  without  regard  to  her  adaptation  to  the 
business  for  which  she  was  employed.  I  can  conceive  it 
to  be  possible  that  a  ship,  in  every  respect  the  best  calcu- 
lated to  resist  violent  weather  at  sea,  might  not  have  suited 
the  river  service  at  all,  and  that  a  vessel  most  suitable  for 
use  on  the  La  Plata  river  might  not  be  able  to  contend 
successfully  with  the  winds  and  waves  of  the  Atlantic. 

The  covenant  that  the  steamer  is  in  a  ^^  tight,  staunch, 
seaworthy  condition  *'  is  not  qualified  or  affected  by  the 
words  immediately  following.  It  is  an  independent  war- 
ranty; and  the  sea-worthiness  of  the  vessel  is  therefore 
not  to  be  determined  with  reference  to  the  business  in 
which  she  had  been  engaged.  The  proper  inquiry  is  whether 
the  ^'  Metacomet,''  at  the  time  of  delivery,  was  sea-worthy 
for  the  business  in  which  she  was  going  to  be  engaged. 

This  involves  her  fitness  both  tor  ocean  and  river  ser- 
vice, but  chiefly  the  latter. 

In  reply  to  your  third  question,  I  have  only  to  say  that 
I  can  see  nothing  in  the  papers  before  me  which  legally 
precludes  the  Navy  Department  from  inquiring  into  the 
actual  fact  of  sea-worthiness.  The  weight  of  the  evidence 
seems  to  be,  that  the  steamer  was  delivered  in  the  condi- 
tion required  by  the  agreement;  but  this  does  not  forbid 
the  reception  of  other  evidence  to  the  contrary,  though 
tending  to  disprove  the  official  certificate. 
Tours,  very  respectfully, 

J.  S.  BLACK 

Hon.  Isaac  Toucht, 

Secretary  of  Nwoy. 
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THE  ABBOYO  OHICO. 

The  Secretary  of  the  Interior  has  no  power  to  review  the  survey  of  a 
private  land  claim  in  California,  upon  the  application  of  individuals 
interested  in  the  land,  after  the  survey  has  been  approved  by  decree  of 
the  district  court. 

Attorney  General's  Offiob, 

March  16, 1860. 

Sir  :  I  have  examined  the  papers  which  accompanied 
your  letter  of  February  25,  in  relation  to  the  survey  of 
a  private  land  claim  in  California  known  as  the  "  Arroyo 
Chico/* 

The  survey  was  made  after  a  final  decree  of  confirma- 
tion, and  was  approved  by  the  surveyor  general  of  Cali- 
fornia ;  but  before  it  was  transmitted  to  the  General  Land 
Office  several  persons  who  claimed  an  interest  in  the  land 
prepared  a  petition,  setting  forth  their  objections  and 
praying  that  an  order  might  be  issued  by  the  district  court 
to  the  surveyor  general,  requiring  him  to  bring  the  survey 
into  court,  and  that  such  other  proceedings  might  be  then 
and  therd'  had  as  would  be  just  and  equitable.  Accord- 
ingly, on  motion  of  the  district  attorney,  the  survey  waa 
brought  before  the  court,  and  the  parties  to  the  petition 
appeared  by  their  attorney  and  presented  their  affidavits. 
Some  of  these  were  in  the  nature  of  petitions,  setting  forth 
the  title  under  which  the  petitioners  claimed,  and  conclud- 
ing with  a  prayer  that  they  be  allowed  to  appear  and 
contest  the  survey.  After  hearing  their  affidavits  the  court 
rejected  their  application.  The  district  attorney  declined 
to  offer  any  objections  in  behalf  of  the  Government  to 
the  survey,  and  it  was  accordingly  approved.  The  peti- 
tioners have  presented  to  you  the  same  proofs  which  they 
exhibited  to  the  court,  and  have  entitled  their  application 
an  "  Appeal  from  the  District  Court  for  the  Northern  Dis- 
trict of  California."  This  is  precisely  what  it  is ;  but  such 
an  appeal  from  a  court  to  an  executive  department  cannot 
be  entertained. 
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Duty  of  the  Attorney  General. 

The  qnestion  which  you  propose  is,  whether  the  decree 
of  approval  entered  on  the  records  of  the  district  court 
precludes  an  examination  of  the  survey  or  review  of  the 
surveyor  general's  decision  in  your  department  This  de- 
pends upon  the  question  whether  the  court  had  jurisdiction 
over  the  matter;  for,  if  it  had,  it  is  very  clear  that  the 
decree  is  final  and  conclusive. 

In  the  case  of  the  U.  S.  vs.  Possatt,  (21  Howard,  446,) 
it  was  held  that  the  jurisdiction  of  the  district  court  over 
a  private  land  claim  extends  to  questions  relating  to  its 
location  and  boundaries,  and  does  not  terminate  until  the 
issue  of  a  patent  I  am  of  opinion,  therefore,  that  the 
decree  of  the  district  court  confirming  the  survey,  after 
all  objection  on  behalf  of  the  United  States  had  been 
widved  by  the  district  attorney,  ought  to  be  regarded  as 
final,  and  that  a  patent  should  be  issued  accordingly. 
Tours,  very  respectfully, 

J.  S.  BLACK 

Hon.  Jacob  Thompson, 

Secretary  of  the  Interior. 


DUTY  01*  THB  ATTOBKBT  GENBSAL. 

The  Attorney  Ckneral  will  not  give  an  opinion  on  an  important  legal 
qneetion  when  it  is  not  practically  presented  by  an  existing  case  before 
a  department 

Attoenet  Gsksbal's  Officb, 

April  8, 1860. 
8iB :  It  appears  from  your  communication  of  February 
17th,  that  the  State  authorities  of  ISew  York  claim  the 
right  to  tax  a  person  in  the  employment  of  the  General 
Qovemment  who  resides  within  the  limits  of  Fort  Mont* 
.gomery.  The  ground  upon  which  the  fort  stands  was 
purchased  by  the  United  States  with  the  consent  of  the 
State  of  New  York.  The  question  submitted  is,  whether 
the  right  of  taxation  by  the  State  is  inconsistent  with  the 
exclusive  jurisdiction  vested  in  the  Federal  Government 
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But  this  point  is  not  practically  raised  on  the  case  presented* 
The  tax  has  heen  paid,  and  my  opinion  is  only  desired  be- 
cause the  same  difficulty  may  occur  again.  But  it  may 
not,  and  to  settle  it  in  advance  is  to  anticipate  trouble. 
"While  I  respectfully  decline,  therefore,  to  enter  upon  a  dis- 
cussion of  so  weighty  a  question  upon  a  hypothetical  case, 
I  would  take  the  liberty  of  referring  you  to  an  able  and 
elaborate  opinion  which  was  given  by  Mr.  Attorney  Gen- 
eral Cushing,  to  your  immediate  predecessor,  on  the  24th 
June,  1864.    (6  Opinions,  677.) 

Yours,  very  respectfully, 

J.  a.  BLACK 
•    Hon.  John  B.  Flotd, 

Secreiaary  of  War. 


OAMBBON'S  OASB. 

Where  a  contract  was  declared  to  be  forfeited  by  a  Secretary  of  War,  and 
the  action  of  the  ofDcer  was  subsequently  declared  to  have  been  illegal 
by  the  Court  of  Olaims,  a  succeeding  Secretary  wa^r  held  to  have  the 
right  toppen  the  case  for  "^another  hearing,  to  be  decided  in  the  way 
which  on  such  hearing  should  seem  right  and  proper. 

Attobney  Obnsbal's  Office, 

April  9, 1860. 
Snt :  Gilbert  Cameron  contracted  with  the  Government 
for  the  erection  of  certain  buildings  in  the  District  of 
Columbia.  For  some  failure  of  which  he  was  supposed  to 
be  guilty  the  commissioners,  whose  duty  it  was  made  by 
the  act  of  Congress  to  supervise  the  execution  of  the  con- 
tract, declared  it  to  be  forfeited,  and  the  War  Department 
withheld  a  portion  of  the  compensation  to  which  otherwise 
he  would  have  been  entitled.  Upon  a  petition  to  the 
Court  of  Claims,  it  was  held  by  that  tribunal  that  the  con- 
tract  had  been  illegally  forfeited.  The  question  now  is. 
whether  you  can  reinstate  the  case,  and  put  it  in  the  same 
condition  that  it  would  have  been  if  no  such  judgment  of 
forfeiture  had  been  pronounced  by  the  department.  If 
ypu  can,  you  may  pay  the  money  to  the  contractor  out  of 
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the  fand  originally  provided  for  that  purpose.    If  not,  he 
can  have  no  redress  except  by  act  of  Congress. 

The  decision  against  the  contractor  was  made,  not  by 
the  present,  but  by  a  former  Secretary  of  War.  As  a  gen- 
eral rule  the  head  of  a  department  cannot  overturn  the 
decisions  of  his  predecessors.  But  to  this  rule  there  are 
some  exceptions.  It  has  been  held,  for  instance,  that  an 
expression  of  opinion  by  Congress  through  its  committees 
adverse  to  the  former  decision  may  be  a  good  reason  for 
the  reconsideration  of  it  by  the  successor  of  the  of&cer 
who  made  it.  Is  a  solemn  adjudication  by  the  Court  of 
Claims  entitled  to  less  respect  ?  I  think  not ;  and  of  this 
opinion  seems  to  be  the  head  of  the  Treasury  Department, 
who  paid  the  claim  of  Mrs.  Reeside,  after  it  had  been  fre- 
quently refused  by  his  predecessor  as  well  as  by  himself, 
on  the  sole  ground  that  the  Court  of  Claims  difiered  from 
him  in  opinion.  The  extent  to  which  I  would  carry  this 
principle  is  limited,  thus :  If  you,  after  a  full  and  careful 
consideration,  shall  be  of  opinion  that  the  Court  of  Claims 
was  ri|^ht,  and  that  consequently  the  action  of  your  prede- 
cessor and  the  commissioners  was  erroneous,  you  can  right 
the  wrong.  But  the  decision  of  the  court  is  not  binding 
upon  you,  nor  does  it  require  you  to  do  more  than  open 
the  case  for  another  hearing,  to  be  decided  in  the  way 
which  upon  such  hearing  may  seem  in  your  own  eyes  to 
be  right  and  proper. 

I  am;  very  respectfully,  yours,  Ac, 

J.  S.  BLACK. 

Hon.  John  B.  Flotd, 

Secretary  of  War. 


BEGISTBY  OF  FOBEIGN  WBEOEED  VESSELS. 

Under  the  act  of  December  28,  1852,  a  veesel  built  in  the  TJnited  States, 
but  transferred  to  a  foreign  owner,  and  afterwards  wreoked  in  the  waters 
of  the  United  States,  may  be  allowed  an  American  register  bj  thoi Secre- 
tary of  the  Treasury. 
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Attorney  Geneeal's  Office, 

April  16, 1860. 

SiE :  The  act  of  December  28, 1852,  gives  you  authority 
to  register  or  enroll  any  vessel  built  in  a  foreign  countrj*, 
if  it  be  wrecked  in  the  waters  of  the  United  States,  and 
afterwards  purchased  and  repaired  by  an  American  citi- 
zen, provided  the  repairs  be  equal  to  three  fourths  of  its 
whole  value  when  repaired,  (10  Stat«.  at  Large,  149.)  By 
the  previous  laws  upon  the  subject,  no  vessel,  not  built  in^ 
the  United  States,  was  entitled  to  enrollment  or  registry 
here ;  and  a  vessel  which  was  built  in  the  United  States 
lost  the  right  of  enrollment  and  registry,  and  became  to 
all  intents  and  purposes  a  foreign  vessel,  in  case  of  a  trans- 
fer by  sale  or  otherwise  to  a  foreign  owner.  The  case  you 
now  present  to  me  is  that  of  a  vessel  built  in  the  United 
States,  but  transferred  to  a  foreign  owner,  and  afterwards 
wrecked  in  the  waters  of  the  United  States,  and  purchased 
and  repaired  by  an  American  citizen.  Does  this  case 
come  within  the  act  of  1852,  so  as  to  entitle  the  vessel  so 
purchased  and  repaired  to  a  re^stry  ?  Literally  it  does 
not ;  for  the  words  of  the  act  require  the  vessel  to  have 
been  built  in  a  foreign  country ;  whereas  this  vessel  was 
built  here  and  became  a  foreign  vessel  by  the  transfer  of 
it  to  a  foreign  owner.  But  though  the  case  be  not  within 
the  strict  letter  of  the  law,  it  is  within  its  spirit  and  gene- 
ral intent,  which  manifestly  was  to  let  all  foreign  vessels 
wrecked  and  repaired  in  the  United  States,  and  purchased 
by  American  citizens,  have  the  benefit  of  American  regis- 
try. I  am,  therefore,  of  opinion  that  the  party  who  has 
made  this  application  is  entitled  to  what  he  asks  for. 
I  am,  very  respectfully,  yours,  &c., 

J.  S.  BLACK. 

Hon.  Howell  Cobb, 

Secretary  of  the  Treasury. 
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Compensation  of  Charges  dot  Affaires. 


COMPENSATION  OF  A  6E0KETABY  OP  LEGATION  ACTING 
AS  CHABGfi  D^AFFAIBSS  AD  INTERIM, 

1.  A  seeretary  of  legation  is  lawfully  anthorised  to  act  as  charge  d'affaires 
ad  interim  wheneyer  he  assamee  the  duties  of  that  office  in  a  manner 
warranted  hy  public  law,  diplomatic  usage,  and  the  general  instruc- 
tions of  the  Department  of  State. 

2L  When  legally  authorized  to  act  in  that  capacity,  he  is  entitled,  under 
the  act  of  August  18»  1856,  to  receive  the  pay  of  a  charge  d'affaires. 

Attornet  General's  Office, 

May  8, 1860. 

Sir  :  The  tenth  eection  of  the  diplomatic  and  consular 
act  of  18th  of  August,  1856,  provides  that  a  secretary  of 
legation  shall  be  entitled  to  receive  compensation  at  the 
rate  allowed  for  a  charg6  d'aflS^ires  for  such  time  as  he 
shall  be  lawfully  authorized  to  act  as  chargd  d'affaires  ad 
interim.  (11  Stats,  at  Large,  67.)  The  question  which  you 
propose  is,  whether  a  secretary  of  legation,  who  is  left  in 
charge  of  the  affairs  of  a  legation  by  a  minister,  during 
the  temporary  absence  of  the  latter,  is  entitled  to  the  bene- 
fit of  this  provision. 

Most  assuredly  it  was  not  intended  by  Oongress  to  give 
the  secretary  of  every  legation  the  salary  of  a  chargfe  when- 
ever  the  minister  might  happen  to  be  absent  from  his  post 
for  a  time,  however  short  The  statute  is  obscure  enough 
to  make  the  rale  somewhat  difficult  to  define.  Is  the  sal- 
ary due  only  when  the  office  of  the  minister  becomes 
vacant?  That  was  my  first  impression  upon  reading  the 
law;  but  further  reflection  and  a  more  careful  examination 
have  convinced  me  that  it  must  be  paid  whenever  the 
secretary  is  placed  at  the  head  of  the  legation,  and  formally 
recognized  as  such  by  the  government  to  which  he  is  ac- 
credited. This  may  happen  not  only  when  the  minister 
dies  or  resigns,  but  also  when  he  is  absent,  provided  that 
he  presents  his  secretary  to  the  foreign  government  before 
his  departure,  and  thus  causes  him  to  be  legally  invested 
with  the  powers  and  faculties  of  a  charg6  during  the 
interim. 
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There  are  two  kin^s  or  classes  of  eharg&s  des  affaires, 
viz :  those  who  are  originally  sent  and  accredited  b j  their 
govehiment)  andchargfes  des  a£bires  ad  mterim^  who  are 
substituted  in  the  place  of  the  minister  during  his  absence. 
(Wheat.  Law  of  Nat,  380.)  Martens  says  they  are  gen- 
erally introduced  and  admitted  through  a  verbal  presenta- 
tion of  the  minister  at  his  departure; 

*  The  general  words  used  in  the  act  of  Congress  can,  cer- 
tainly, not  be  held  to  exclude  the  cases  which  are  most 
numerous  and  therefore  most  likely  to  occur;  that  is  to  say, 
a  charg&  d'affaires  (id  interim  cannot  be  construed  to  mean 
only  a  person  who  comes  into  the  office  in  one  particular 
way,  to  the  exclusion  of  such  as  have  it  cast  upon  them  in 
another  way  equally  legal. 

In  my  opinion  a  secretary  of  legation  is  lawfully  author- 
ized to  act  as  chargfe  d'affaires  ad  interim  whenever  he 
assumes  the  duties  of  that  office  in  a  manner  warranted 
by  public  law,  diplomatic  usage,  and  the  general  instruc- 
tions given  him  by  the  Department  of  State.  Being  le- 
gally authorized  to  act  in  that  capacity,  he  is,  upon  general 
principles  as  well  as  by  the  words  of  the  statute,  legally 
entitled  to  receive  the  salary  which  the  law  attaches  to 
that  office. 

Very  respectfully,  yours,  &c., 

J.  S.  BLACK 

Hon.  Lewis  Cass, 

Secretary  of  State. 


DETENTION  OF  PAPERS  OP  A  SHIP  IN  A  FOBEIQN  PORT. 

An  American  consul  in  a  foreign  port  has  no  power  to  retain  the  papers  of 
vessels  which  he  may  sospect  are  destined  for  the  slave  trade. 

Attorney  General's  Office,* 

May  3, 1860. 
Sir  :  There  is  no  statute  which  requires  an  American 
consul  in  a  foreign  port  to  retain  the  papers  of  vessels 
which  he  may  suspect  are  destined  for  the  slave  trade.    If 
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this  power  be  not  given  by  law,  the  want  of  it  cannot 
be  supplied  by  departmental  regulation.  When  Congress 
enumerated  the  grounds  upon  which  a  consul  might  detain 
the  papers  of  a  ship  in  a  foreign  port,  this  was  omitted,  no 
doubt  for  satisfactory  reasons.  If  the  commander  and 
crew  are  bent  on  a  piratical  voyage,  measures  much 
stronger  than  this  will  be  required.  In  such  case  the  ves- 
sel may  be  seized  and.  sent  into  the  United  States  for  such 
proceedings  as  will  not  only  break  up  the  voyage,  but 
condemn  the  vessel  and  punish  the  crew  and  officers  as 
criminals.  The  naked  right  to  detain  vessels  would  be  of 
little  avail  without  the  presence  of  some  naval  force  to 
carry  it  into  effect,  and  when  such  naval  force  is  present, 
the  commander  can  do  all  that  is  necessary  under  existing 
laws  without  any  warrant  from  a  consular  officer. 
Very  respectfully, 

J.  S.  BLACK 
Hon.  Lewis  Cass, 

Secretary  of  State, 


BOUNTY  LANDS  TO  MINORS. 

1.  Under  ihe  act  of  September  28,  1850«  the  date  of  the  application  is  the 

one  at  which  a  person  claiming  as  a  minor  must  he  shown  to  have  been 
under  full  age;  and  where  this  is  established,  the  right  of  the  claim- 
ant will  not  be  defeated  by  obtaining  his  or  her  migority  before  the 
case  is  finally  disposed  of. 

2.  The  act  does  not  vest  the  right  to  the  warrant  for  bounty  land  in  the 

child  of  a  minor  before  his  or  her  claim  is  filed. 
8.  Minor  children,  bom  after  the  date  of  the  act,  are  included  within  its 
provisions. 

Attornet  Gbnsral's  Officb, 

May  21, 1860. 
Sib  :  The  case  of  Nancy  C.  Parman,  upon  wtich  you 
have  requested  my  opinion,  is  a  claim  presented  by  the 
child  of  a  deceased  soldier  for  bounty  land,  under  the  act 
of  September  28, 1860.  (9  Stats,  at  Large,  520.)  The  ap- 
plicant was  a  minor  when  the  law  was  passed  and  at  the 
time  of  filing  her  petition,  but  she  attained  her  migority 
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before  the  case  was  finally  examined.  Her  appeal  involves 
the  necessity  of  determining  the  date,  to  which  a  reference 
should  be  made  in  establishing  the  fact  of  minority.  Must 
the  claimant  be  under  the  age  of  twenty-one  years  at  the 
time  of  issuing  the  bounty  land  warrant,  or  is  it  enough 
that  she  was  a  minor  at  the  date  of  her  application  ? 

I  am  clearly  of  opinion,  that  the  date  of  the  application 
is  the  one  at  which  a  person  claiming  as  a  minor  must  be 
shown  to  have  been  under  full  age ;  and  that  when  this 
is  established,  her  right  will  not  be  defeated  by  attaining 
her  mjgority  before  the  ca«e  is  finally  disposed  of.  This 
is  an  analogy  to  proceedings  in  judicial  tribunals,  where 
the  commencement  of  the  suit  is  the  date  to  which  refer- 
ence is  made,  in  determining  the  respective  rights  of  the 
parties  and  their  capacity  to  sue  and  be  sued. 

It  would  be  unreasonable  and  unjust  to  hold  that  the 
neglect  of  the  proper  department  to  examine  an  applica- 
tion within  a  given  time  could  have  the  effect  to  defeat 
the  claimant's  right.  In  theory  every  legal  demand  is  pre- 
sumed to  be  granted  by  the  Government,  as  soon  as  it  is 
presented.  In  practice,  however,  delay  is  often  unavoida- 
ble; but  the  same  reason  which  condemns  it  when  unneces- 
sary requires  that  all  necessary  delay  should  be  restricted 
to  doing  as  little  injury  as  possible.  The  decision  of  yonr 
immediate  predecessor  and  the  practice  of  the  Pension 
Office,  during  a  few  years  past,  have  been  opposed  to  this 
view.  But  you  have  expressed  doubt  of  the  correctness 
of  the  rule  thus  established,  and  I  think  that  your  doubts 
are  well  founded,  and  that  the  rule  should  be  changed. 

Another  question  which  you  have  proposed  is  whether 
the  act  of  September  18, 1850,  vests  the  right  to  the  war- 
rant for  bounty  land  in  the  child  of  a  minor  at  the  date  of 
its  passage.  It  is  settled  both  by  the  decisions  of  your  de- 
partment and  by  legislative  construction,  that  the  bounty 
land  laws  do  not  vest  any  interest  in  a  person  included  in 
the  class  of  beneficiaries  before  his  claim  is  filed.  Prior 
to  the  act  of  June  8, 1858,  a  warrant  issued  after  the  death 
of  the  applicant  was  held  to  be  void,  and  that  act  fixes  the 
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date  of  the  application  as  the  earliest  period  at  which  the 
claimant's  right  to  the  warrant  can  be  regarded  as  ab- 
solute for  purposes  of  bequest  or  succession.  The  idea  of 
a  vested  interest  coeval  with  the  date  of  the  statute  is  thus 
utterly  excluded. 

It  has  been  thought  in  some  quarters  that  by  the  words 
"minor  children,"  in  the  act  of  September  18, 1860,  Con- 
gress intended  to  designate  such  persons  as  were  living, 
and  under  full  age  at  that  time.  But  there  is  nothing  in 
the  statute  to  sustain  this  position,  or  to  warrant  the  infer- 
ence that  children  bom  after  its  (fate  are  excluded  from  its 
benefits.  The  widow  of  a  deceased  soldier  is  also  provided 
for;  but  it  is  expressly  declared  that  she  is  equally  entitled 
to  bounty  land,  whether  her  husband  died  before  or  after 
the  passage  of  the  act  -  It  is  very  evident,  therefore,  that 
Congress  did  not  intend  to  fix  the  date  of  the  statute  as 
the  period  at  which  the  widowhood  or  minority  of  the  ap- 
plicant must  be  proved  to  have  existed* 

All  of  these  considerations  indicate  that  the  true  inquiry 
in  a  case  like  that  which  you  have  submitted  is,  whether 
the  applicant  being  qualified  in  other  respects,  was  a  minor 
when  he  filed  his  petition  ?  If  so,  he  is  entitled  to  bounty 
land,  but  not  otherwise. 

Tours,  very  respectfully, 

J.  S.  BLACK 

Hon.  Jacob  Thompson, 

Secretary  of  the  IntetioT. 


SURETIES  OF  MARSHAL  OF  UTAH. 
The  sureties  of  the  Marshal  of  Utah  need  not  he  residents  of  the  Territory. 

Attorney  General's  Office, 

June  9, 1860. 

Sir:  I  am  of  opinion  that  the  sureties  of  a  marshal  of 

Utah  Territory,  need  not  be  residents  of  the  Territory. 

The  act  of  1789,  requires  the  sureties  of  a  marshal  to  be 

**  inhabitants,  and  freeholders  of  the  district."  I  am  told 
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that  in  Utah  there  are  no  freeholders.    Bat  that  act  does 
not  apply  to  the  marshal  of  a  Territory. 
Tours  respectfully, 

J.  S«  BLACK. 
Hon.  Jacob  Thompson, 

Secretary  of  the  Interior. 


CASE. OF  GEOBGE  STEALEY. 

1.  The  act  of  May  9, 1860,  authorizing  the  Third  Auditor  to  cause  the  ac- 

count of  George  Stealey  t<T  he  settled  on  principles  of  equity  and  Jub- 
tice,  gives  exclusive  jurisdiction  over  the  subject-matter  to  thatofficer« 
without  any  appeal  to  the  Secretary  of  the  Treasury. 

2.  The  requirement  that  the  settlement  should  be  made  upon  satisfactory 

"vouchers,"  does  not  preclude  the  introduction  of  any  kind  of  evi- 
dence, showing  that  the  party  is  entitled  to  the  credit  he  demands. 
8.  "Justice"  in  a  statute  means  legal  justTce,  and  "Equity"  means  that 
modification  of  rigid  legal  rules  which  a  chancellor  would  apply  to 
the  matter. 

Attorney  General's  Office, 

Jimje  11, 1860. 

Sir  :  I  have  examined  the  act  for  the  relief  of  George 
Stealey,  approved  May  9,  1860,  by  which  his  account  for 
services  is  referred  to  the  Third  Auditor,  with  authority  to 
cause  the  same  to  be  settled  upon  principles  of  equity  and 
justice,  and  the  amount  thereof  to  be  paid  out  of  any 
money  in  the  Treasury  not  otherwise  appropriated,  the 
said  settlement  to  be  made  upon  satisfactory  vouchers 
showing  that  the  expenses  were  actually  incurred,  and  that 
the  prices  paid  were  just  and  proper,  under  the  peculiar 
circumstances  of  the  case.    (12  Stats,  at  Large,  841.) 

This  act  gives  exclusive  jurisdiction  over  the  subject- 
matter  to  the  Third  Auditor,  and  from  his  decision  no  ap- 
peal  lies  to  the  head  of  the  Treasury  Department.  He  is 
the  sole  umpire  between  the  Government  and  the  claimant, 
and  his  decision  is  final  and  binding  upon  them  both. 

The  question  you  ask  is,  '*  whether  Mr.  Stealey,  should 
be  required  to  produce  *  satisfactory  vouchers'  to  show 
the  sums  expended  by  him  in  order  to  an  allowance  and 
payment?"  The  last  clause  of  the  act  answers  that  question 
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in  perfectly  plain  English.  The  settlement  must  be  upon 
satisfactory  vouchers.  The  act  says  so  iopdem  verbis.  Upon 
looking  at  the  Auditor's  letter  to  you,  I  think  I  can  see  that 
his  difficulty  arises  from  some  misconception  about  the 
meaning  of  the  word  voucher.  That  word  does  not  neces- 
sarily signify  a  written  receipt  of  the  person  to  whom  the 
money  was  paid  by  the  claimant.  It  means  any  kind  of 
evidence,  showing  that  he  is  entitled  to  the  credit  he  de- 
mands. A  "  satisfactory  voucher "  in  a  case  like  this  is 
that  proof,  which  satisfies  the  judgment  and  conscience  of 
the  Auditor,  that  the  money  claimed  is  justly  due.  If  a 
receipt  has  been  lost  or  destroyed,  evidence  of  that  fact, 
coupled  with  proof  of  the  contents  of  such  receipt  is  a 
voucher  as  much  as  the  original  receipt  would  have  been 
if  produced.  This  is  true  also,  if  he  can  show  that  he  actu- 
ally paid  the  money,  and  for  some  good  reason  did  not 
take  any  receipt  at  all. 

The  Auditor  regards  the  act  of  Congress  as  being  con- 
tradictory, because  it  directs  the  claim  to  be  settled  upon 
principles  of  equity  and  justice,  and  then  makes  the  pro- 
duction of  vouchers  a  condition.  I  do  not  regard  it  so. 
Justice  in  a  statute,  means  legal  justice,  and  equity  means 
that  modification  of  rigid  legal  rules  which  a  chancellor 
would  apply  to  the  matter.  This  phrase,  "  according  to 
equity  and  justice,"  which  we  find  so  often  in  acts  of  Con- 
gresB  like  this,  amounts  to  little  or  nothing,  and  does  not 
change  in  the  least  the  duties  of  the  officer  whose  business 
it  is  made  to  settle  the  accounts.  If  it  had  not  been  in  this 
law,  the  Auditor  would  still  have  been  bound  to  perform 
his  functions  according  to  justice  and  equity. 

Upon  the  whole,  I  am  of  opinion,  that  the  Auditor's  duty 
under  the  law,  is  to  hear  and  examine  all  the  evidence 
which  the  claimant  can  produce  concerning  the  services 
renliered  and  expenses  incurred,  and  to  allow  him  so  much 
as  he  can  prove  himself  entitled  to. 

I  am,  very  respectfully,  yours,  &c., 

J.  S.  BLACK. 

Hon.  P.  Clayton, 

Acting  Secretary  of  the  Treasury. 
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I  have  confined' myaelf  to  the  qneetion  Ty^hich  you  hav0, 
put  I  do  EOt  proQQUQce  upon.  the.  jostice  of  the  olaims  ia, 
ptber  respects,  hut  merely  give  my  opkuon  that,  asaamiogf 
eveopythirig  else  to  be  right,  the  Irregularity  of  Mr*  Hooper's, 
appointment  ought  not  to  he  set  up  by  the  accounting, 
department  as  a  plea  for  refusing  payment 
I  am^  v«ry  respectfully,  yours,  Ac,, 

.J.  S*  BLACK 
Houi  H0WBI.L  Cobb, 

Secretary^  of  the  Treasury. 


MAIL  SEKVIOE  BETWEEN  SAOBAMBNTO  AND  POBTLAND. 

Under  the  act  of  June  21, 1860,  the  Postmaster  Oenaral  is  required  to  in*, 
crease  the  service  on  the  mail  route  between  Sacramento,  California,  and 
Portland,  Oregon,  and  raise  the  oompensation  therefor,  without  any- 
reference  to  the  mftil  servioe  from  Portland  to  Olympia,  Washington 
Territory. 

ATTOBJirBT  GhENEBAL'S  OfFZOB, 

July  10, 1860. 

Sib:  By  an  act  passed  at  the  last  session  of  Oongress,  the 
PostmasterGeneral  is  authorized  and  directed  to  modify 
a  certain  contract  for  mail  service  i>etween  Sacramento  in 
Oalifornia,  and  Portland,  Oregon,  so  as  to  increase  the^ 
service  on  that  route,  and  raise  the  compensation  therefor, 
tq  $80,000  per  annum,  for  four  years.  Immediately  after 
this  provision  comes  another  authorizing  and  requiring  the 
Postmaster.  General  to  establish  a  service  six  times  a  week 
from  Portland,  by  certain  intermediate  points,  to  Olympia, 
in  Washington  Territory,  partly  by  land  and  partly  by 
water,  and  to  make  a  new  contract  for  the  services.  (12 
Stats,  at  Large,  69.) 

The  question  you  ask  me  on  this  law  is,  whether  the 
Postmaster  Q^neral  is  not  bound  by  it  to  put  the  service 
in  operation  between  Sacramento  and  Portland,  without 
reference  to  that  between  Portland  and  Olympia? 

That  portion  of  the  law  which  looks  to  the  service  be* 
tween  Sacramento  and  Portland,  is^  to  all  intents  and  pur- 
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posec^  maodtttory.  It  not  only  dntborbses  the  oontbtct  tb 
be  mod^ed,  but  directs  that  it  aha}!  be.  When  an  exeea** 
tive  officer  is  commanded  by  statnte  to  do  a  thing  without 
fixiag  a  palrticnliEttr  time,  he  mint  do  it  imnlediatdy;  or  atf 
soon'ai  in  the  nature  of  things,  it  <san  reasonably  be  dond. 
If  there  be  no  legal,  moral,  or  physical  neceiksit)^  for  poiti 
poning  hie  aetiob,  it  is  a  violation  of  hiB>daty  not  to  exe-< 
cute  the  law  at  onoe.  If  he  can  put  it  off  for  a  month,  cm 
a  year,  he  may  upon  the  sam^  princq)le,  put  it  dff  ftirever. 
The  first  part  of  this  law,  therefore,  if  its  operation  be  not 
encumbered  by  anything  con^^ined  in  the  latter  part,  must 
be  carried  into  efiidct  without  delay. 

But  it  has  been  suggested  that  die  two  provisions  of  the 
law  are  in  pari  materia ;  that  both  must  be  construed  to- 
gether; and  that  ^nce  one  cannot  be  executed  immediately, 
the  other  must  also  wait  Two  laws,  or  two  parts  of  the 
same  law,  tbte  it' pari  materim  when  they  are  both  upon  the- 
saibe  subject-matt^4  Do 'not  these  provisions  relate  to 
differdit  matters?  One  is  upbn^a  contract  already  exist-* 
ing^andreiiu^ed  it'iiiefrely  td  be  chalnged  in  the  character 
ofserviee  andamount  of  oompevsation;  the  other  author- 
ixee  ai  new*  contract  One-  is  for  daily  service  from  Sacra* 
mento  to  Portland;  the  other  for  carrying  a  itiail  six  times 
a  week  between  Portland  and  Olympian  One  is  whoUy 
overland;,  the  other  id  partly  by  land  and  partly  by  water. 
One  fixea  predsely  what  shall  be  paid,  and  the  odier  leaves' 
the  question  of  compensation  to  be  determined  by  a  regular 
letting*  Oiile  names  the  contractors,  or  identifies  them  by* 
description,  whdle  the  other  contract  is  to  be  given  to* 
whomsoever  will  do  the  work  at  the  lowest  rate.  They 
are  intended  to  authdrize  different  sorts  of  contractsr  with 
diiSerent  men,  for  different  services,  on  diffinrent  routes. 
8d  far  from  seeing  any  identity  of  subject,  I  have  failed  tO' 
perceive  even  a  resemblance,  except  in  the  mere  fact  tloit 
both  are  upost  the  mal^^  of  mail  contracts,  atod  Portland- 
ia  one  t^rminujs  of  both  routes*  But  Congices,  if  it  chooses, 
can  certainly  msike  s^arate  regulatkms  for  two  separate' 
mail  routes  whto  they  lie  near  one  another,  just  as  well  as 
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if  the  breadth  of  the  continent  lay  between  them.  So  the 
eonnection  of  the  routes,  one  being  intended  to  carry  north- 
ward part  of  the  mail  matter  which  the  other  may  bring 
from  the  south,  does  not  necessarily  subject  tiie  making 
of  the  two  contracts  to  the  same  or  similar  rules.  In  short, 
I  take  it  to  be  very  clear  that  when  Congress  orders  the 
service  and  pay  on  one  route  to  be  raised,  and  merely  di- 
rects a  letting  upon  the  other,  without  saying  when  either 
shall  be  done,  both  should  be  done  as  soon  as  possible. 
The  former  can  be  executed  immediately,  and  because  it 
am  be,  it  must;  the  latter  is  obliged  to  wait  for  advertise- 
ments and  bids,  and  therefore,  the  postponement  of  its  full 
execution  is  necessary  until  those  prerequisites  are  com- 
plied with. 

These  remarks  answer  the  question  you  propound  to  me. 
The  shape  of  the  appropriation  for  this  service  may  create 
some  trouble.  The  mails  from  California  to  Washington 
Territory  have  heretofore  been  carried  by  sea  from  San 
Francisco  to  Olympia.  This  ocean  service  is  to  be  discon- 
tinued as  soon  as  that  by  land  is  established,  and  *^  so  much 
of  the  appropriation  for  inland  mail  service  as  is  provided 
for  transportation  of  mails  from  San  Francisco  to  Puget 
Sound,  via  Astoria,  in  Oregon,  shall  be  applied  to  the 
transportation  of  mails  by  land  to  Olympia,  whenever  6y 
laWy  such  service  shall  be  provided  in  lieu  of  ocean  service.'^ 
I  cannot  but  think  that  by  the  strictest  construction  of 
which  these  words  are  capable,  they  authorize  the  transfer 
of  the  appropriation  for  the  ocean  service  to  the  land  ser- 
vice, without  waiting  for  anything  but  a  provision  by  law 
that  the  latter  shall  be  established.  The  oply  considera- 
tion which  can  raise  a  doubt  of  this,  is  that  the  appropria- 
tion bill  was  passed  subsequent  to  that  providing  for  the 
land  service,  while  its  language  is,  "sAaH  be  provided." 
But  this  use  of  the  future  tense  is  probably  accounted  for 
by  the  fact  that  the  appropriation  bill  was  drawn  up  and 
pending  in  the  House  before  the  passage  of  the  other.  In- 
deed it  may  have  been  passed  through  both  Houses  before, 
but  not  approved  until  afterwards  by  the  President    At 
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all  events  an  executive  reftisal  to  transfer  the  appropria- 
tion from  one  object  to  another,  as  the  legislative  miitd 
dearly  intended  it  ehonld  be,  for  such  a  reason  as  this, 
would  be  taking  too  strong  an  advantage  of  bad  grammar. 

Whether  the  Post  Office  Department  can  discontinue  the 
service  from  San  Francisco  to  Astoria  when  the  land  ser- 
vice for  that  distance  is  supplied,  and  wait  for  its  discon* 
tinuance  on  the  northern  part  of  the  route  until  the  contract 
there  shall  be  let,  is  a  question  upon  which  I  give  no  opin- 
ion, since  I  am  not  asked  to  do  so.  That  it  can  bo  done 
with  the  consent  of  the  contractors  for  the  ocean  service, 
there  is  no  doubt;  and  if  they  do  not  consent,  it  is  equally 
clear  that  the  appropriation  out  of  which  they  must  get 
their  pay  is  gone  from  them,  and  made  applicable  to  the 
compensation  of  those  who  do  the  work  on  land. 

I  have  expressed  the  opinion  herein  given,  with  a  diffi- 
dence which  I  certainly  would  not  have  felt  if  the  Post- 
master General  had  concurred  in  it.  But  plain  as  it  seems 
to  me,  it  is  natural  that  I  should  doubt  my  own  correctness, 
when  one  of  the  foremost  lawyers  'in  the  country  takes 
confident  grounds  on  the  other  side. 

I  am,  very  respectfully,  yours,  Ac, 

J.  S.  BLACK 

Hon.  J.  Holt, 

Postmaster  General. 


ACCOUNTS  OF  THE  PUBLIC  PRINTERS. 

1.  The  intent  of  a  law  is  not  to  be  learned  by  asoertaining  the  thought 

that  may  have  been  in  the  minds  of  those  who  passed  it,  unless  the 

same  thought  is  expressed  in  the  law  itself. 
%  It  Is  an  established  principle  of  interpretation  that  eyery  statute  shall  be 

oonilned  in  its  operation  strictly  to  the  future. 
8.  Laws  reducing  the  price  of  work  done  for  the  Government  have  been 

uniformly  construed  as  operating  only  upon  work  ordered  after  their 

passage. 

Attorney  Qbneral^s  Oppicb, 

Jtdj/  18, 1860. 
Sir:  By  a  joint  resolution  of  Congress  passed  on  the 
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26th  of  June  Iftst,  it  waa  pravided  that  tbepriooB  of  publie 
printing  as  they  than  stood  should  he  reduoed  forfy  per 
pent. ;  .find  for  (the  purpose  of  carrjLog  ih^t  provision  into 
^fieet)  1|he  ^^perintendent  was  directed  to  deduct  forty  per  * 
cent,  from  the  accounts  of  the  public  printers  and  pay  the 
balance*  The  last  clause  declares  that  this  resolution  shall 
take  effect  frpxn  the  passage  thereof.  (12  Stats,  at  Largo^ 
120.)  The  superintendent  is  in  doubt  whether  the  reduc- 
tion shi^l  he  Qiade  upon  all  bills  presented  after  the  date 
of  the  resolutioot,  though  the  worjc  may  haviS  been  done  in 
whole  or  in  part  before,  or  whether  the  law  onlyappliea  to 
work  ^terw^ds  ordered. 

Letters  from  the  chairmen  of  the  Committees  on  Public 
Printings  and  the  published  debates  on  the  resolution 
while  it  WM  under  consideration  in  the  Senate,  furnish 
evidence  satis&ctory  enough  that  the  members  who  voted 
for  it,  as  well  as  those  who  opposied  it,  intended  imd  ujader*- 
stood  the  law  to  be  strictly  prospective.  Mr.  TSr^mbuU 
offered  to  acaend  by  striking  out  the  clause  which  gives 
effect  to  the  resolution  from  the  time  of  its  passage,  and 
substitute  a  provision  to  mak^  all  the  printing  of  th^ 
present  Congress  subject  to  it,  and  this  was  voted  down. 
But  I  adhere  to  the  opinion  which  I  have  often  expressed 
that  the  intent  of  a  law  is  not  to  be  learned  by  ascertaining 
the  thought  that  may  have  been  in  the  minds  of  those  who 
passed  it,  unless  the  same  thought  is  expressed  in  the  law 
itself.  The  legislative  department  speaks  to  us  only 
through  the  statute  book,  and  this  law^  like  others,  must 
be  interpreted  ex  visceribits  suia.  It  is  true  that  the  opinion 
of  a  Senator  or  Representative  is  entitled  to  respect  as 
some  authority  for  the  meaning  of  words  actually  used  in 
the  enactment  To  that  extent  the  Supreme  Court  re- 
garded anthority  of  that  kind  in  the  case  of  Litchfield  vs. 
the  iEailro^  Con^pany,  decided  at  the  last  term.  In 
making  the  law,  the  legislature  is  supreme,  but  in  giving 
it  a  constructipQ,  the  opinions  of  its  members  are  entitled 
only  to  that  deference  which  we  pay  to  other  persons 
w^o^  learning  ^d  ability  give  them  sax  equal  claim  upon 
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oar  confidence ;  we  mnst  th^efore  look  to  die  words  of 
the  law  itself  as  fanxifibuig  the  real  elements  of  a  judgment 
rspon  it 

The  first  clanee  of  the  resolation  eimpl  j  declares  that  tihte 
jrrioes  of  the  printing  ^<be,  and  the  same  are,  redueed  forty 
per  centoio."  It  cannot  possibly  be  said  that  thiB  looks  to 
anything  but  a  reduction  for  fnture  work.  Then  com^s  a 
provision  which  requires  the  superintendent  to  have  the 
-ttcconnts  made  ont  as  heretofore,  deduct  forty  per  denA. 
from  the  aggregate  amount  of  each,  and  pay  what  remaina. 
This  last  provision  is  expressly  declared  to  be  insetted  for 
the  purpose  of  giving  full  force  and  effect  to  the  previous 
one.  Now,  if  the  first  clause  reduces  the  price  only  ot 
future  work,  the  superintendent  would  certainly  not  be 
carrying  that  into  effect  if  he  would  make  deductions  upcto 
what  had  been  previously  done.  But  the  concluding  clause 
seems  decisive ;  for  it  declares  that  the  law  ehall  not  take 
effect  until  after  the  passage  of  the  resolutioii. 

It  is  an  established  principle  of  interpretation  that  ever^ 
statute  shall  be  confined  in  its  operation  staictly  to  the 
future.  The  absurd  intention  of  providing  a  rule  f<H*  the 
pasi  conduct  of  men,  and  makiag  them  re^onsiUe  -for  the 
violation  of  it  before  it  was  in  being,  is  never  to  be  ascribed 
to  any  respectable  legislature.  This  is  not  oidy  the  doo^ 
trine  of  English  and  American  law,  it  runs  tlurough  the 
civil  law  also,  and  is  an  incontestible  rule  of  general  juiia- 
pradenoe.  I  think  there  is  no  civilised  code  that  4om  not 
recognise  it  (Dwar  on  Stat,  £40;  Bumm^s,  2460;  6 
Watts  k  Serg.,  252.)  NunnKoos  eases  are  to  be  found  in 
Hie  books  where  the  le^latorehas  seemed  to  express  very 
cleariy  the  intent  that  their  enaetmeist  should  operate  upon 
the  past,  and  yet  the  courts  have  held  the  true  eonstruetton 
to  be  otiierwise.  For  instanee,  an  act  of  parliament  was 
passed  dedaring  that  m  action  ghndi  iberea^ler  bd  brayghl  to 
charge  any  person  upon  any  agreement  made  in  eonsideca- 
tion  of  marriage,  unless  sueh  agieomeet  be  in  ^ting. 
An  action  uxu  ihareajiar  iroia^&upom  asiagreQaMnt  witiKmt 
writzng,  but  the  agreement  wae  made  before  the  date  of  tbe 
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law.  The  judges  ananimously  sustained  the  right  of  the 
plaintiff,  because  they  could  not  presume  that  the  act  had 
a  retrospect,  and  becaNise  it  would  be  great  mischief  so  to 
explain  it.  (Gilmore  vs.  Shooter,  2  Modern  Reps.,  810, 
case  189;  S.  C.  2  Shower's  Rep.,  17.)  Although  the  statute 
of  wills  declared  that  all  testamentary  writing  should  be 
void  without  certain  formalities  of  attestation,  it  was  held 
not  to  apply  to  a  case  where  the  will  had  been  executed 
without  such  formalities  before  the  passage  of  the  statute, 
though  the  testator  died  afterwards.  (Gowp.,  90 ;  5  Watts  & 
Serg.,  199.)  This,  it  will  be  observed,  was  a  very  strong 
case  in  favor  of  the  general  doctrine,  because  the  will  might 
have  been  made  in  pursuance  of  the  act  after  it  was  passed, 
and  because  no  right  whatever  was  vested  under  it  at  the 
date  of  the  act.  A  similar  construction  was  given  to  the 
mortmain  act  (2  Atkins,  36.)  But  it  is  useless  to  multiply 
authorities  or  to  refer  to  cases  for  the  establishment  of  a 
principle  which  nobody  denies. 

Laws  reducing  the  price  of  work  done  for  the  Govern- 
ment, without  specifying  the  time  at  which  the  reduction 
shall  go  into  effect,  have  heretofore  been  made,  and  I  have 
endeav6red  to  ascertain  what  construction  they  have 
received.  As  far  as  I  can  learn  it  has  always  been  taken 
for  granted  by  the  executive  departments,  without  question 
or  scruple,  that  they  operated  only  upon  work  ordered 
after  their  passage.  For  example,  the  compensation 
allowed  to  the  printers  of  the  report  on  the  Pacific  rail- 
road for  the  dry  pressing  of  the  paper  was  at  first  fifty 
cents  per  ream;  it  was  subsequently  reduced  to  twenty-five 
cents  per  ream,  but  all  the  work  of  that  kind  which  had 
been  previously  ordered  by  Congress  was  paid  for  at  the 
original  prices. 

The  resolution  under  consideration  must  be  understood 
as  requiring  the  superintendent  to  dock  every  bill  pre- 
sented to  him  aft;er  Uie  14th  of  June  forty  per  cent,  with- 
out regard  to  the  time  when  tiie  work  was  done,  or  else  it 
must  be  construed  as  reducing  the  price  only  of  work  sub- 
seqiiently  ordered.    There  is  no  middle  ground  upon  which 
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we  cim  stand,    I  think  I  have  said  enough  to  justify  my 
opinion  that  the  latter  construction  is  the  true  one. 
I  am,  very  respectfully,  yours,  Ac., 

J.  S.  BLACK 
Hon.  Jacob  Thompson, 

Secretary  of  the  IiUerior. 


CONSULAR  PBE8. 

1.  No  more  than  fifty  cents  can  be  charged  for  certifying  invoices,  and  for 

certifying  the  place  of  growth  or  production  of  goods  made  duty  free 
by  the  reciprooity  treaty  with  Great  Britain,  although  such  certificate 
may  be  accompanied  by  an  attestation  of  the  ofiicial  character  of  a 
magistrate,  and  of  the  value  of  the  goods. 

2.  Consuls,  as  well  as  consular  ofiicers  and  agents,  are  subject  to  this 

restriction. 
8.  It  applies  to  all  the  British  North  American  Provinces  included  within 
the  reciprocity  treaty. 

Attobnst  Gbnbral's  Oppiob, 

Jvly  16, 1860. 

Sib  :  I  have  considered  the  questions  which  you  have 
referred  to  me  in  relation  to  consular  fees  in  certain  cases. 

The  third  section  of  the  act  of  March  8, 1859,  making 
appropriations  for  diplomatic  and  consular  expenses,  pro- 
vides: * 

^^That  the  fee  for  certifying  invoices,  and  for  certifying 
the  place  of  growth  or  production  of  goods  made  duty  free 
by  tiie  reciprocity  treaty,  to  be  charged  by  the  consul 
general  for  the  British  North  American  Provinces,  and 
subordinate  consular  officers  and  agents  in  said  provinces, 
shall  be  fifly  cents  for  each  certificate,  and  no  more."  (11 
Stats,  at  Large,  404.) 

On  referring  to  tiie  forms  prescribed  by  the  Secretary  of 
the  Treasury  which  were  in  use  at  the  time  of  the  passage 
of  this  act,  and  which  are  still  employed,  it  appears  that  the 
consular  certificate  to  an  invoice  is  baaed  upon  an  affidavit 
made  by  the  shipper  of  the  goods,  either  before  the  consu- 
lar officer  himself,  or  before  some  local  magistrate^  When 
the.  latter  course  is  pursued,  the  consular  certificate  to  the 
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invoice  inclades  an  atteetation  of  the  official  chapaeter  of 
the  person  who  administered  the  oath.  Bjthe  edtaUkhed 
tariff  of  fees,  a  consular  officer  is  entitled  to  two  dollars 
"for  authenticating  the  signature  of  a  governor,  judge, 
notary  public,  or  other  officer,"  and  it  is  contended  that, 
notwithstanding  the  act  of  1859,  he  may  demand  two  dol- 
lars for  that  portion  of  the  certificate  to  the  invoice  which 
attests  the  signature  of  the  local  magistrate.  But  this 
position  cannot  be  maintained.  Where  an  act  of  Congress 
gives  a  certain  compensation  for  an  entire  service,  includ- 
ing several  other  duties,  for  which,  by  previous  lawB  or 
regulations,  specific  fees  were,  allowed,  no  more  cesa  be 
charged  for  the  whole  than  the  sum  named  in  the  later 
statute. 

Before  the  passage  of  the  act  of  1859,  no  person  seeras  to 
have  thought  that  ttie  fee  for  a  consular  certificate  to  an 
invoice  was  more  than  two  dollars,  although  it  included  a 
certificate  of  Ihe  official  oharaoter  6t  the  magistrate  before 
whom  the  oath  was  made.  But  the  argument  which  would 
make  the  fee  amount  to  two  dollars  or  more  notir,  wottld 
have  made  it  at  least  four  dollars  then.  The  fact  that  only 
two  dollars  were  allowed  for  the  entire  ctjuralar  ceirtificate 
prior  to  the  8d  March,  1859,  is  important  therefore  in  a 
double  aspect.  It  shows  that,  by  a  settled  constructien  of 
the  tarifiTof  fees,  consuls  were  not  permitted  to  make  sepa- 
rate charges  for  two  certificates  included  in  one;  and  it 
also  warrants  the  conelusioii  that  the  fee  of  two  dolkri  fot 
the  combined  services  was  the  very  tiling  whidb  Oongreoi 
intended  to  reduce. 

The  obvious  purpose  of  the  third  section  of  liie  act  of 
March  8,  1859,  was  to  diminish  the  costs  of  reciprocid 
trade  between  the  British  North  American  Provinces  and 
the  United  States,  in  accordance  with  the  spirit  of  th^ 
treaty!  It  is  our  duty  to  carry  that  intention  into  eflfecti 
and  not  to  defeat  it  by  an  ingenious  constnictioii  which 
would  practically  maintain  the  original  fee  bilL 

Another  question  which  you  have  referred  to  xne  is^ 
whether  the  words  ^^subordinate  consular  officers  and 
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agents/'  in  the  act  of  1859,  include  consule.  As  defined 
in  the  Slst  section  of  the  act  of  August  18,  1856,  they 
would  not ;  but  the  definitions  therein  established  apply 
only  to  that  act  and  to  former  acts  which  were  not  re- 
pealed by  it.  It  would  be  strange  indeed  if  Congress  oonld 
declare  that  a  particular  word  should  have  a  certain  mean- 
ing in  all  future  legislation.  This  was  not  attempted  by 
the  section  referred  to,  as  its  language  plainly  shows.  We 
are  therefore  at  liberty  to  construe  the  words  "  subordinate 
consular  officers  and  agents  '^  in  the  act  of  March  8, 1859^ 
upon  geneiral  prhiciples,  and  I  think  it  is  clear  that  they 
were  meant  to  embrace  .all  consular  officers  below  the 
grade  of  consul  general.  The  subject-matter  of  the  enact- 
ment was  consular  fees  on  goods  made  duty  free  by  the 
reciprocity  treaty.  The  intention  of  Congress  was  to 
reduoe  those  fees,  and  no  apparent  reason  exists  why  fees 
charged  by  consuls  should  be  excepted.  They  are  included 
by  the  words  oi  the  law  according  to  their  common  accepta- 
tion, and  they  are  also  within  the  spirit  and  reason  of  the 
fitatates. 
I  am  tlierefore  of  opinion : 

1.  Thait  no  more  than  fifty  cents  can  be  charged  fbr 
.certifying  invoices,  and  for  certifying  the  place  of  growth 
-or  produotioii  of  goods  made  duty  free  by  the  reciprooily 
treaty,  although  sticli  certificate  may  be  accompanied  by 
an  att)estatk>n  of  the  official  character  of  a  magistrate,  and 
of  the  value  of  the  goods. 

2.  That  comsuls,  as  well  as  other  consular  officers  and 
-agents,  ai«  subject  to  this  restriction. 

3.  That  it  applies  to  all  the  British  Noitin  Amencan 
Provinces  included  within  the  reciprocity  treaty* 

Yours,  very  respectfully, 

3.  8.  BLAGDE. 
Bfon.  Lewis  Cabs, 

Seerekirtf  <!f  8iaU. 
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CONTBACT  OP  MAJORS  &  RUSSELL. 

Where  ty  the  terms  of  a  contract  for  the  transportation  of  supplies  to  the 
army  a  schedule  of  prices  for  the  carriage  of  the  goods  was  established 
varying  according  to  the  season  of  the  year,  but  by  the  literal  terms  of 
the  instrument  the  time  of  starting  was  indicated  as  the  date  to  which 
reference  must  be  made  in  ascertaining  the  rate  of  compensation  for  any 
single  trip,  it  was  held,  that  for  trips  in  which  the  trains  that  atarted  in 
the  summer  were  detained  by  the  Government's  agents  so  long  as  to  be 
forced  to  perform  the  greater  part  of  the  journey  in  the  time  of  the  year 
when  the  difficulties  of  transportation  were  at  their  worst,  the  contractors 
were  entitled  to  such  compensation  as  would  have  been  payable  if  the 
trains  had  started  at  a  time  which,  without  delay,  would  have  compelled 
them  to  travel  in  the  inclement  season*. 

Attorney  General's  Ofpiob, 

Jtdy  16, 1860. 

Sir  :  I  have  received  your  letter  of  the  9th  in  relation  to 
a  point  arising  out  of  the  contract  of  Majors  &  Rnssell,  for 
the  transportation  of  supplies  to  the  army  in  Utah.  By 
the  terms  of  the  agreement,  a  schedule  of  prices  for  the 
carriage  of  the  goods  was  established,  varying  according 
to  the  season  of  the  year,  c^nd  being  about  three  times 
greater  for  the  winter  and  spring  than  for  the  summer  and 
fall  months.  But,  by  the  literal  terms  of  the  instrument, 
the  time  of  starting  is  indicated  as  the  date  to  which  refer- 
ence must  be  made  in  ascertaining  the  rate  of  compensa^ 
tion  for  any  single  trip.  It  happened  that  some  of  the 
trains  which  started  in  the  summer  were  detained  by  the 
authority  of  the  Government's  agents,  so  long  as  to  bo 
forced  to  perform  the  greater  part  of  the  journey  at  the 
very  time  of  year  when  the  difficulties  of  transportation 
were  at  their  worst  The  contractors  now  ask  that  the 
compensation  for  trips  in  which  they  were  thus  detained 
shall  be  such  as  it  would  have  been  if  the  trains  had 
started  at  a  time  which,  without  delay,  would  have  com- 
pelled them  to  travel  in  the  inclement  season. 

I  am  constrained  to  think  that  there  is  justice  in  this  de» 
mand,  and  that  it  accords  with  the  true  construction  of  the 
agreement    Where  the  journey  was  actually  performed 
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at  the  most  rigorooa  time  of  the  year,  it  ahoald  be  paid  for 
at  the  rate  which  the  contract  provides  for  that  kind  of 
service.  The  chief  object  of  the  parties  in  fixing  the 
schedule  of  prices  was  to  make  the  payments  correspond 
with  the  varying  character  of  th^  undertaking,  and  to  pro- 
vide a  compensation  in  direct  proportion  to  the  difficulties 
of  the  labor.  This  was  their  primary  intenlion ;  and  the 
designation  of  the  time  of  starting,  as  the  point  of  observa*^ 
tion  from  which  to  ascertain  the  value  of  the  work,  was 
merely  secondary  to  this  design.  It  was  adopted  as  a  short 
and  convenient  mode  of  deterlnining  whether  the  trip  was 
performed  at  a  mild  or  severe  season.  In  nine  cases  out 
of  ten  it  would  prove  a  correct  criterion,  and  accord  ynth 
the  intention  of  the  parties.  But  the  t^nth  case  is  the  one 
with  which  we  are  now  dealing;  and  it  is  our  duty  to  dis* 
pose  of  it  in  a  manner  which  will  do  no  violence  either  to 
the  contract  or  to  common  sense.  We  should  do  violence 
to  both  were  we  to  compel  these  contractors  to  take  sum- 
mer pay  for  winter  work. 

Every  contract  must  be  performed  by  the  parties  in  such 
a  manner  as  to  meet  their  reasonable  expectations.  When 
a  literal  compliance  with  its  words  is  set  up  by  one,  the 
other  has  a  right  to  say,  if  the  fact  be  so,  that  it  is  still  un- 
fulfilled according  to  its  true  intent.  The  word  of  promise 
must  be  kept  not  only  to  the  ear  but  to  the  hope.  There- 
fore it  is,  that,  though  there  be  no  express  covenant  in  this 
article  which  protects  these  contractors  jfrom  the  injury 
they  complain  of,  yet  the  law  creates  and  supplies  cove- 
nants and  obligations  which  will  bind  both  parties  to  do 
one  another  justice,  as  effectually  as  if  they  had  been  ex- 
pressed in  the  most  explicit  terms.  The  agreement  that 
transportation  done  during  one  season  shall  be  paid  for  at 
a  given  price,  and  that  done  later  in  the  year  at  a  higher,, 
rate,  implies  a  covenant  on  the  part  of  the  Government 
either  not  to  stop  the  trains  on  the  way  or  else  to  pay  for 
the  detention  if  any  occurs.  Allowing  the  trains  to  begin 
their  movement,  and  stopping  them  again  on  the  road  is 
not  a  start  according  to  the  real  equity  of  the  contract 
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Suppose  ttiat  jour  department^  aftxious  to  have  the  mp*- 
pliee  at  the  seat  of  war  a&  Boon  as  possible,  had  oontrftcted: 
to  pay  for  their  transportation  at  a  rate  diminishing  in« 
proportion  to  the  lat^iees  of  the  start,  conld  the  contractor 
claim  the  highest  pay,  if  he  started  at  the  earliest  time, 
bnt  voluntarily  stopped  until  the  latest?  Certainly  not. 
And  as  in  that  case  the  premium  for  an  earlj  start  could* 
only  be  earned  by  the  contractor  by  going  directly  on,  so** 
iai  this  case,  it  can  only  be  saved  to  the  Government  by 
permitting  the  trains  to  go  on  without  delay. 

I  am  therefore  of  opinion,  that  the  facts  which  appear 
in  this  casei  give  the  contractors  a  right  to  compenaation' 
according  to  the  rates  fixed  in  the  contract  for  the  time 
is£  year  at  which  ihe  work  was  done ;  and  that  the  time  atr 
vdiich  the  starts  were  nominally  made  is  not  the  control- 
kng'&cb 

Tours,  very  respectfully, 

J.  8.  BLACK 

Hon.  John  B.  Floyd, 

Secretary  of  War* 


SALARY  OF  SENATOR  BRODERIOK. 

The  Senate  baa  no  power,  by  a  resolution  of  its  own,  to  direct  the  pay- 
ment of  the  salary  of  a  deceased  member  to  his  assignee. 

Attorney  General's  Office, 

July  19, 1860. 
Sir:  The  salaries  of  Senators  and  Representatives  in 
Congress  are  to  be  paid  ont  of  a  fund  specially  appropriated 
by  law  for  that  purpose.  Mr.  Broderick  having  died 
unmarried  after  the  commencement  of  the  present  Con- 
gress, so  much  of  his  salary  as  was  due  at  the  time  of  his 
death  was  payable,  under  the  joint  resolution  of  Mardi  8, 
1869,  to  his  "heirs-at-law."  But  the  Senate,  ,by  a  resolu- 
tion of  its  own,  directed  the  Secretary  to  pay  that  salary 
out  of  the  contingent  fand  to  the  assignee  of  Mr.  Brod- 
eriek. 
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It  oMUot  bet  presumed  Uiat  ihe  Senate  intended  to  take^ 
rnmfi  from  di^beiiiB-atrlaw  a  right  already  vested  in  tiiem^ 
and  transfer  it  to  another.  Whether  Congress  by  a  joint 
aol  can  do  such  a^  thing  is  a  question  which  is  not  raised 
here,  since  it  is  certain -that  one  branch  alone  of  tha 
nadonal  legialatone  does  not  posaess  that  power.  Ther 
Senate  mnst  have  meant  to  give  the  money  to  the  assignee: 
oat  of  the  contingent  fund  without  prejudice  to  the  rightr 
ofithe  person  legally  entitled  to  receive  it  from  the  general; 
appropriation,  and  this  intention  could  not  be  defeated  if 
that  body  had  unlimited  power  to  dispose  of  its  contingent 
fond  atpleasure.  But  the  act  of  1858  expressly  confines^ 
the  power  of  both  Houses  so  that  neither  of  them  can  apply, 
its  contingent  fund  to  any  other  than  its  ordinary  expend!'- 
tares.  The  salary  of  a  member  is  not  one  of  tiie  ordinary 
expenditures  of  the  Senate  to  which  the  contingent  fund) 
la  applicable. 

I  aon  therefore  compelled  to  say  that  I  think,  this  resoln*^ 
tion  wil^  not  authorize  the  payment  of  Mr.  Broderick's 
salary  to  his  assignee. 

I  am,  very  respectfully,  yours,  &c., 

J.  S.  BLACK 

Hon.  Howell  Cob3» 

Secretary  of  the  Treasury. 


GENERAL  AVERAGE. 

1.  Wlvere  a  vessel  at  sea  is  in  innninent  danger,  and  a  part  either  of  the 
vessel  or  cargo  is  voluotarily  sacrificed  to  save  the  rest,  and  the  sacri- 
fice is  successful,  the  portion  saved  most  contribute  pro  rata  to  make 
the  loss  good. 

2(  IfL  a  case  of  lavoluntaf  j  stranding,  the  dixect  aad  immediate  conse- 
quences which  resulted  therefrom  cannot  be  brought  into  general 
average ;  but  the  owners  of  the  cargo  are  bound  to  contribute  by  way 
of  general  avarage  their  pzopartions  of  expanses  volwitnrily  in^nred, 
and  sacrifices  voluntarily  made,  afterwards  by  the  vessel  to  avert  the 
peril  surrounding  vessel  and  cargo. 

Attorney  General's  Otvxcb, 

Jftb/  19, 1860. 
Sir:  The  brig  Jeanette,  with  a  cargo  of  Government 
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Stores  from  New  York  to  Brazos  Santiago^  was  stranded 
in  attempting  to  cross  the  bar  in  or  just  ontside  of  the 
latter  port 

Expenses  were  incurred  in  discharging  a  part  of  her 
cargo  to  lighten  her,  and  in  repairing  the  injuries  she  sus- 
tained by  the  efibrt  to  get  her  off;  and  after  she  was  floated 
into  deep  water  the  anchor  and  about  ten  fathoms  of  chain 
were  slipped  and  lost  to  prevent  her  from  going  ashore 
again.  Her  owners  now  claim  to  be  paid  bj  the  Govern* 
ment  such  portion  of  the  expenses  mentioned  as  ought  to 
be  contributed  from  the  owner  of  the  cargo  by  way  of 
general  average.  Whether  this  is  a  case  in  which  the  prin- 
ciple  of  general  average  applies,  is  the  only  question  on 
which  you  ask  my  advice. 

Where  a  vessel  at  sea  is  in  imminent  danger,  and  a  part 
either  of  the  vessel  or  cargo  is  sacrificed  to  save  the  rest, 
the  portion  saved  must  contribute  pro  rata  to  make  the  loss 
good.  To  bring  the  case  within  this  rule,  it  must  Appear 
that  the  sacrifice  was  vobmtary.  A  loss  which  occurred  by 
mere  accident,  such  as  the  breaking  of  a  mast  in  a  tempest, 
or  the  washmg  away  of  cotton  bags  from  the  deck,  is  not 
the  subject  of  a  claim  for  general  average.  But  if  the 
mast  is  cut  away  to  make  the  vessel  more  manageable,  or  a 
part  of  the  cargo  is  thrown  overboard  to  lighten  her,  the 
case  is  made  out  against  so  much  of  the  ship  and  car^  as 
comes  etafely  into  port  It  is  also  essential  to  the  claim 
that  the  sacrifice  should  have  been  successful;  in  other 
words,  it  cannot  be  maintained  against  any  portion  of 
either  ship  or  cargo  which  has  been  lost,  notwithstanding 
the  sacrifice  for  which  the  claim  is  made. 

The  direct  and  immediate  consequences  which  resulted 
from  the  stranding  of  the  Jeannette  cannot  be  brought 
into  general  average,  because  it  was  an  accident  wholly 
unpremeditated,  and  could  not  have  been  brought  about 
for  the  good  either  of  the  ship  or  the  cargo,  or  for  the 
common  good  of  both;  and  previous  to  that  time  she  had 
not  been  in  any  apparent  danger.  Whatever  injury  the 
ship  suffered  from  that  cause  is  therefore  to  be  borne  by 
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her  owners  alone.  Bat  after  she  stracky  she  and  the  cargo 
were  both  in  peril,  to  avert  which  it  became  necessary  to 
incur  expenses  and  to  make  certain  sacrifices.  To  the 
reimbursement  and  satisfaction  of  these,  the  owners  of  the 
cargo  are  bound  to  contribute  their  proper  propoirtion. 

You  are  not  to  contribute  for  the  injury  which  the  vessel 
suffered  in  the  act  of  stranding.  But  any  that  was  voluo* 
tarily  sustained  after  she  struck,  and  after  she  and  the 
cargo  were  both  in  danger,  m^ay  be  legally  taken  into  the 
account  . 

The  exp^ises  incurred  in  discharging  the  cargo,  in 
making  surveys,  and  employing  additional  force  of  handsv 
may  be  included  in  the  average,  if  they  come  within  the 
general  principles  already  laid  down. 

K.the  vessel,  after  she  got  afloat,  was  in  danger  of  run^ 
ning  aground  a  second  time,  and  the  master  was  obliged 
to  lose  her  chain  and  anchor  to  prevent  it,  and  if  be  did  so 
not  accidentally,  but  voluntarily,  that  loss  is  clearly  subject 
to  general  averagew 

I  have  ^ven  you  in  this  case  merely  the  legal  principles 
which  are  to  govern  your  decision.  The  doubtful  nature 
of  the  facts  has  compelled  me  to  treat  them  somewhat  in 
the  abstract  But  with  these  rules  before  it,  the  War  De- 
partment will  no  doubt  readily  determine  what  portion  of 
this  claim  is  good,  and  what  part  of  it  ought  to  ^be  rejected. 
I  am,  very  respectfully,  yours,  &c., 

J.  S.  BLACK 

Hon.  John  B.  Floyd, 

Secretary  of  War, 


DE  GBOOT0  CLAIM. 

Interest  is  never  given  by  constmctioa  under  an  act  of  Congress  author* 

izing  the  payment  of  money  out  of  the  Treasury  to  a  citizen. 
Damages  for  the  violation  of  a  contract  ought  to  be  such  as  put  the 

injured  party  in  as  good  a  condition  as  if  the  covenant  had  been  kept 

by  the  other. 
The  measure  of  damages  in  the  case  of  a  contract  of  which  the  party 

was  deprirVed  1^  ths  Qavamaisnt  ia  the  amount  whkh  the  party 
29      - 
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would  have  taken  for  the  transfer  of  his  contract  to  another  person, 

with  his  rights  and  liabilities  under  it. 

Attorney  Gbnekal*s  Office, 

My  20, 1860. 
Sir:  In  reply  to  the  questions  propounded  to  me  by 
your  letter  of  the  13th,  in  relation  to  the  claim  of  W.  H. 
De  Groot,  under  the  joint  resolution  of  June  15, 1860, 1 
have  to  say : 

1.  That  Mr.  De  Groot  is  not  entitled  to  be  paid  interest  ' 
upon  the  amount  expended  by  him  in  and  about  the  exe- 
cution of  the  said  contract,  either  from  the  date  of  its  can- 
cellation, or  from  any  other  date. 

"When  an  act  of  Congress  authorizes  the  payment  of 
money  out  of  the  Treasury  to  a  citizen,  such  act  is  to  be 
strictly  construed ;  and  unless  it  authorizes  the  payment  of 
interest,  either  in  direct  words  or  by  clear  implication, 
nothing  can  be  paid  but  the  principal.  Interest  is  never 
given  by  construction.  The  general  phrase  "  principles  of 
justice  and  equity,"  which  it  has  become  so  fashionable  to 
introduce  into  all  similar  bills,  does  not  enlarge  the  claim. 
Justice  and  equity  will  not  give  him  one  cent  more  than 
he  is  entitled  to  by  law. 

2.  Damages  for  the  violation  of  a  contract  ought  to  be 
such  as  to  put  the  injured  party  in  as  good  a  condition  as  if 
the  covenant  had  been  kept  by  the  other.  When  a  person 
enters  into  an  obligation,  he  must  not  be  allowed  to  make 
a  profit  by  breaking  it,  and  he  who  relies  upon  its  per- 
formance must  not  be  permitted  to  suffer  loss  from  its 
violation.  Where  one  agrees  to  do  work  for  another  at  a 
stipulated  price,  he  is  compelled  to  carry  out  his  agree- 
ment, though  at  a  loss  to  himself,  if  his  bargain  be  a  bad 
one ;  and  where  he  has  got  an  advantage  in  the  contract, 
his  right  to  the  profit  upon  it  is  clearly  vested,  and  cannot 
be  defeated  by  the  act  of  any  other  party,  without  entitling 
him  to  such  compensation  in  damages  as  will  make  him 
entirely  whole.  It  will  therefore  be  your  duty  to  ascertain 
what  the  value  of  this  contract  was  to  Mr.  De  Groot,  sup- 
posing him  to  have  performed  it  fully  upon  his  part,  and 
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to  have  been  paid  for  it  at  the  stipulated  prices.  Bat  in 
doing  this,  yon  must  confine  yourself  strictly  to  those 
profits  which  would  have  been  derived  naturally,  directly, 
and  immediately,  out  of  this  very  contract  itself.  Ton  can- 
not take  into  consideration  any  losses  or  gains  which  he 
would  have  suffered  or  made  in  consequence  of  any  real 
or  supposed  connection  between  this  and  other  collateral 
enterprises  or  business  in  which  he  may  have  been 
engaged.  All  damages  of  this  last  description  are  too 
remote,  uncertain,  and  speculative  to  have  any  influence 
upon  your  award*  You  can  apply  the  legal  standard  by 
considering  what  De  Oroot  might  have  consented  to  take 
for  the  transfer  of  his  contract  to  another  person,  with  his 
rights  and  liabilities  under  it.  Whatever  that  sum  is, 
ought  to  be  ^ven  him  by  the  Government  as  a  compensa- 
tion for  depriving  him  of  his  contract. 

8.  The  payments  made  to  Mr.   De  Qroot  should  be 
deducted  from  the  gross  sum  which  would  otherwise  be 
awarded  to  him  on  account  of  his  whole  claim. 
I  am,  very  respectfully,  yours,  &c., 

J.  S.  BLACK. 

Hon.  John  B.  Floyd, 

Secretary  of  War. 


CASE  OP  JOSHUA  SHAW. 

"VThero  an  act  of  Cong^ress  authorized  the  Secretary  of  War  to  report  how 
much  was  due  to  a  claimant,  not  exceeding  twenty-flve  thousand  dollars, 
and  directed  the  amount  to  he  paid  out  of  the  Treasury,  and  the  then 
Secretary  of  War  reported  as  due  to  the  claimant  the  sum  of  eighteen 
thousand  dollars,  which  was  paid :  it  was  held,  that  the  appropriation 
was  exhausted  when  the  amount  awarded  was  paid,  and  that  a  succeed- 
ing Secretary  had  no  jurisdiction  to  award  the  claimant  an  additional 
amount 

Attorney  General's  Ofpiob, 

July  20,  1860. 
Sir:  In  1847  an  act  of  Congress  was  passed  for  the  relief 
of  Joshua  Shaw,  by  which  the  Secretary  of  War  was. 
authorized  to  examine  his  claim  and  report  how  much 
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w^  due  to  hinii  not  exceediDg  twmtj/*Jive  thousand  dollar^; 
which  amount  was  directed  to  be  paid  out  of  any  moneys 
in  the  Treasury  not  otherwise  appropriated.  Mi^a  Marcy, 
the  thep  head  of  the  War  Department^  in  parsaance  of  the 
duty  with  which  he  was  charged,  reported  m  due  to  the 
claitfiant  the  ^um  of  eighieen  thousand  dollars. 

Becently  the  present  Secretary,  upon  a  re-examination 
of  the  same  case,  hae  awarded  the  additional  sum  of  seven 
thousi^d  dollars,  being  the  whole  balance  of  the  sum 
originally  authorized  to  be  paid. 

Kyou  will  look  carefully  at  the  act  of  1847  for  the  relief 
of  Joshua  Shaw,  I  think  you  will  agree  with  me  that  was 
an  appropriation  not  of  $25,000,  but  only  of  the  sum  which 
might  be  found  due  by  the  Secretary  of  War,  That  officer 
was  directed  to  report  to  the  proper  officers  of  the  Treas^ 
ury  for  payment  such  amount  as  may  be  found  due  him, 
not  exceeding  $25,000,  which  amount  is  hereby  directed  to  he 
paid,  ^0,  Now,  what  is  the  '^amouni''  directed  to  be  paid? 
the  whole  $25,000,  or  only  the  amount  awarded  ?  I  think 
unquestionably  the  latter;  and  if  so,  the  appropriation  was 
•  exhausted  when  $18,000  were  paid.  The  books  of  your 
department  show  that  such  was  the  construction  given  to 
the  law  when  the  award  was  made.  There  is  no  credit 
there  for  an  appropriation  greater  than  $18,000. 

But  supposing  this  view  to  be  erroneous,  is  there  no 
limitation  of  time  within  which  an  appropriation  for  a  pur- 
pose like  this  ceases  to  be  available  ?  The  sixteenth  sec- 
tion of  the  act  of  March  3, 1795,  declares  that  all  appropri- 
ations unexpended  for  two  years,  except  for  payment  of 
loans,  interest  on  the  funded  debt,  for  purposes  of  the  sink- 
ing ftmd,  or  for  purposes  to  which  a  longer  duration  is 
specially  assigned  by  law,  shall  cease  and  determine  after 
two  years  and  be  carried  to  the  surplus  fund.  This  was 
re-enacted  with  stronger  general  words,  and  narrower 
exceptions,  on  the  81st  August,  1852.  (10  Stats,  at  Large, 
98.)  I  am  of  opinion  that  these  laws  apply  to  the  present 
,  case,  and  forbid  the  use  of  any  appropriation  made  so  long 
ago  as  the  year  1847,  for  such  a  purpose  as  tl^e  satisfaction 
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of  a  private  claim  against  the  Government.  The  present 
case  comes  witiiin  none  of  the  exceptions  mentioned  in 
either  of  the  statutes,  nor  do  I  find  any  authority  whatever 
in  the  opinions  of  your  predecessors  or  mine  for  a  construe- 
tion  which  allows  the  remaining  sum  of  $7,000  to  be  paid 
without  a  new  appropriation  by  Congress. 

The  fact  that  this  balance  was  not  formally  carried  on 
the  books  of  your  department  to  the  surplus  fund,  has  no 
weight  on  my  judgment;  because,  1, 1  think  the  substantial 
command  of  a  law  cannot  be  evaded  by  such  means,  nor  its 
spirit  defeated  by  such  neglect;  and,  2, there  was  no  balance 
for  the  surplus  fund  after  paying  the  #18,000,  that  being 
the  whole  of  the  sum  appropriated,  as  the  officers  of  the 
Treasury  understood  it  at  the  time. 

I  am  far  from  doubting  the  correctness  of*  the  decision 
made  by  the  Secretary  of  War;  the  points  now  raised  were 
not  before  him,  and  could  not  be.  The  merit  of  the  claim 
was  one  thing,  and  the  mode  of  satisfying  it  legally  is 
another.  It  was  his  duty  to  determine  whether  it  ought 
to  be  paid,  and  yours  to  decide  whether  it  could  be. 
Of  course  it  was  a  strong  case  in  favor  of  the  claimant  to 
the  extent  of  his  jurisdiction,  but  in  your  department  it  is 
just  as  strong  against  him. 

I  am,  most  truly,  yours,  &c., 

J.  S.  BLACai 

Hon.  Howell  Cobb, 

Secretary  of  ike  Treasury, 


DYER'S  CLAnf. 

The  holdoT  of  an  unendorsed  pay  certificate  iMued  to  a  soldier  is  not  en- 
titled to  payment  of  the  amount 

ATTORKEr  GSNERAL^S  Of  WCB, 

Jvly  24, 1860. 
Sir  :  One  Newman,  a  soldier,  was  discharged  from  l3ie 
army  and  got  a  certificate  from  the  proper  ofBcer  that  a 
ciertam  sum  was  due  him  for  service^    He  handed  thk 
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certificate  to  R.  H,  Dyer,  but  without  the  endorsement 
which  was  necessary  to  make  the  transfer  legal.  Dyer, 
had  no  right  to  demand  the  money  from  the  paymaster. 
The  payment  was  properly  refused,  on  the  ground  that 
Dyer's  title  was  defective.  This  defect  was  certainly  not 
cured  nor  mended  by  the  fact  that  Newman  himself,  after 
the  delivery  of  the  certificate  to  Dyer,  got  the  money  on  a 
forged  certificate. 

Yours,  very  respectfully, 

J.  S.  BLACK. 
Hon.  John  B.  Ployd, 

Secretary  of  War. 


CASE  OP  EMOEY  &  CO. 

1.  The  Post  Office  Department  has  authority  to  make  a  regulation  which 

will  prevent  the  service  from  heing  prostituted  to  purposes  of  fraud. 

2.  It  may  order  the  non-delivery  of  letters  addressed  to  persons  under 

names  which  are  known  to  have  heen  assumed  as  part  of  a  system  to 
defraud  the  puhlio. 
8.  But  the  fraudulent  intent  in  any  case  ought  to  be  very  clear  before 
such  an  order  is  enforced. 

Attorney  General's  Office,    , 
July  24, 1860. 

Sir:  Certain  letters  addressed  to  Emory  &  Co.,  Balti- 
more, were  taken  by  regular  course  of  mail  to  that  city,  but 
were  sent  by  the  postmaster  there  to  the  Dead-Letter  Of- 
fice. They  were  claimed  by  Mr.  E.  W.  Carr,  who  asserted 
that  he  had  a  right  to  receive  them,  inasmuch  as  he  was 
doing  business  under  that  name  and  style.  But  the  post- 
master regarded  Emory  &  Co.  as  a  fictitious  firm,  and 
acted  under  section  80  of  the  regulations,  which  declares' 
that  "  letters  and  packages  addressed  to  fictitious  persons 
or  firms,  or  to  no  particular  person  or  firm,  not  being  de- 
liverable according  to  the  regulations,  are  to  be  returned 
at  the  end  of  each  month  to  the  Dead-Letter  Office." 

The  right  of  the  Post  Office  Department  to  make  a  reg- 
ulation which  will  prevent  tiie  service  £rom  being  prosti- 
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tnted  to  purposes  of  frand  has,  I  believe,  never  been  denied. 
With  this  end  in  view,  you  certainly  have  power  to  order 
tlie  non-delivery  of  letters  addressed  to  any  person  under 
a  name  which  you  know  to  have  been  assumed  as  part  of 
a  system  intended  to  cheat  and  defraud  the  public.  But 
the  fraudulent  intent  ought  to  be  very  clear,  for  you  are 
not  invested  with  any  authority  to  carry  on  an  extended 
inquiry  into  the  private  affairs  of  persons  who  receive  let- 
ters by  mail,  nor  have  you  the  means  of  ascertaining  with 
correctness  what  they  are.  It  should  also  be  remembered 
that  the  mere  misnomer  of  a  man  is  not  sufficient  grounds 
for  saying  that  the  name  is  fictitious;  neither  is  a  firm  an 
imaginary  one  because  the  style  of  it  has  no  reference  to 
the  name  of  its  members,  nor  can  you  stop  a  letter  on  the 
sole  ground  that  it  is  addressed  to  a  person  whose  employ- 
ment is  immoral ;  it  being  the  duty  of  the  State  govern* 
ment,  and  not  the  Post  Office  Department,  to  punish  such 
offences.  But  in  the  case  under  consideration,  if  there  be 
no  legitimate  business  of  any  kind  carried  on  by  Carr 
under  the  name  of  Emory  &  Co. ;  if  he  has  caused  letters 
to  be  addressed  to  Baltimore  in  a  manner  which  is  merely 
imaginary ;  if  his  correspondents  do  not  know  whom  they 
are  writing  to;  and  if,  in  addition  to  this,  you  find  the  &ct 
to  be  that  Carr  is  using  this  fiction  for  dishonest  purposes, 
then  the  measure  taken  by  the  postmaster  at  Baltimore 
ought  to  be  sustained. 

I  am,  very  respectfully,  yours,  &c., 

J.  S.  BLACK 
Hon.  J.  Holt, 

Postmaster  General 


CASE  OF  THE  STBAMEBS  GENERAL  rflBAMON  AND  THE 
MABQUIS  DE  LA  HABANA. 

1.  A  <inti86r  of  one  nation  has  a  Tight  to  know  the  national  character  of  any 

strange  ship  she  may  meet  at  sea;  but  the  right  is  not  a  perfect  one, 
and  the  violation  of  it  cannot  be  punished  by  capture  and  condemna- 
tion, nor  even  by  detention. 

2.  The  party  malsing  the  inquiry  must  raise  his  own  colors,  or  in  s6m« 
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other  way  make  himself  fblly  known  heift>re  he  can  Utwfdlly  demand 

aach*knowledge  from  the  other  vessel. 
8.  If  this  is  refused,  the  inquiring  vessel  may  Are  a  blank  shot,  and  in  case 

of  further  delay  a  shotted  gun  may  be  fired  across  the  bows  of  the  de* 

linquent 
4.  Any  measure  beyond  this  which  the  commander  of  an  armed  ship  may 

take  for  the  purpose  of  ascertaining  the  nationality  of  another  vessel 

must  be  at  bis  peril. 
6.  This  right  of  inquiry  can  be  exercised  only  on  the  high  seas,  and  no 

naval  officer  has  the  right  to  go  into  the  harbor  of  a  nation  with  which 

his  government  b  at  peace  to  inquire  into  the  nationalty  of  a  vessel 

which  is  lying  there. 
6.  To  make  the  fire  of  one  vessel  into  another  a  piratical  aggression  within 

the  statute  of  March  8, 1819,  it  must  be  a  first  aggression,  unprovoked 

by  any  previous  act  of  hostility  or  menace  from  the  other  side. 

Attorney  General's  Office, 

July  28, 1860. 

Sir:  Two  vessels,  the  "General  Miramon"  and  the 
*'  Marquis  de  la  Habana,"  were  captured  near  Vera  Cruz, 
by  the  Saratoga,  under  the  command  of  Commander  Tur- 
ner, on  the  6th  of  March  last,  were  brought  into  the  port 
of  New  Orleans  as  prizes,  and  were  libelled  in  the  District 
Court  for  Louisiana.  Tou  have  required  me  to  examine 
the  case,  and  report  the  state  of  it  to  you. 

I  will  set  out  the  ftu^,  confining  myself  to  diose  which 
are  material  and  well  established.  In  every  instance 
where  there  is  any  conflict  between  the  statements  of  the 
American  oflScers  and  the  witnesses  on  board  the  captured 
vessels,  I  shall  take  the  former  to  be  true,  unless  they 
seem  to  be  very  clearly  tnistaken. 

1.  The  "  Miramon  "  was  in  the  service  of  what  is  called 
the  "  Miramon  Government  "^-one  of  the  parties  to  the 
civil  war  now  existing  in  Mexico.  The  "  Marquis  de  la 
Habana"  was  owned  by  a  Spanish  subject,  but  an  execu- 
tory contract  had  been  made  to  sell  her  to  the  Miramon 
Government ;  and  at  the  time  of  her  capture  the  transfer 
had  not  yet  been  made. 

2.  At  the  time  of  the  capture,  the  TJaited  States  were  at 
perfect  peace  with  Spain,  and  our  relations  with  both  par- 
ties to  the  civil  war  in  Mexico  were  those  of  impartial 
neutrality. 
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3.  The* American  equadron^  then  in  the  Gulf  nnder  the 
command  of  Captain  Jarvis,  was  there  to  protect  the  per- 
sons  and  property  of  American  citizens;  hut  the  "  Mira* 
mon  "  and  the  ^^  Marquis  de  la  Habana  "  had  committed 
no  offence  of  any  kind  against  our  commerce  or  people. 
Commander  Turner  was  ordered  by  his  superior  to  ascer- 
tain their  nationality  and  object,  whence  they  had  come, 
and  where  equipped,  and  to  prevent  them  frotn  communi- 
cating with  the  shore  unless  he  should  be  satisfied  of  their 
legal  character. 

4.  The  two  vessels  captured  were,  at  the  time,  not  6n 
Ibe  high  seas,  but  were  at  anchor  within  the  territorial 
waters  of  Mexico,  namely,  at  Anton  Lizardo,  about  a  mile 
^m  the  Mejtican  shore. 

5.  Captain  Turner  approached  these  vessels,  in  the 
"  Saratoga,**  between  eleven  and  twelve  o^clock  at  night, 
accompanied  by  the  "  Indianola  '*  and  the  "  Wave,"  the 
latter  of  which  had  the  ^  Saratoga  "  in  tow. 

6.  The  "Indianola"  and  the  "Wave"  had  previously 
been  in  the  service  of  the  Juarez  Government,  with  which 
that  of  Miramon  was  at  war ;  but  they  were  then  under 
the  orders  of  American  officers,  and  were  manned  by  sea^ 
men  from  the  American  squadron  in  the  Gulf. 

7.  When  Captain  Turner  approached  the  "  Miramon  '^ 
and  the  "  Marquis  de  la  Habana,"  neither  the  "  Saratoga," 
nor  the  "  Indianola,"  nor  the  "  Wave,"  wore  any  colors, 
nor  was  any  word  or  signal  given  by  Which  the  national 
character  of  the  approaching  vessels  could  be  known  to 
any  person  on  board  the  other  vessels;  nor  was  the  pur- 
pose of  Captain  Turner's  visit  made  k^own  in  any  way 
whatever,  until  after  the  capture  took  place. 

8.  When  the  "  Saratoga  "  was  distaut  d!bout  a  mile  from 
the  **  Miramon,"  it  was  perceived  that  the  latter  vessel  had 
got  under  way,  and  was  attempting  to  escape ;  whereupon 
Commander  Turner  ordered  Lieutenant  Bryson,  of  the 
"In4ianola,"  to  "board  that  ship."  Lieut  Bryson  gave 
chase,  and  overhauled  her;  when  he  came  within  hailing 
distance  of  her,  he  did  not  display  hia  oiM  colors,  nor  ask 
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the  "  Miramon  "  to  hoist  her  flag.  He  did  not  communi- 
cate the  nationality  of  the  "  Indianola,"  nor  inquire  that 
of  the  "  Miramon,"  but  ordered  her  to  drop  her  anchor. 
This  order  was  three  times  repeated,  and  interpreted  into 
Spanish  by  two  persons,  but  was  not  obeyed.  A  shot'was 
also  fired  ahead  of  her.  After  the  last  order,  the  "  Indian- 
ola  "  received  a  shot  from  the  "  Miramon,"  which  was  in- 
stantly returned.  The  fight  continued  some  time,  until 
both  vessels  ran  aground,  when  the  "  Miramon  "  surren- 
dered. 

9.  In  the  meantiine,  Commander  Turner,  in  the  "Sara- 
toga," being  near  tp  the  place  where  the  "  Marquis  de  la 
Habana  "  was  lying,  and  observing  that  she  was  attempt- 
ing to  slip  her  cable,  fired  a  broadside  into  her,  and  stopped 
her.  The  broadside  was  not  preceded  by  any  signal,  or 
notice,  or  communication,  or  inquiry,  from  the  "  Saratoga," 
and  the  flag  of  that  vessel  was  not  up.  The  "  Marquis  de 
la  Habana,"  after  some  firing  on  both  sides,  surrendered 
with  the  "  Miramon,"  and  the  two  were  brought  together 
into  New  Orleans  as  prizes  of  war. 

10.  The  two  captured  vessels  were  in  fact  not  pirates, 
were  not  bent  on  any  piratical  expedition ;  they  were  in- 
tended for  the  service  of  the  Miramon  government,  but 
that  was  a  purpose  the  lawfulness  of  which  our  naval 
officers  had  no  right  to  question. 

11.  The  conduct,  movements,  and  appearance  of  these 
vessels  had  given  no  strong  or  clear  ground  of  suspicion 
that  they  were  pirates.  The  neglect  or  refusal  to  hoist 
their  colors,  as  they  passed  the  castle  at  Vera  Cruz,  was 
scarcely  entitled  to  consideration,  and  the  proclamation  of 
the  Juarez  government,  declaring  them  pirates,  was  no 
evidence,  legal  or  moral,  of  the  fact  it  asserted. 

There  is  no  reason  to  doubt  that  both  Captain  Jarvis 
and  Commander  Turner  did  what  they  supposed  them- 
selves bound  to  do.  A  naval  officer  is  often  placed  in  very 
delicate  situations,  where  he  is  compelled  to  decide  for 
himself,  and  at  the  instant,  without  advice  and  witliout 
time  for  reflection,  upon  questions  difficult  enough  to  puz« 
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zle  the  best  trained  publicist  When  ho  commits  an  error 
under  such  circumstances^  the  justness  of  his  intentions 
may  well  excuse  him  to  his  own  Government,  or  even  en* 
title  him  to  its  full  approbation.  But  the  question  here  is, 
what  responsibility  to  the  owners  of  the  captured  vessels 
this  Government  will  take  upon  itself,  by  approving  the 
acts  of  Commander  Turner?  Let  that  be  answered  by 
the  law  of  nations  and  our  statutes. 

A  cruiser  of  one  nation  has  a  right  to  know  the  national 
character  of  any  strange  ship  ho  may  meet  at  sea.  But 
this  is  not  a  perfect  right.  The  violation  of  it  cannot  be 
punished  by  capture  and  condemnation,  nor  even  by  deten- 
tion. It  is  also  agreed  by  all  writers  on  the  subject,  that 
this  right  of  inquiry  {droit  (TenqUite  du  pavilion)  is  subject 
to  certain  well  defined  limitations* 

1.  The  party  making  the  inquiry  must  put  up  his  own 
colors,  or  in  some  other  way  make  himself  fully  known, 
before  he  can  lawfully  demand  such  knowledge  from  the 
other  vessel.  A  ship-of-war,  by  raising  her  flag,  gives  no- 
tice to  a  stranger  that  she  desires  to  know  what  nation  the 
latter  belongs  to,  and  the  latter  should  answer  by  hoisting 
her  own.  It  is  a  signal  which  Ortolan  says  may  be  thus 
interpreted  into  words:  "I  have  told  you  who  I  am;  let 
me  know  who  you  are." 

2.  If  this  is  refused,  the  inquiring  vessel  may  fire  a 
blank  shot,  called  by  continental  writers  the  coup  d'assu- 
rance^  because  it  is  intended  to  certify*  the  verity  of  the  flag 
raised,  and  to  assert  the  good  faith  of  the  inquiry.  In  case 
of  further  delay,  a  shotted  gun  may  be  fired  across  the 
bows  of  the  delinquent,  by  way  of  positive  summons.  An 
obstinate  refusal  may  create  or  confirm  suspicions,  which 
will  justify  still  more  impressive  measures,  for  the  purpose 
of  making  the  stranger  disclose  her  true  character. 

3.  But  any  measure  beyond  the  summoning  shot,  which 
the  commander  of  an  armed  ship  may  take  for  the  pur- 
pose of  ascertaining  the  nationality  of  another  vessel,  must 
be  at  his  peril.  If  the  stranger  is  arrested,  injured,  or 
captured,  and  turns  out  to  be  a  pirate,  it  is  all  very  welL 
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But  if  she  haa  a  lawful  right  to  navigate  the  seas,  the  in- 
jury must  be  atoned  for,  no  matter  what  was  the  ground 
of  suspicion.  Neither  the  offending  officer  nor  his  gov- 
ernment can  plead  that  she  refused  to  raise  her  flag,  or 
otherwise  make  herself  known.  In  other  words,  her  right 
to  pass  unmolested  depends  on  her  actual  character,  and 
not  upon  that  which  was  erroneously  attributed  to  her, 
even  though  her  owji  conduct  may  have  caused  the  mis- 
take. It  may  influence  the  amount  of  reparation,  to  be 
iure,  but  not  the  lawfulness  of  the  act 

4.  The  right  of  a  public  ship  to  hail  or  speak  with  a 
stranger  is  in  all  respects  analogous  to  that  of  which  I  have 
been  speaking,  and  must  be  exercised  within*  the  same 
Emits. 

5.  When  a  vessel,  thus  interrogated,  answers  either  in 
Irords  or  by  hoisting  her  flag,  the  response  must  be  taken 
for  true,  and  she  must  be  allowed  to  keep  her  way.  The 
interrogator  cannot  stop  her,  to  verify  it  by  visitation, 
search,  or  otherwise. 

6.  This  right  of  inquiry  can  be  exercised  only  on  the 
high  seas.  No  naval  officer  has  a  right  to  go  into  the  har- 
bor of  a  nation  with  which  his  government  is  at  peace,  to 
inquire  into  the  nationality  of  h  vessel  which  may  be  lying 
there.  K  he  does  so,  the  utmost  regularity  of  proceedings 
tt^ill  not  entitle  him  ^  an  answer,  and  his  measures  to  en- 
force a  reply  will  be  considered  aggressive. 

It  is  manifest  fron  all  this,  that  Commtoder  Turner 
ivas  not  justifled  by  the  law  of  nations  in  the  measures  he 
took  to  aeertain  the  nationality  of  the  *'  Miramon  "  and 
the  "  Marquis  de  la  Habana."  He  was  a  wrong-doeif  from 
beginning  to  the  end  of  the  afl&ir.  He  came  upon  those 
tessels  when  they  were  at  anchor  in  a  harbor,  without 
raising  his  own  flag,  in  darkness  and  in  silence,  giving 
them  no  means  of  knowing  who  he  was,  or  what  was  his 
purpose.  He  asked  them  no  question.  While  yet  a  mile 
away  from  the  "  Miramon,"  he  ordered  her  not  to  be  hailed 
or  spoken  with,  but  to  be  boarded.  The  unlawful  manner 
amd  time  of  his  approach  to  the  "  Miramon,"  the  conceal- 
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ment  of  his  object,  and  the  peremptory  order  to  drop  her 
anchory  when  she  was  kttemptxDg  to  escape,  were  well  cat 
cnlated  to  provoke  the  shot  which  the  *^  Indiaoola  **  received* 
He  fired  a  broadside  into  the  *^  Marquis  de  la  Habana'* 
before  she  did  anything  bat  attempt  to  slip  her  cable,  and 
before  a  word  of  warning  was  addressed  to  her.  When 
he  did  discover  the  nationality  of  the  vessels,  he  was  bonnd 
to  give  them  the  benefit  of  it,  and  let  them  go  in  peaceJ 
Bat  he  detained  them,  and  brought  them  into  an  Ameri* 
can  port,  where  they  are  still  detained.  On  the  whole,  it 
TB  perfectly  clear  that  Commander  Turner  did  not  seek  in^ 
formation  concerning  the  national  character  of  the  vessels 
in  question,  by  adopting  the  means  proper  to  that  end, 
nor  did  he  make  the  right  use  of  the  knowledge  when  ho 
got  it  ) 

The  whole  of  this  affitir  looks  more  like  an  effort  to 
search,  than  an  exercise  of  the  simple  and  imperfect  right 
of  inquiry.  The  order  to  board  the  "  Miramon,"  the  con- 
cealment of  the  ^*  Saratoga's "  own  character,  the  broad- 
side fired  at  the  *^  Marquis  de  la  Habana,"  the  arrest  of 
both  vessels  when  they  tried  to  escape,  all  give  the  affidr 
that  aspect  I  need  not  say  that  the  right  of  search  does 
not  exist  in  time  of  peace. 

The  libel  filed  against  these  vessels  in  the  admiralty 
court  at  New  Orleans  demands  their  condemnation  as 
prizes,  under  the  act  of  March  3, 1819,  to  protect  the  com- 
merce of  the  United  States,  and  to  punish  piracy.  That 
act  authorizes  the  capture  and  condemnation  of  '^  any  ves- 
sel or  .boat  from  which  a  piratical  aggression,  search,  re- 
straint, depredation,  or  seizure,  shall  have  first  been 
attempted  or  made."  Certainly  there  was  no  search^  re- 
strainty  depredaticn^  or  seizure  committed  or  attempted  by 
these  vessels  upon  the  American  ship.  Their  object  was 
simply  to  get  away.  Was  there  any  aggression  ?  If  there 
was,  it  consisted  in  the  firing  which  they  did  during  the 
engagement.  But  to  make  the  fire  of  one  vessel  into  an- 
other a  piratical  aggression  within  the  statute,  it  must  be 
a  frsi  aggression,  unprovoked  by  any  previous  act  of  hos- 
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tility  or  menace  from  the  other  side.  The  "  Marquis  de 
la  Habana  "  is  accused  of  firing  volleys  of  musketry  at  the 
"Saratoga;**  but  this  is  admitted  to  have  occurred  after 
the  " Saratoga"  had  fired  a  full . broadside  into  her.  The 
"  Miramon  "  struck  the  "  Indianola  "  with  a  round  shot 
before  the  former  was  actually  fired  upon.  But  the  "Mi- 
ramon "  was  lying  at  anchor  in  port  at  midnight,  and  saw 
three  foreign  vessels  approaching  her,  two  of  which  had 
been  in  the  service  of  a  known  enemy.  KTo  indication  was 
given  by  word  or  signal  of  the  purpose  for  which  they 
were  coming,  and  there  was  no  just  reason  why  they  should 
come  at  all.  She  felt  herself  in  danger  of  a  hostile  attack, 
attempted  to  escape,  and  was  ordered  to  stop,  in  a  manner 
which  clearly  indicated  an  intention  to  enforce  the  order. 
Can  it  be  said  that  a  fire,  under  these  circumstances,  at 
her  supposed  enemy,  is  a  first  aggression,  which  makes 
her  a  pirate  ?  On  the  contrary,  if  the  "  Saratoga "  had 
been  at  anchor,  and  a  superior  force  had  come  upon  her, 
as  she  came  upon  the  "  Miramon,"  would  she  have  been 
bound  to  submit  to  the  restraint  without  resistance  ?  In 
truth,  if  the  case  were  reversed,  the  legal  condition  of  the 
Mexican  vessel  would  be  much  worse  than  it  is ;  for  there 
is  some  evidence  which  affords  ground  for  saying  that 
Commander  Turner  intended  to  search  the  "  Miramon ; " 
and  it  is  absolutely  certain  that  he  imposed  restraint  upon 
her,  without  any  authority,  except  what  he  derived  from 
the  law  of  the  strongest. 

I  am,  very  respectfully,  yours,  4c., 

J.  S.  BLACK. 
The  Pbesidbnt. 


MEMORIAL  OF  CAPTAIN  MEIGS. 

1.  An  official  act  done  by  the  head  of  a  department  is  the  act  of  the  Preri* 

dent,  and  no  appeal  lies  from  the  former  to  the  latter. 

2.  The  oversight  and  inspection  of  a  public  work,  requiring  science  and 

skill  to  construct  it,  is  the  appropriate  duty  of  an  engineer,  as  also  the 
disbursement  of  public  moneys  iapplicable  to  any  such  work  about  the 
execution  of  which  an  engineer  may  be  engaged. 
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8.  As  conmandeivin-cbief,  it  h  the  right  of  the  Pretident  to  decide,  accotd* 
ing  to  hU  own  Judgment,  what  officer  shall  perform  any  particular 
duty,  and  as  supreme  executive  magistrate  he  has  power  of  appoint- 
ment. 

4.  If  Congress  should  attempt,  by  a  proyision  in  a  statute,  to  make  a  mill* 
tary  officer  independent  of  the  President,  he  might  execute  the  law  in 
disregard  of  such  unconstitutional  provision. 

6.  The  word  **pZan,"  in  all  statutes  and  contracts  concerning  buildings 

and  public  works,  when  not  otherwise  defined,  means  a  draught, 
tketeh^  plott  or  representation  of  anything  on  a  plane  surface,'  and  not 
a  echeme^  project^  or  contrivance  of  the  mind,  not  put  on  paper  or 
otherwise  made  visible. 
t.  The  *^  auperintendefue^^  of  a  work  means  \U  over  rig  M^  direction,  care,  or 
inspection,  and  does  not  imply  the  power  of  contracting  for  the  work 
or  paying  the  hands. 

7.  'Where  Congress  appropriated  a  sum  of  money  for  the  completion  of  a 

public  work,  to  be  expended  according  to  the  plans  of  a  particular 
officer  and  under  his  superintendence,  it  was  held,  that  the  statute 
was  fully  executed  by  an  order  appointing  another  officer  chief  engi- 
neer of  the  work,  and  requiring  it  to  be  constructed  under  the  super- 
intendence of  the  officer  named  in  the  statute,  and  according  to  hi9 
plans  and  estimates. 

Attorney  Gbvaral's  Office, 

July  81, 1860. 

Sir:  Ton  have  referred  to  me  a  memorial^  presented  to 
yon  by  Captain  Meigs,  for  my  opinion  on  the  points  of  law 
it  presents. 

The  memorial  recites  an  order  of  the  War  Department, 
denounces  that  order  as  illegal,  and  appeals  to  you  to 
revise  and  change  it.  Yon  have  often  declared  that  no 
appeal  from  the  head  of  any  department  lieb  to  you.  Such 
appeals  are  irregular,  for  reasons  which  have  often  been 
given  by  this  office,  and  which  need  not  now  be  repeated. 

An  official  act  done  by  the  Secretary  of  War  is  your  act, 
and  a  demand  made  upon  you  to  reverse  it  is  no  more  than 
a  remonstrance  addressed  to  yourself  against  yourself. 
Nevertheless  it  may  be  well  to  examine  the  legal  founda- 
tion  of  the  present  complaint,  in  order  to  know  whether 
you,  or  the  Secretary,  or  both  of  you,  have  violated  the 
laws  of  the  country  and  the  just  rights  of  Captain  Meigs. 

The  order  complained  of  was  issued  on  the  17th  instant, 
and  is  as  follows : 

"1.  Captain  H.  D.  Benham,  corps  of  engineers,  in 
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addition  to  his  present  duties,  is  hereby  appointed  chief 
engineer  of  the  Washington  aqueduct  and  the  Potomac 
water  works,  and  will  have  the  direction  of  all  the  opera- 
tions for  their  completion  and  preservation,  will  appoint 
all  the  necessary  assistants,  clerks,  workmen,  &c.,  and 
certify  all  bills  for  materials  or  labor  for  payment  by  the 
officer  under  whose  superintendence  the  appropriation  is 
to  be  expended. 

"  2.  Captain  M.  G.  Meigs,,  as  the  disbursing  officer  of 
these  works,  will,  in  accordance  with  the  above  act  of 
Congress,  furnish  to  the  chief  engineer,  in  full'  details,  all 
the  plans  and  estimates  for  these  operations,  and  examine 
the  works  under  construction,  from  time  to  time,  for  which 
every  facility  will  be  affi)rded  him  by  the  chief  engineer, 
and  he  will  keep  such  general  supervision  of  the  works  as 
to  assure  himself  that  they  are  being  constrooted  according 
to  his  said  plans  and  estimates ;  and  if  at  any  time  finding 
variations  therefrom,  he  will  promptly  report  the  same  to 
the  chief  engineer  for  correction,  and  if  necessary  to  tiie 
Secretary  of  -War. 

^'  8.  He  will  also  be  charged  with  all  the  disbursements 
of  moneys  for  these  works,  and  the  making  of  the  pay- 
ments for  all  materials  and  labor  for  the  same,  upon  the 
written  certificate  of  the  chief  engineer  of  the  amounts 
due,  or  upon  the  order  of  the  Secretary  of  War. 

^^4.  To  aid  Captain  Meigs  in  these  duties  he  will  be 
satiiorized  to  employ  a  draughtsman  if  neeessaiy,  and  also 
a  clerk. 

'^  5.  As  soon  as  the  plans  and  estimates  are  frirnished  to 
the  chief  engineer,  he  will  make  arrangements  for  the  most 
vigorous  prosecution  of  the  works,  and  he  will  report  to 
the  Secretary  of  War,  for  his  approval,  the  number  of 
assistants,  clerks,  &c.,  that  he  may  require,  designating  the 
persons  and  the  compensation  proper  for  each." 

The  administrative  supervision  of  the  work  on  the 
Washington  aqueduct  was  legally  and  constitutionally 
confided  to  the  War  Department.  There  is  no  existing 
law  nor  executive  order  which,  in  the  remotest  manner, 
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indicates  an  intenti(»  to  take  away  that  power  or  to 
deposit  it  elsewhere.  The  order  issued  by  the  Secretary 
Was  therefore  upon  a  anbject-matter  completely  within  his 
general  jarisdiotion,  and  ought  to  be,  not  critioined,  but 
obeyed  with  alacrity)  by  the  officer  to  whom  it  is  directed. 
Certainly  that  is  his  true  course,  unless  the  order  be  clearly 
repugnant  to  some  law  which  prescribes  the  manner  in 
which  the  War  Department  shall  perform  its  functions. 
Captain  Meigs,  without  disputing  the  general  authority  of 
the  President,  through  his  Secretary,  to  control  the  work, 
says  that  this  order  is  an  unlawful  exercise  of  the  power. 
Let  us  see  if  h^  is  right. 

1.  He  ecHitends  that  it  violates  the  sixty-third  article  of 
war.  That  article  forbids  engineers  to  assume,  and  it 
exonorates  them  from  performing,  any  duties  beyond  the 
line  of  their  immediate  profession,  except  by  the  special  order 
of  the  PreeidenL  IJTow,  Hie  duty  assigned  to  Captain  Meigs 
is  undoubtedly  not  beyond,  but  within,  the  line  of  an 
engineer's  profession.  I  think  it  has  never  been  doubted 
that  the  oversight  and  inspection  of  a  great  public  work, 
requiring  science  and  skill  to  construct  it,  is  the  appro- 
priate duty  of  an  engineer.  Nor  is  it  beyond  an  engineer's 
profession  to  report  to  his  superior  in  case  of  variation 
from  prescribed  plans.  The  disbursement  of  public 
moneys  applicable  to  any  public  work,  about  the  execu- 
tion of  which  an  engineer  may  be  engaged,  is  expressly 
made  his  duty  by  law,  and  extra  compensation  is  given  for 
the  risk  and  trouble.  But  supposing  it  to  be  true  that  it 
is  beyond  his  profession,  has  the  duty  not  been  assigned 
to  him  by  a  special  order  of  the  President  ?  No  one  will 
answer  that  question  in  the  negative,  for  every  one  knows 
that  the  Secretary's  order  is  your  order,  and  therefore  the 
case  comes  within  the  express  words  of  the  exception  made 
by  the  article  cited. 

2.  Another  objection  to  the  order  is,  that  it  violates  the 
twenty-seventh  section  of  the  act  of  Congress,  passed  oth 
July,  1838.   I  will  transcribe  it,  so  that  you  may  see  your* 

30 


466  HOl^.  JEREMIAH  a  BLACK 

Memoriftl  of  Captain  Meigs. 

Bclf  whether  there  be  any  conflict  between  it  and  the 
Secretary's  order  r 

^'  It  shall  be  the  duty  of  the  engineer  superintending  the 
constmction  of  a  fortification,  or  engaged  about  the  execu- 
tion of  any  other  public  work,  to  disburse  the  moneys 
applicable  to  the  same,  and,  as  a  compensation  therefor, 
may  be  allowed  by  the  Secretary  of  War  at  the  rate  of 
two  dollars  per  diem  during  the  continuance  of  such  dis- 
bursement: Providedy  That  the  whole  amount  shall  not 
exceed  one  per  cent  on  the  sum  disbursed.^'  (5  Stats,  at 
Large,  260.) 

I  know  not  how  or  why  it  came  to  be  thought  that  this 
law  could  prevent  Captain  Meigs  fix>m  disbursing  the 
money  appropriated  for  the  aqueduct.  In  the  selection 
of  an  engineer  to  perform  that  duty  you  are  not  confined 
to  the  chief  engineer,  nor  to  any  special  class  of  engineers; 
but  may  choose  what  engineer  you  please,  so  that  he 
be  engaged  about  the  execution  of  the  work,  as  Captain 
Meigs  certainly  will  be  if  he  obeys  the  orders  he  has 
received.  "Sot  is  there  a  word  in  the  statute  incompatible 
with  his  obligation  under  the  order  to  make  payments 
only  of  such  claims  as  shall  be  approved  by  his  superiors. 
Strict  accountability  is  a  principle  so  salutary,  that  no  one 
ought  to  object  to  its  universal  application.  It  is  perfectly 
certain  that  Captain  Meigs  has  no  intentions  inconsistent 
with  the  known  purity  and  uprightness  of  his  character. 
But  the  complaint  of  a  disbursing  officer  that  he  finds  his 
discretionary  power  over  the  public  moneys  inconveniently 
narrow,  is  not  likely  to  meet  with  much  favor  in  any 
quarter. 

8.  But  what  is  principally  relied  upon  by  Captain  Meigs 
is  the  act  making  appropriations  for  certain  civil  expenses 
of  the  present  fiscal  year,  passed  June  25,  1860.  It  con- 
tains among  other  things  an  appropriation  *^  for  the  com- 
pletion of  the  Washington  aqueduct,  five  hundred  thou- 
sand dollars,  to  be  expended  according  to  the  plans  and  estimates 
of  Captain  MdgSy  and  under  his  superintendence:   Provided^ 
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That  die  office  of  engineer  of  the  Potomac  water  works  is 
hereby  abolished,  and  its  dnties. shall  hereafter  be  dis- 
charged by  the  chief  engineer  of  the  Washington  aque- 
duct/' 

In  the  memorial  it  is  said  that  "  This  appropriation  was 
not  asked  for  by  the  administration ;  it  was  not  made  npon 
any  official  recommendation  of  the  President  or  of  the  Secre- 
tary, bnt  was  granted  by  Congress  npon  my  assitrance  of  its 
snfficiency,  and  npon  the  express  condition  that  it  should 
be  expended  nnder  my  supettisicn."  He  adds,  that  **  a  part, 
and  an  essential  part,  of  my  plan  of  operations  was  the  regu- 
lation by  myself  of  the  contracts,  of  the  purchases,  of  the 
expenditures  far  nun  and  materials,  of  the  number  and  qual- 
ifications, compensation,  and  duties  of  all  the  persons  to  be 
emjdoyed  in  its  execution.'*  He  says  further,  that  "the 
purpose  of  this  legislation  was  to  grant  the  money  only  on 
condition  that  its  application  should  be  made  under  my 
effective  control  and  superintendence ;  that  the  construction 
of  the  work,  the  purchase  of  materials,  and  the  contracts 
for  them,  and  for  all  services,  should  be  guided  by  my 
experience  and  controlled  by  my  strong  interest  in  the  comple- 
tion of  the  work  within  the  estimates."  He  assumes  the 
responsibility  of  having,  by  his  assurances,  **  induced  the 
legislature  to  grant  the  money.''  He  contends  that  the 
alleged  condition  was  a  "high  compliment"  with  which 
the  legislature  honored  him,  that  it  is  impossible  to  expend 
the  appropriation  except  through  him,  and  that  it  is  con- 
tingent upon  its  being  expended  really  and  effectively 
under  his  superintendence.  He  insists  that  he  "  must  be 
at  liberty  to  exercise  the  superintendence,"  and  he  stig- 
matizes the  order  of  the  "War  Department  as  a  ^^  clear 
evasion  of  the  law,  and  a  violation  of  the  condition  on  which 
the  appropriation  was  granted  by  Congress  and  solemnly 
accepted  by  the  Executive." 

Certainly  these  passages,  when  found  in  a  paper 
addressed  by  a  subordinate  officer  of  the  army  to  his  com- 
mander-in-chief, concerning  an  order  for  which  the  com- 
muuder-in-chief  is  responsible,  are  calculated  to  excite  veiy 
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marked  attentioo.  The  candor  with  which  Oaptaia  Meigs 
ackuowl^ges  that  he  inflaenced  the  paseage  of  the  law, 
the  freedom  with  which  he  denounces  the  eonstruetion  put 
upon  it  by  his  superiors,  and  the  confident  claim  which  he 
sets  up  to  execute  it  according  to  his  own  uncontrolled 
will»  are^  under  all  the  circumstances,  very  singular.  This 
way  of  procuring  legislation  by  the  private  solicitation  of 
persons  who  have  no  official  relations  which  authorize 
them  to  communicate  with  Congress,  is  never  to  be  com- 
mended; it  can  be  excused  only  where  the  motive  is  as 
manifestly  honest  as  it  was  in  this  case.  You  yourself 
speaking  of  this  very  affibir,  in  a  solemn  message,  have 
declared  it  to  be  dangerous  to  the  subordination  and  dis- 
cipline of  the  army,  since,  if  it  were  encouraged,  ^^  offllcero 
might  then  be  found,  instead  of  performing  their  appro- 
priate  duties,  besieging  the  halls  of  Congress  for  the  pur- 
pose of  obtaining  special  flavors  and  choice  places  by 
legislative  enactment."  But,  in  addition  to  the  credit  of 
influencing  the  legislature,  Captain  Meigs  claims  the  right 
to  exercise  the  judicial  function  by  expounding  it,  and  he 
demands  the  further  right  as  an  executive  officer  to  carry 
it  into  efiect,  without  let  or  hindrance  from  any  quarter.  I 
submit  whether  he  is  not  taking  too  many  branches  of  the 
Government  under  his  care  at  on«  timew 

But  the  points  now  to  be  determined,  are  whether  the 
clause  above  quoted  from  the  appropriation  bill  requires 
you  to  give  Captain  Meigs  the  absolute  and  supreme  con- 
trol which  he  claims  over  the  work,  or  whether  his  duties, 
as  prescribed  in  the  order  of  the  War  Department,  are  such 
as  you  could  lawfully  and  constitutionally  assign  him  to. 

As  commander-in-chief  of  the  army  it  is  your. right  to 
decide  according  to  your  own  judgment  what  officer  shall 
perform  any  particular  duty,  and  as  the  supreme  executive 
magistrate  you  have  power  of  appointment.  Congress 
could  not,  if  it  would,  take  away  from  the  President,  or  in 
anywise  diminish  the  authority  conferred  upon  him  by 
the  Constitution.  This  clause  of  the  appropriation  bill 
was  not  intended  to  appoint  Captain  Meigs  chief  engineer 
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of  the  acquedact,  nor  waa  it  meant  to  interfere  with  your 
authority  over  him  or  any  other  of  your  military  eubordin^ 
ates.  Those  who  voted  for  inserting  it  disclaimed  all  such 
ideas,  and  you  took  care  before  you  signed  it  to  let  it  be 
officially  known  and  placed  on  the  record  that  you  regarded 
it  merely  as  a  recommendation. 

But  Captain  Meigs  now  asserts  that  this,  which  yon 
believed  to  be  a  recommendation,  was  in  fact  a  condition, 
and  a  most  important  part  of  tlie  law  itself.  He  thinks  yon 
must  either  let  the  appropriation  be  expended  by  him 
according  to  his  own-  '^plan  of  operations,^'  or  else  let  the 
work  stand  stilL  But  lids  is  a  manifest  error.  If  Con- 
gress had  really  intended  to  make  him  independent  of  yon, 
that  purpose  could  not  be  accomplished  in  this  indirect 
manner  any  more  than  if  it  was  attempted  directly.  Con- 
gress is  vested  with  legislative  power ;  the  authority  of  the 
President  is  executive.  Neither  has  a  right  to  interfere 
with  the  functions  of  the  other.  Every  law  is  to  be  carried 
out  so  &r  forth  as  is  consistent  with  tiie  Constitution,  and 
no  further.  The  sound  part  of  it  must  be  executed,  and  the 
vicious  portion  of  it  suffered  to  drop.  A  legislative  .act  is 
not  to  be  treated  as  void  merely  because  it  is  coupled  with 
an  abortive  attempt  to  usurp  executive  powers.  It  stands 
to  reason  that  if  a  condition,  such  as  this  is  asserted  to  be, 
is  void,  it  can  have  no  effect  whatever  ^ther  upon  the  sub- 
ject-matter or  upon  other  parts  of  the  law  to  which  it  is 
appended.  To  say  that  it  is  void,  and  yet  of  such  force 
that  it  controls  the  operation  of  the  statute  in  which  it  is 
fbund,  is  a  contradiction  in  terms.  As  a  rule  of  constitu- 
tional interpretation,  I  think  this  is  nowhere  denied,  and^it 
agrees  with  all  the  analogies  of  the  law.  The  principle 
universally  applied  to  public  and  private  grants  is,  that 
where  a  grant  is  made  upon  an  illegal  condition,  the  grant 
is  absolute  and  the  condition  void.  It  is  as  old  as  the 
Year  Books,  (2  Henry  IV,  9;)  it  is  laid  down  by  Coke, 
(Co.  Litt,  206;)  the  old  reports  are  full  of  it,  (Bolls,  Abr., 
418;  2  Vent,  109;)  and  no  modem  authority  disputes  it 
Yon  are  therefore  entirely  justified  in  treating  this  condi- 
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tion  (if  it  be  a  condition)  as  if  the  paper  on  which  it  is 
written  were  blank. 

I  But  it  is  what  yon  called  it  in  your  message — ^a  recom- 
mendation ;  and  your  respectful  deference  to  the  wishes  of 
Congress  induced  you  to  carry  it  out,  though  you  were 
not  constitutionally  bound  to  do  so.  I  am  clearly  of 
opinion  that  the  order  of  the  Secretary  is  in  perfect  accord- 
ance with  the  whole  of  the  law,  including  the  recommend-* 
atory  part  as  well  as  the  rest.  I  propose  to  show  briefly 
(for  it  will  not  require  many  words)  that  there  is  no  con- 
flict whatever  between  them. 

The  money  is  to  be  expended  according  to  the  plans 
and  estimates' of  Captain  Meigs.  So  says  the  recommend- 
ation of  Congress;  and  the  War  Department  has  ordered 
that  these  plans  and  estimates  shall  be  furnished  in  full 
detail  to  the  chief  engineer,  who  is  required  to  act  in  con- 
formity with  them.  In  order  to  prevent  the  possibility  of 
mistake,  Captain  Meigs  himself  is  ordered  to  examine  the 
works  from  time  to  time,  to  assure  himself  that  they  are 
constructed  according  to  his  plans  and  estimates,  and 
promptly  to  report  all  variations  which  he  may  detect  to 
the  chief  engineer  or  to  the  Secretary  of  War. 

It  is  not  possible  to  imagine  how  measures  more  effect- 
ive could  be  taken  to  insure  the  strictest  conformity  to 
those  plans  and  estimates.  A  departure  from  them  in  any 
important  respect  will  be  next  to  impossible,  unless  Cap- 
tain Meigs  himself  be  in  some  default. 

Captain  Meigs's  mistake  probably  arises  from  a  miscon- 
ception of  the  meaning  of  the  word  plan.  Its  ordinary  and 
copmon  signification  is  a  draught,  sketch,  plot,  or  repre- 
sentation of  anything  on  a  plane  surface.  It  has  this  sense, 
when  not  otherwise  defined,  in  all  statutes  and  contracts 
concerning  buildings  and  public  works.  It  is  seldom,  if 
ever,  understood  in  any  other  way  among  practical  men  of 
any  class.  To  construct  an  aqueduct  or  build  a  house, 
according  to  a  given  plan,  would  not  generally  be  misun- 
dersood  either  by  an  engineer  or  carpenter.  But  Captain 
Meigs  seems  to  use  the  word  as  if  it  meant  a  sehemej  pro* 
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ieei,  or  eontrwance  of  the  mind,  not  pat  on  paper  or  other- 
wise  made  visible.  He  speaks  of  his  ^^plan  of  operaiiona^^^ 
an  essential  part  of  which,  he  says,  was  the  regulation  by 
himself  of  the  contracts,  of  the  purchases,  of  the  expendi- 
tures, &c.  If  we  suppose  the  word  to  be  used  in  this 
sense,  then  Congress  must  have  intended  that  any  mode  of 
conducting  the  work  which  Captain  Meigs  might  have 
designed  previously,  or  which  he  might  subsequently  take 
a  fancy  to  adopt,  should  be  a  part  of  the  law,  and  the  law 
would  change  as  often  as  he  would  change  his  mind.  It 
would  include  not  only  plans  of  the  work  in  their  ordinary 
sense,  but  all  his  designs,  past,  present;,  and  future,  with 
reference  to  the  contracts,  expenditures,  purchases,  the 
men  to  be  employed,  and  the  compensation  to  be  paid 
them.  It  would  be  altogether  unfair  to  force  such  a  con? 
struction  upon  the  words  in  question.  Congress,  by  the 
plans  of  Captain  Meigs,  undoubtedly  ^leant  neither  more 
nor  less  than  the  draughts  and  plots  which  that  officer  had 
made  to  guide  the  workmen  on  the  aqueduct  To  carry 
out  this  meaning,  it  is  not  at  all  necessary  that  he  should 
be  permitted  to  make  the  contracts,  employ  the  hands, 
and  pay  what  he  pleases,  without  accounting  to  his 
superior  officers. 

He  also  bases  his  pretensions  in  part  on  the  word  attper- 
inteTidencey  which  he  supposes  to  carry  with  it  a  power  still 
greater,  if  possible.  To  superintend  signifies  oversight^ 
direction^  care,  inspection. 

To  superintend  a  work,  public  or  private,  means  almost 
universally  to  overlook  the  construc.tion  of  it  while  it  is  in 
progress,  for  the  sole  purpose  of  seeing  that  it  is  done 
according  to  prescribed  plans.  Superintendence  does  not 
imply  the  power  of  contracting  for  the  work  or  paying  the 
hands.  The  authority  of  oversight  and  direction  may  be 
given  to  the  same  man  whq  is  vested  with  other  powers, 
such  as  making  contracts,  &c.,  but  that  is  not  usual. 
Superintendents  of  our  public  works  are,  and  generally 
they  ought  to  be,  no  more  than  superintendents.  The 
Treasury  building  is  now  under  the  superintendence  of  a 
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person  who  has  no  power  beyond  that  of  seeing  that  the 
work  is  done  according  to  the  plans  prescribed.  All  the 
superintendents  of  buildings  under  the  control  of  the  Trea- 
sury Department  are  subject  to  the  chief  engineer,  to 
whom  they  report,  and  who  makes  the  contracts  and  reg- 
ulates the  disbursements  under  the  direction  of  the  Secre- 
tary. Not  one  of  them  has  ever  thought  himself  entitled, 
as  superintendent,  to  exercise  any  of  the  extraordinary 
powers  claimed  by  Captain  Meigs.  If  Oaptain  Meigs, 
when  he  induced  Congress  to  insert  this  clause  in  the 
appropriation  bill,  intended  to  give  himself  a  larger 
authority  than  that  of  inspecting  the  work  and  seeing  it 
done  according  to  the  plans,  he  was  most  unfortunate  in 
his  choice  of  words,  for  superintendence  will  never,  ex  vt 
ierminij  justify  or  excuse  him  for  attempting  to  organize 
and  set  up  an  independent  ^^plan  of  operations,"  to  be 
carried  on  by  a  corps  of  men  employed  and  paid,  appointed 
and  dismissed,  according  to  his  own  pleasure. 
^  It  was  unnecessary  to  quote  a  judicial  decision  for  the 
purpose  of  proving  that  all  written  laws  are  to  be  construed 
according  to  the  intention  of  the  legislature,  for  that  is  a 
fundamental  principle  which  nobody  denies.  But  the  in- 
tention is  to  be  ascertained  from  the  words  placed  on  the 
etatute-book,  not  from  the  testimony  of  the  members  who 
voted  for  it,  much  less  from  the  assertions  of  the  lobby 
about  its  meaning.  There  is  also  another  rule  quite  as  well 
defined,  and  that  is,  that  all  laws  which  derogate  from  the ' 
constitutional  authority  of  the  exeeutive  or  judiciary,  and 
all  laws  giving  speciai  or  unusual  powers  to  individuals, 
must  be  construed  strictly  and  according  to  the  narrowest 
sense  of  their  words.  No  intention  must  in  such  cases  be 
imputed  to  the  law-giver  beyond  what  is  clearly  expressed 
in  terms  too  plain  to  be  misunderstood. 

Applying  this  principle  to  the  statute  under  considera- 
tion, nothing  could  be  clearer  than  the  proposition  that 
this  law  is  fully  met  and  fully  executed  by  making  Captain 
Meigs  superintendent  of  the  work  and  requiring  it  to  be 
<lone  according  to  his  plans  and  estimates.    Nor  can  any 
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fconstraQtion  of  it  be  broad  enoagb  to  inclade  the  Hupreme 
powers  claimed  by  him.  We  cannot  give  it  that  effiact 
without  inserting  words  which  the  legislature  left  out 

Cf^tain  Meigs  complains  that  the  order  puts  upon  him 
a  dutj  not  only  contrary  to  law,  but  discreditable  and  de» 
rogatory  to  him  as  an  officer.  I  think  that  I  have  shown 
that  he  is  mistaken  about  the  law,  and  I  am  very  sure  that 
you  would  not  wantonly  humiliate  an  honorable  man  and 
a  meritorious  officer  like  Captain  Meigs.  Which  of  the 
duties  prescribed  by  the  order  ia  discreditable  ?  Superin«r 
tending  a  great  national  work  and  seeing  liiat  it  is  executed 
acoordiug  to  his  own  plans  is  as  far  as  possible  from  all 
suspicion  of  dishonor.  To  disburse  public  money  has  also 
been  regarded  by  the  most  distinguished  men  of  this  and 
other  countries  as  a  highly  honorable  duty  and  a  mark  of 
the  most  entire  confidence.  To  require  that  he  shall  pay 
it  only  after  it  is  ascertained  to  be  due  by  his  superior 
officers,  who  make  the  contracts  and  who  have  the  means 
of  knowing  what  claims  are  just  and  what  are  wrong,  is  a 
limitation  upon  his  discretion  which  other  very  able  and 
good  men  have  submitted  to  without  feeling  themselves 
at  all  injured* 

It  is  very  peroeptible  that  the  opposition  of  Captain 
Meigs  to  the  order  is  not  so  much  on  account  of  the  duties 
it  imposes  upon  him,  as  because  of  the  duties  from  which 
it  relieves  him.  His  very  first  objection  is  that  it  "  ap- 
points Captain  Benham  chief  engineer,  commits  to  him 
the  direction  of  all  the  operations  for  its  completion,  the 
appointment  of  all  the  persons  to  be  employed,  and  the 
making  of  contracts  and  purchases.  He  would  be  chief 
engineer  and  superintendent  both,  with  every  body  under 
him  and  nobody  over  him.  Doubtless  he  thinks  that  such 
an  arrangement  would  be  for  the  public  good  as  well  as 
his  own  honor;  but  the  Secretary  had  a  right  to  consult 
what  he  supposed  to  be  the  interest  of  the  Government  and 
the  convenience  of  his  department,  by  dividing  these  duties 
between  two  officers  who  would  mutually  check  one  an- 
other, and  thus  insure  accountability  in  the  service. 
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He  asserts  that  the  Secretary  of  War  expects  the  com- 
pletion of  the  aqaednet  to  cost  a  million  of  dollars,  and 
this  snm  he  says  cannot  be  reqaired  without  the  grossest 
extravagance ;  but  he  adds,  ^*  I  have  no  power  to  prevent 
any  blunder  or  extravagance— to  prevent  five  hundred 
men  from  being  set  to  do  the  work  of  one."  What  right 
has  be  to  anticipate  that  his  superior  officers  will  be  ^ilty 
of  blunders,  extravagance,  and  fraud  upon  the  public, 
treasury,  by  paying  five  hundred  times  as  much  as  the  work 
is  worth  ?  If  such  a  thing  had  been  said  about  him,  he 
would,  indeed,  have  been  a  wronged  man,  and  yet  the 
injury,  if  committed  against  him,  would  be  no  greater  than 
it  is  when  committed  by  him. 

There  is  another  thing  in  this  memorial  which  you  will 
acarcely  be  able  to  read  without  some  feeling  of  regret 
that  an  officer  of  Captain  Meigs's  high  character  should  have 
allowed  himself  to  write  it  He  says  '^  when  the  facts  are 
made  public,  will  Congress  pardon  me  if  these  orders  are 
^iforced,  for  being,  even  under  the  strong  pressure  of  ex- 
ecutive and  military  orders,  an  unwilling  instrument  in  an 
arrangement  by  which  their  expressed  will  is  defeated  and 
the  conditions  of  their  grant  of  money  violated  ?  "  Does 
this  mean  that  there  is  to  be  another  appeal  to  Congress  ? 
Does  he  wish  to  be  understood  as  telling  his  commander- 
in-chief  that  Congress  will  interfere  to  punish  him  if  he 
yields  to  the  strong  pressure  of  military  and  executive  or- 
ders, and  of  course  to  protect  him  if  he  resists  those  orders? 
Is  it  consistent  with  the  discipline  of  the  army  for  a  subor- 
dinate officer  to  inquire  whether  Congress  will  pardon 
him  for  not  violating  the  orders  of  his  lawful  commander? 
The  words  he  has  used  are  not  plain  enough  to  justify  the 
belief  that  he  intended  a  threat  of  insubordination  under 
the  unconstitutional  shelter  of  the  legislature;  and  his 
reputation  is  too  high  to  allow  mere  ambiguity  of  express- 
ion to  be  used  against  him.  I  do  not  permit  myself  to 
doubt  that  Captain  Meigs  will  obey  his  orders  without  be- 
ing put  under  the  ^<  strong  pressure  "  of  any  thing  but  his 
own  sense  of  duty — ^not  as  a  reluctant  and  '^  unwilling  in- 
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stroment/'  but  with  the  cheerfalness  and  alacrity  which 
become  an  officer  of  his  grade  and  character. 
I  am,  most  traly,  yours^  &c.y 

J.  8.  BLACK 
The  Presidekt. 


SHENANDOAH  BRIDGE. 

Under  the  act  of  August  1, 1842,  authouzing  agents  and  servants  of  the 
United  States  to  pass  free  of  toll  over  the  Shenandoah  bridge  at  Har- 
per's Ferry,  persons  employed  at  the  United  States  Armory  are  entitled, 
free  of  toll,  to  cross  the  bridge  on  animals  or  in  vehicles  belonging  to 
themselves. 

Attorney 'General's  Office, 
^  August  13, 1860. 

Sir  :  I  have  received  yonr  letter  of  the  9th,  submitting 
the  question  of  the  right  of  the  Shenandoah  Bridge  Com- 
pany at  Harper's  Perry  to  collect  tolls  from  persons  em- 
ployed at  the  United  States  Armory  when  passing  over  the 
bridge  on  animals  or  in  vehicles  belonging  to  themselves. 

The  act  of  August  1,  1842,  which  authorizes  the  erec- 
tion of  the  bridge,  contains  a  proviso  that  "  all  agents, 
Bervant€,  and  property  in  the  service  of  or  belonging  to 
the  United  States,  shall  pass  and  be  transported  free  of 
toll." 

Under  this  proviso,  all  property  belonging  to  the  United 
States  transported  over  the  bridge  is  exempted  from  toll, 
and  it  is  equally  clear,  that  all  agents  and  servants  in  the 
service  of  the  United  States  have  the  right  to  pass  the 
bridge  free.  But  how  are  they  to  pass  it?  Nothing  in  the 
law  restricta  their  privilege  to  a  passage  on  foot.  The 
reasonable  construction  of  the  license  is  that  they  may 
pass  either  on  foot  or  on  horseback,  or  in  any  usual  mode 
of  conveyance.  '  The  only  cases  which  I  have  been  able  to 
find  on  this  subject  go  even  further  than  this.  In  one  of 
them,  (reported  in  2  Murphy,  872,)  the  Supreme  Court  of 
North  Carolina  held,  that  the  privilege  of  a  stockholder 
in  a  bridge  company  ^^  to  pass  without  any  charge  of  toll'* 
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inclnded  the  exemption  of  his  wagon,  althoagh  he  was  not 
driving  it 

The  right  claimed  by  the  emj^oyeeB  in  the  armory  at 
Harper's  Ferry,  as  explained  by  your  letter,  is  not  that  of 
sending  or  transporting  their  property  over  the  bridge,  but 
simply  the  right  bf  passing  over  it  themselves  on  animals 
or  in  vehicles  of  their  own.  I  have  no  doubt  they  are  en- 
titled to  do  this. 

Tours,  very  respectfully, 

J.  S.  BLACK 
Hon.  John  B.  Floyd, 

Secretary  of  War. 


UNITED  STATES  LANDS  AT  SANDY  HOOK. 

1.  An  officer  in  command  of  a  military  post  has  the  right  to  protect  it  by 
force  from  occupation  or  injury  at  the  hands  of  trespassers. 

SL  An  officer  in  oommand  of  such  a  post  has  no  authority  to  lease  the  lands 
for  private  purposes  to  persons  who  are  not  in  the  employment  of  the 
Government. 

Attobnbt  Gbnbral's  Office, 

September  24, 1860. 

Sir  :  I  have  receiyed  your  letter  of  the  ISth,  requesting 
my  official  opinion  on  the  questions  presented  in  a  com- 
munication from  Captain  H.  W.  Benham,  concerning  the 
removal  of  trespassers  on  the  United  States  lands  at  Sandy 
Hook.  The  points  upon  which  he  desires  instructicHis  re- 
late to  the  details  of  official  duty,  and  appear  to  involve  no 
other  legal  question  than  that  of  the  right  of  the  officer  in 
command  of  a  military  post  to  protect  it  by  foroe  from  oc- 
cupation or  injury  at  the  hands  of  trespassers.  There  can 
be  no  doubt  upon  this  point  Due  caution  should  be  ob- 
served, however,  that  in  executing  this  duty  there  be  no 
unnecessary  or  wanton  harm  done  either  to  persons  or 
property. 

It  seems  that  some  of  the  persons  who  are  occupying  the 
public  grounds  at  Sandy  Hook  set  up  a  right  of  possession 
under  alleged  leases  or  permits  from  officers  formerly  in 
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command  of  the  post.  It  is  by  no  means  clear  that  such 
leases  or  permits  were  ever  given.  But  if  they  were,  I 
am  not  able  to  see  how  they  confer  any  title.  Lands  pur- 
chased by  the  United  States  for  the  erection  of  forts,  maga- 
zines, and  other  objects  specified  in  the  Constitution,  can- 
not properly  be  leased  by  the  officer  in  charge  of  them  for 
private  purposes  to  persons  who  are  not  in  the  employ-  j 
ment  of  the  GFovemment. 

Very  respectfully,  Ac, 

J.  S>  BLACK. 
Hon.  JoHK  B.  Floyd, 

Secretary  of  War. 


TAXATION  OP  UNITED  STATES  OFFICEBS  BY  STATES. 

A  State  cannot  impose  a  tax  uDon  the  salary  of  a  federal  officer,  or  upon 
the  compensation  paid  hy  the  United  States  to  any  person  engaged  in 
their  service. 

Attorket  General's  Office, 

October  2, 1860. 
Sir  :  The  authorities  of  a  State  cannot  impose  a  tax  upon 
the  salary  of  a  federal  officer^  or  upon  the  compensation 
paid  by  the  United  States  to  any  person  engaged  in  their 
service.  This  was  decided  by  the  Supreme  Court  in  the 
case  of  Dobbins  vs.  the  Commissioners  of  Erie  County, 
(16  Peters,  435.)  The  act  of  the  Virginia  Legislature, 
which  you  cite  in  your  letter  of  September  16th,  does  not 
authorize  such  taxation.  The  demand,  therefore,  upon  the 
clerks  of  the  Wheeling  post  office,  is  not  warranted  by 
any  legal  or  constitutional  authority.  State  or  national. 
Very  respectfully,  yours,  &c., 

J.  S.  BLACK. 
Hon.  Joseph  Holt, 

Postmaster  General. 
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EFFECT  OF.  PARDON. 

A  person  disfrancbised  as  a  citizen,  by  (jonviotion  for  crime,  under  ^o 
laws  of  the  United  States,  can  be  restored  to  his  rights  by  a  pardon  is- 
sued before  or  after  he  has  suffered  the  other  penalties  incident  to  his 
conviction. 

Attorney  General's  Office, 

September  22, 1860. 
Sir  :  In  reply  to  your  note  accompanying  the  letter  of 
W.  Dunbar,  Esq.,  commissioner  of  the  United  States  for 
the  northern  district  of  Ohio,  I  have  to  say,  that  a  person 
convicted  of  an  offence  against  the  laws  of  the  United 
States,  which  disfranchises  him  as  a  citizen,  can  be  restored 
to  all  the  rights  which  he  had  before  conviction  by  a  free 
and  full  pardon  from  the  President  of  the  United  States. 
Such  pardon  may  be  given  after  he  has  suffered  the  other 
penalties  incident  to  his  conviction,  as  well  as  before. 
Very  respectfully,  yours,  &c., 

J.  S.  BLACK 
Hon.  Lewis  Cass, 

Secretary  of  State. 


USE  OF  THE  MAILS  BY  WEEKLY  NEWSPAPERS. 

Under  the  acl  of  Angnst  30,  1852,  the  publisher  of  a  weekly  newspaper  has 
no  right  to  send  through  the  mails  free  of  postage  newspapers  deliverable 
to  resident  sabscribers. 

Attorney  General's  Office, 

October  16, 1860. 
Sir  :  The  second  section  of  the  act  of  August  30,  1852, 
provides  that  "  The  publishers  of  weekly  newspapers  may 
send  to  each  actual  subscriber,  within  the  county  where 
the  papers  are  printed  and  published,  one  copy  thereof  free 
of  postage.*'    (10  Stats,  at  Large,  39.) 

This  was  manifestly  intended  to  give  the  publisher  of  a 
paper  the  gratuitous  use  of  the  mail,  in  the  ordinary  way, 
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within  the  county,  for  the  benefit  of  those  subscribers  who 
do  not  reside  at  the  place  of  publication.  It  would  be  a 
mere  evasion  of  the  law  to  let  him  deposit  his  newspapers 
in  the  post  office  and  compel  the  clerks  to  deliver  them  to 
resident  subscribers.  The  evasion  is  still  more  palpable 
when  the  publisher  carries  •them  to  another  post  office 
within  the  county,  and  has  them  sent  back  to  the  town  in 
which  they  are  printed.  Both  these  modes  of  getting  post- 
masters to  do  the  work  which  the  publishers  would  other- 
wise have  to  pay  for,  are  tricks  which  you  are  under  no 
obligation  to  countenance,  nor  can  they  be  justified  by  any 
authorized  rule  of  interpretation.  The  postmaster  at 
Woodstock  was,  therefore,  not  bound  to  deliver  the  papers 
placed  inihis  office  by  a  publisher,  in  the  same  village  to 
subscribers  who  lived  there;  and  he  had  a  right  to  charge 
postage  upon  the  same  papers  when  sent  from  another 
post  office. 

Tours,  very  respectfully, 

J.  S.  BLACK 
Hon.  J.  Holt, 

^    Postm^ter  GeneroL 


CASE  OF  W.  H.  Db  GROOT. 

1.  The  joint  resolution  of  June  15, 1860,  relating  to  the  settlement  of  the 

account  of  W.  H.  De  Groot,  makes  the  Secretary  of  War  a  judge 
between  De  Groot  and  the  Government,  with  power  to  see  him  paid 
the  money  actually  expended  by  him,  and  to  indemnify  him  for  such 
other  losses,  liabilities,  and  damages  as  he  had  suffered  or  incurred. 

2.  Congress  having  declared  that  he  should  bo  paid  his  expenses,  the  Sec- 

retary has  no  authority  to  Inquire  whether  ho  had  any  legal  right  to 
that  reimbursefhent  or  not,  but  simply  to  ascertain  the  amount 

8.  In  ascertaining  the  other  losses,  the  Secretary  is  confined  to  the  prin- 
ciples of  justice  and  equity,  and  cannot  make  an  allowance  for  any 
thing  but  an  infraction  of  his  legal  rights. 

4.  Justice  is  law.  Equity  is  law,  with  that  modification  of  legal  strictness 
which  a  chancellor  administers,  but  it  never  includes  the  recognition 
of  any  essential  right  which  the  law  does  not  sanction. 

6.  If  De  Groot  had  a  valid  subsisting  contract  which  the  Government  re- 
pudiated without  cause,  he  is  entitled  to  all  the  gains  he  would  have 
made  by  its  completion. 

6b  The  Government  having  made  a  contract  with  certain  parties,  (Degges 
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and  Smith,)  for  whom  others  (Mechlin  and  Alexander)  hecame  sur^ 
ties,  and  the  principals  having  failed,  the  sureties  employed  De  Groot 
as  their  agent  to  execute  the  contract,  and  gave  him  authority  to 
receive  the  price  of  the  briok  in  their  names,  without  any  assignment 
of  the  contract,  it  was  held,  that  De  Groot  was  not  made  a  contractor 
with  the  Government,  and  had  no  right,  as  against  the  United  States^ 
to  the  profits  of  the  contract 
7.  On  March  3, 1857,  by  edfect  of  thet}oint  resolution  of  that  date>  the  con- 
tract for  manufacturing  brick  for  the  Washington  aqueduct  was 
rescinded,  with  the  full  consent  of  all  parties  concerned ;  and  the  Gov- 
ernment was  thereby  released  from  obligation  to  pay  for  any  bricki 
which  the  parties  could  hare  made  after  that  date. 

Attoakby  Gbkbral'b  OvflCEj 

September  20, 1860. 

Sir  :  I  hare  examined  the  papers  ;oa  sent  me  relative 
to  the  claim  of  William  H.  Be  Groot  I  have  also  looked 
at  the  papers  found  in  the  Treastxry  Department,  and  some 
which  I  have  received  from  other  quarton.  I  feel  safe  in 
believing  that  no  material  fact  has  escaped  my  attention. 

On  the  3d  of  March,  1867,  a  joint  resolution  was  passed 
by  Congress  requiring  the  Secretary  of  the  Treasury  "  to 
settle  and  adjust,  with  all  parties  respectively  interested 
therein,  on  principles  of  justice  and  equity  ^  all  damages,  losses, 
and  liabilities  incurred  or  sustained  by  said  parties  respect- 
ively (m  ojccouxit  of  their  contract  for  manufacturing  brick 
for  the  Washington  aqueduct"  A  proviso  in  that  resolu- 
tion ordered  the  parties  "  to  surrender  to  the  United  States 
all  the  bxick  made,  together  with  all  the  machinery  and 
appliances,  and  other  personal  property  prepared  for  exe- 
cuting the  said  contract,  and  that  said  contract  be  cancetted.^* 
(11  Stats,  at  Large,  256.)  Under  this  resolution,  the  Sec* 
retary  of  the  Treasury  ascertained  the  losses  which  the 
parties  had  incurred  in  the  preparation  of^the  brick-yard, 
the  value  of  the  property  turned  over  by  them  to  the  Gov- 
ernment, and  the  amount  of  the  ten  per  cent,  retained  on 
the  value  of  the  bricks  delivered.  These  sums,  added 
together,  made  $29,543 19,  which  Mr.  Cobb  awarded.  But 
ho  refused  to  allow  anything  for  the  profits  which  might 
have  been  realized  in  case  the  contract  had  been  completed, 
because,  according  to  his  opinion,  there  were  no  profits  ia 
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it  Mechlin  and  Alexander,  who  were  regarded  at  the 
Treasury  Department  as  the  only  legal  contractors  known 
to  the  Goyemment,  received  all  that  was  paid.  Other 
parties  claiming  interests  as  snh-contractors  under  them 
were  remitted  to  their  judicial  remedies.  De  Groot  sub- 
sequently received  out  of  the  sum  awarded  by  the  Treas* 
ury  Department  $7,576,  and  it  does  not  appear  that  he 
claimed  more  from  that  fund. 

But  De  Groot  denied  that  justice  had  been  done  to  him 
in  the  settlement  of  the  account  He  insisted  that  he  was 
one  of  the  parties  respectively  interested  ^^  in  the  contract 
for  whose  direct  benefit  the  resolution  was  passed ;  that 
his  claim  should  have  been  included  in  the  award ;  and 
that  he  should  have  been  allowed  for  the  profits  which  he 
might  have  made.  To  this  effect  he  memorialized  Con- 
gress, and  another  joint  resolution  was  passed  on  the  15th 
of  J\ine,  1860,  "  to  settle  his  account  on  principles  of  justice 
and  equity^  allowing  to  him  the  amount  of  money  actually 
expended  by  him  in  and  about  the  execution  of  the  said 
contract,"  and  also  to  indemnify  him  for  ^^  svjch  losseSy  Ua' 
bilitieSy  a7ul  damages  as  by  virtue  of  the  resolution  passed  on  the 
8d  of  Marchy  1857,  he  was  entided  to  receive,"  deducting 
the  amount  already  paid  to  him.  (12  Stats,  at  Large,  875.) 

What  is  the  meaning  of  this  resolution  ?  It  undoubt- 
edly makes  you  a  judge  between  the  Government  on  the 
one  hand  and  De  Groot  on  the  other.  It  .is  your  duty  to 
determine  what  is  legally  due  from  the  former  to  the  latter. 
How  much  one  party  is  entitled  to,  and  how  much  the 
other  is  bound  to  pay,  can  only  be  ascertained  by  looking 
at  the  extent  of  their  legal  rights  and  obligations.  .  That 
you  are  confined  within  the  limits  of  the  law  in  the  present 
case,  is  made  absolutely  certain  by  the  command  of  Con- 
gress that  you  shall  make  the  a^ustment  ^^  on  principles 
of  justice  and  equity."  Justice  is  law.  No  claim  can  be 
just  if  it  be  contrary  to  law.  Just  and  legal  are  converti- 
ble terms.  EquUy  means  law,  with  that  modification  of 
legal  strictness  which  a  chancellor  administers,  but  it  never 
includes  the  recognition  of  any  essential  right  which  the 

31 


482  HON.  JEREMIAH  8.  BLACK 

Case  of  W.  H.  De  Groot. 

law  does  not  sanction.  The  claimant,  therefore,  comes 
before  you,  as  he  would  before  a  court  clothed  with  power 
to  administer  law  and  equity.  He  must  make  out  that 
part  of  his  case  which  is  not  expressly  conceded  to  him, 
just  as  a  judge  would  require  him  to  prove  it  if  he  were 
plaintiff  in  ah  action. 

A  part  of  this  case  has  been  admitted  by  the  Govern- 
ment. Congress  declares  that  "  the  money  actually  ex- 
pended by  him  in  and  about  the  execution  of  the  said  con- 
tract "  shall  be  paid.  You  are  bound  by  this  clause  to  see 
that  be  gets  whatever  he  expended  upon  the  execution  of 
the  contract,  no  matter  in  what  capacity  he  may  have 
been  acting ;  whether  as  a  legal  contractor  or  as  agent  for 
somebody  else.  De  Groot's  right  to  full  payment  for  all 
expenses  not  yet  reimbursed  to  him  is  conclusively  settled. 
He  has  no  proof  to  make  on  that  part  of  his  case,  except 
what  may  be  necessary  to  show  the  amount. 

How  m.uch  did  he  expend  ?  In  a  paper  signed  by  De 
Groot  himself,  laid  by  his  counsel  before  the  Secretary  of 
the  Treasury,  and  now  on  file  in  the  Third  Auditor's  office, 
he  represents  his  outlay  as  amounting  to  $67,969  18.  He 
acknowledges  that  he  has  received  from  various  sources 
$18,074  85,  which  brings  his  alleged  loss  to  $49,914  88. 
Since  the  date  of  that  paper,  be  has  received  out  of  the 
award  made  by  the  Secretary  of  the  Treasury  $7,576, 
which  reduces  his  presedt  claim  to  $42,338  33.  It  is  fair 
to  take  him  at  his  word.  All  experience  shows  that  a 
claimant  against  the  Government  never  understates  his 
own  case.  If  he  has  claimed  more  than  he  has  a  right  to 
receive  (which  is  very  probable)  you  will  of  course  correct 
his  error  by  a  rigid  examination  of  the  several  items  which 
make  up  the  sum  of  his  demand. 

In  addition  to  this,  the  claimant  asserts  that  he  is  en- 
titled to  receive  damages  for  the  loss  of  the  profits  which 
he  might  have  made  if  he  had  been  permitted  to  execute 
his  contract  In  a  former  communication  to  me,  dated  I 
presume  before  you  began  to  examine  the  evidence,  you 
requested  my  opinion  on  this  point,  putting  it  in  the  ab- 
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stract  Yon  have  my  reply,  in  which  I  assttmed,  as  yon 
did  also,  that  this  case  was  in  point  of  fact  what  he  asserted 
it  to  be;  that  is,  the  ordinary  case  of  a  contractor  with  the 
United  States  for  work  to  be  done  at  a  certain  stipulated 
price,  which  work  had  been  stopped  before  it  was  finished, 
not  by  any  default  of  the  contract(Mr  himself,  but  by  the 
act  of  the  Government  On  this  state  of  iacts  I  could  not 
hesitate  a  moment  to  advise  you  that  he  was  entitled  in 
law,  justice,  equity,  common  sense,  and  common  honesty, 
to  the  value  of  the  whole  contract  which  he  had  been  de- 
prived of,  and  that  its  value  d^ended  upon  the  profits 
which  a  completion  of  it  would  have  produced. 

A  man  who  honestly  and  legally  obtains  a  profitable 
contract  for  the  delivery  of  goods,  or  the  performance  of 
labor,  has  a  vested  estate  in  such  contract.  It  is  his  prop- 
•erty  as  much  as  the  coat  on  his  back,  or  the  money  in  his 
pocket.  The  law  protects  him  in  the  enjoyment  of  all  its 
fruits*  If  a  private  individual  takes  them  from  him,  or 
.wrongfully  prevents  him  from  getting  them,  he  must  be 
•redressed  by  the  payment  of  a  full  equivalent.  If  the 
Government  is  a  party  to  the  contract  and  repudiates  it, 
the  chsfacter  of  the  Gk)vemment  for  good  faith  and  honesty 
can  be  redeemed  only  by  making  the  contractor  whole ; 
that  is,  by  giving  him  as  much  as  his  contract  was  worth 
in  its  integrity.  To  give  him  less  would  be  to  trample 
under  foot  that  provision  of  the  Constitutidn  which 
declares  that  no  man's  property  shall  be  taken  from  him 
without  just  compensation. 

The  notion  that  one  party  to  a  contract  may  violate  it 
jPTith  impunity,  if  he  pays  the  other  only  so  much  as  he  has 
expended  in  a  partial  performance,  is  altogether  incon- 
sistent with  any  principle  of  sound  morality.  When  a 
contract  is  repudiated  without  cause  by  one  party,  the 
other  is  to  be  put,  not  in  the  condition  he  would  have  been 
in  if  the  contract  had  never  been  made,  but  in  as  good  a 
situation  as  if  it  had  been  faithfully  fulfilled.  Any  other 
doctrine  would  be  offering  a  premium  for  fraud.  It  would 
allow  every  contract  to  be  violated  with  impunity ;  and 


484      •  HON.  JEREMIAH  S.  BLACK 

Case  of  W.  H.  De  Groot. 

where  contracts  are  not  sacredly  observed,  there  can  be  no 
security  for  any  right,  no  public  or  private  morality,  no 
confidence  due  from  one  man  to  another;  for  nearly  all  the 
relative  rights  of  men  are  resolvable  into  contracts,  express 
or  implied.  Any  society  in  which  contracts  are  habitually 
broken  would  rot  to  pieces  in  a  month. 

Our  Government  uniformly,  constantly,  and  inflexibly 
acts  upon  this  rule  against  its  contractors.  When  a  citizen 
makes  a  bargain  with  you  to  deliver  military  stores  at  an 
under  price,  and  fails^  do  you  let  him  off?  Do  you  permit 
him  to  repudiate  ?  Do  you  suffer  him  to  go  without  pay- 
ing what  the  Treasury  would  have  made  if  the  contract 
had  been  fulfilled  ?  Certainly  not  You  compel  him  to 
make  up  the  difierence  between  the  contract  price  and  the 
price  you  are  obliged  to  pay  elsewhere  for  the  same  things. 
A  contract  for  work  on  a  public  building,  for  transporta- 
tion of  goods,  for  carrying  the  mails,  or  for  any  other  pub- 
lic service,  is  enforced  by  the  several  departments  in  the 
same  way.  We  always  take  the  profits  of  a  good  bargain 
where  the  profits  are  on  our  own  side,  and  we  must  con- 
cede the  rule  when  it  works,  against  our  interests.  The 
character  of  the  Government  for  that  simple  and  plain 
kind  of  honesty  which  consists  in  fulfilling  a  lawful 
promise  and  complying  with  a  fair  bargain,  is  not  to  be 
put  for  a  moment  in  competition  with  a  mere  question  of 
dollars  and  cents. 

In  all  civilized  countries  we  find  this  principle  estab- 
lished as  a  rule  of  action,  from  which  there  is  no  departure. 
The  civil  law,  which  forms  the  foundation  of  the  juris- 
prudence by  which  nearly  the  whole  of  continental  • 
Europe  is  governed,  holds  it  as  an  axiom,  that  a  party 
who  is  injured  by  the  violation  of  a  contract,  must  be 
fully  indemnified  for  the  loss  which  the  non-performance 
of  the  obligation  has  occasioned  him,  and  for  the  gain 
of  which  it  has  deprived  him.  The  English  common 
law  is  equally  clear.  The  highest  authorities  in  our  own 
country  assert  the  same  principle  una  voce.  In  Master- 
ton  &  Smith  V8.  The  City  of  Brooklyn,  (7  Hill,  61,) 
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the  whole  subject  was  very  carefully  considered  by  the 
Supreme  Court  of  New  York,  Judge  Nelson  being  at  the 
head  of  it,  and  without  dissent  it  was  decided  that  one 
who  had  a  contract  for  the  delivery  of  marble  for  a  public 
building,  and  who  had  not  been  allowed  to  finish  the 
work,  was  entitled  to  recover  the  difference  between  what 
the  performance  would  have  cost  him,  and  the  price  which 
the  other  contracting  party  had  agreed  to  pay.  Cook  vs, 
the  Commissioners  of  Hamilton  County  (6  McLean,  612) 
was  a  similar  case  on  a  contract  for  building  a  court-house. 
Mr.  Justice  McLean  ruled  in  favor  of  the  plaintiff's  right 
to  such  damages  as  would  cover  the  profits  on  the  work 
had  it  been « completed,  and  adds,  that  ^^  when  the  sacred- 
ness  of  contracts,  fairly  entered  into,  shall  be  disregarded, 
under  any  pretence,  there  will  be  an  end  to  all  confidence 
and  protection  of  persons  or  property;  where  a  contract," 
he  continues,  "  is  broken  up  without  cause,  it  places  the 
injured  party  on  the  same  ground  in  regard  to  an  action 
for  damages,  as  if  he  had  performed  the  contract  The 
responsibility  is  thrown  upon  the  wrong-doer,  and  if  he  be 
a  public  agent,  the  public  must  suffer."  Li  the  Philadel- 
phia, Wilmington,  and  Baltimore  Railroad  vs.  Howard,  (13 
Howard,  344,)  the  Supreme  Court  of  the  United  States 
declared  "that  the  actual  damages  clearly  include  the 
direct  and  actual  loss  which  the  plaintiff  sustains,  propter 
rem.  ipsam  ncn  habitam;  and  that  loss  is,  among  other  things, 
the  difference  between  the  cost  of  doing  the  work  and  the 
price  to  be  paid  for  it.  This  difference  is  the  inducement 
and  real  consideration  which  causes  the  contractor  to  enter  • 
into  the  contract  For  this  he  expends  his  time,  exerts  his 
skill,  uses  his  capital,  and  assumes  the  risks  which  attend 
the  enterprise,  and  to  deprive  him  of  it,  when  the  other 
party  has  broken  the  contract  and  unlawftiUy  put  an  end 
to  the  work,  would  be  unjust  There  is  no  rule  of  law 
which  requires  us  to  inflict  this  injustice."  Authorities 
might  be  multiplied  without  number,  but  case-hunting 
would  be  out  of  place  in  the  discussion  of  a  principle  so 
undeniably  plain. 
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When  Congress  declares  that  a  party,  whose  contract 
the  Government  has  violated,  shall  be  indemnified  for  his 
losses,  liabilities,  and  damages,  it  is  clear  that  the  profits 
must  bfe  counted.  To  calculate  their  value  and  to  pay 
them  would  not  be  giving  consequential  nor  constructivo 
damages,  but  satisfying  what,  in  the  language  of  the 
Supreme  Court,  is  a  part  of  his  ^*  actual  losaJ^  He  geta 
them  as  he  would  get  the  value  of  a  horse  or  an  ox  takeo 
from  him  for  the  public  use.  K  Congress  did  not  intend 
to  indemnify  him  to  that  extent,  they  must  have  intended 
that  he  should  be  plundered  by  having  his  property  taken 
without  a  compensation.  That  would  be  a  breach  of  the 
Constitution,  and  a  crime  which  I  do  not  thinjs  you  could 
properly  impute  to  the  legislative  branch  of  the  Govern- 
ment. 

But  in  order  to  justify  you  in  allowing  De  Groot  any- 
thing for  profits,  it  is  necessary  for  him  to  make  out  the 
fact  that  he  had  a  contract  with  the  United  States',  that  he 
was  himself  in  no  default,  and  that  his  work  was  stepped 
by  the  Government  without  cause.  The  resolution  pro- 
vides for  the  payment  of  his  losses  and  damages.  What 
losses  and  what  damages  ?  Congress  has  not  defined  them, 
but  left  him  to  prove  before  yon  what  they  are.  He  avers 
that  he  had  a  legal  right,  under  a  contract  with  the  United 
States,  to  make  and  deliver  twenty-five  millions  of  brick, 
at  eight  dollars  and  seventy-five  cents  per  thousand,  and 
that  he  could  have  delivered  them  at  a  cost  to  himself  of 
four  dollars  and  seventy-five  cents  per  thousand,  which 
•  would  give  him,  on  the  whole,  a  profit  of  (Hie  hundred 
thousand  dollars.  If  this  allegation  be  true,  he  has  lost 
one  hundred  thousand  dollars  of  profits.  But  if  he  had  no 
such  contract,  it  is  manifest  that  he  could  have  suffered  no 
such  loss.  Without  a  contract  he  had  no  right  to  profits. 
If  he  had  a  contract,  but  was  not  willing  of  able  to  perform 
it  on  his  own  part,  the  refusal  of  the  Government  to  per- 
form its  part  was  no  wrong  and  did  him  no  harm,  for  it 
deprived  him  of  nothing  which  he  would  otherwise  have 
got  by  it.    When  a  man  sets  up  a  claim  for  large  profits 


TO  THB  SBCBETABT  OF  WAR.  487 

Case  of  W.  H.  De  Groot. 

in  the  shape  of  damages,  merely  because  he  was  deprived 
of  the  naked  right  to  make  them,  he  must  show  the  exist- 
ence of  that  right  by  satisfactory  proof.  If  he  desires  to 
reap  in  a  field  where  he  has  not  sown,  he  must  show  at 
least  a  clear  legal  title  to  the  field.  What,  then,  is  the  evi- 
dence that  De  Groot  had  a  contract  for  doing  the  work  in 
question  ?  How  has  he  proved  his  right  to  make  twenty^ 
five  millions  of  bricks  for  the  United  States  ?  When,  and 
by  what  officer,  did  the  Government  come  under  the  alleged 
obligation  to  pay  him  eight  dollars  and  seventy-five  cents 
per  thousand  for  that  number? 

Your  notes  and  memoranda  on  the  case  show  your  own 
opinion  to  be  that  the  resolution  itself,  taken  in  connection 
with  the  report  of  the  committee  by  whom  it  was  intro- 
duced into  the  House  of  Representatives,  is  sufficient  to 
establish  the  &ct  that  De  Groot  was  a  contractor,  and  a« 
such  entitled  to  the  profits  he  claims  to  have  lost.  I  am 
aware  that  you  have  high  authority  for  this.  Mr.  Wii*t 
held  it  to  be  law  in  a  case  very  much  like  this,  and  Presi- 
dent Monroe  seems  to  have  acted  on  it  There  are  doubt- 
less many  other  instances  in  which  the  same  doctrine  has 
prevailed  to  a  certain  extent  in  all  the  departments.  But 
it  is  not,  and  cannot  be  sound.  Where  an  act  of  Congress 
leaves  a  fact  to  be  ascertained  by  a  judge,  or«the  head  of  a 
department,  the  opinion  expressed  in  the  report  of  a  com- 
mittee, or  in  the  speeches  of  members,  is  not  evidence  of 
such  fact  If  Congress  intended  to  concede  De  Groot's 
right  to  these  profits  as  a  legal  contractor,  or  to  let  him  be 
paid  for  them  irrespective  of  his  right,  why  did  not  Con- 
gress say  so  in  the  resolution,  and  give  him  the  money, 
without  referring  the  subject  to  you  ?  How  can  we  know 
the  intention  of  Congress  except  from  the  words  they  have 
chosen  to  put  on  the  statute-book  ?  We  can  learn  nothing 
accurately  about  the  meaning  of  a  law,  from  the  reports 
and  debates  which  precede  or  accompany  its  passage.  A 
vast  majority  of  the  membere  are  wholly  silent  on  a  bill 
like  this ;  some  speak  very  loosely,  and  the  views  of  those 


48«  HON.  JBRBMIAH  8.  BLACK 

Case  of  W.  H.  De  Groot. 

who  vote  for  it  are  frequently  in  direct  conflict  with  each 
other.  In  this  very 'case  such  a  conflict  occurred.  The 
report  of  the  House  Committee  on  the  District  of  Columbia 
introduced  the  resolution  with  a  statement  of  facts  and 
legal  arguments,  which  showed  their  conviction  to  be  that 
De  Grgot  was  fairly  entitled  to  all  the  proflts  now  claimed, 
and  perhaps  much  more.  But,  on  the  other  hand,  when 
the  resolution  came  up  in  the  Senate,  its  supporters  (in- 
cluding members  of  the  committee  who  had  it  in  charge) 
admitted  that  he  had  no  right  to  these  profits,  and  denied 
that  he  had  made  or  would  make  any  claim  to  them. 
Again :  this  resolution  could  not  have  been  passed  with- 
out the  President's  approval.  Did  he  approve  anything  but 
the  resolution  itself?  Can  we  hold  now  that  his  approval 
extended  to  the  committee's  report,  of  which  he  had  no 
knowledge  ? 

For  these  reasons,  I  am  obliged  to  say  .that  I  think  the 
report  of  the  committee  is  no  evidence  whatever  of  De 
Groot's  contract,  or  of  his  right  to  the  proflts  of  any  con- 
tract at  all.  His  case  must  depend  on  the  other  evidence 
which  he  has  produced.  We  must,  therefore,  fall  back 
upon  that,  and  see  what  it  amounts  to. 

It  is  shown  plainly  enough  that  Captain  Meigs  was  duly 
authorized  tv  contract  on  the  part  of  the  Government  for 
the  bricks  needed.  On  the  28d  day  of  January,  1854,  he 
did  make  a  contract  in  writing  with  Degges  &  Smith  for 
a  quantity  of  bricks,  not  less  than  twenty-flve,  nor  more 
than  forty  millions.  Mechlin  &  Alexander  became  the 
sureties  of  Degges  ft  Smith  for  the  faithful  performance  of 
their  part  The  principals  failed,  and  the  sureties  were 
culled  on  to  perform  the  contract.  Instead  of  executing  it 
themselves,  they  employed  De  Groot  as  their  agent,  to 
execute  it  for  them,  and  gave  him  a  power  of  attorney  to 
receive  the  price  of  the  bricks  in  their  name,  as  the  esti- 
mates would  fall  due.  They  were  to  receive  five  per  cent, 
of  the  whole  proceeds,  and  De  Groot  was  to  keep  the  rest. 
Does  such  an  agreement  as  this  of  Mechlin  &  Alexander  « 
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with  De  Groot  make  the  latter  a  contractor  with  the  Gov- 
ernment,  and  by  conBequence  give  him  a  right,  aa  against 
the  United  States,  to  the  profits  of  the  bargain  7 

Mechlin  &  Alexander  did  not  assign  the  contract  to  De 
Groot,  so  as  to  make  him  either  legally  or  equitably  the 
owner  of  it  They  could  not  have  done  so  if  they  had 
wished,  for  the  express  terms  of  the  original  contract  for- 
bade that  In  the  agreement  with  De  Groot,  the  sole  re- 
sponsibility of  Mechlin  &  Alexander  to  the  Government, 
and  its  continuance  to  the  end,  are  acknowledged  by  both 
parties.  He  is  their  agient  merely,  with  no  authority  to  do 
the  work  except  what  they  give  him,  and  with  no  right  to 
receive  the  money  for  it,  except  what  he  gets  by  their 
power  of  attorney.  That  power  of  attorney  was  revocable, 
and  was  in  fact  revoked  afterwards.  As  between  De  Groot 
and  the  Government  there  was  neither  right  nor  obliga- 
tion on  either  side.  He  was  in  such  business  relations 
with  Mechlin  &  Alexander,  that  if  the  Government  broke 
iaith  with  them  he  might  lose  by  their  inability  to  observe 
their  agreement  with  him.  But  if  this  gave  him  a  right 
injustice  and  equity  to  compensation  out  of  the  Treasury, 
then  every  sub-contractor  under  him,  every  boss  on  the 
work,  and  every  laborer  who  lost  a  profitable  job  by  the 
same  cause,  might  set  up  a  similar  claim  against  the  Uni- 
ted States  under  the  resolution  of  1857. 

In  the  papers  put  in  by  the  counsel  of  De  Groot,  it  is 
asserted  more  than  once  that  Captain  Meigs  recognized 
DeGroot  as  the  contractor.  I  will  not  stop  to  inquire  what 
is  meant  by  the  vague  use  of  this  word  recognize^  nor  to 
consider  whether  any  possible  act  or  word  of  the  engineer 
could  bind  the  United  States  in  the  manner  alleged.  It 
would  certainly  be  strange  if  Captain  Meigs,  by  a  mere 
recognition,  (whatever  thAt  may  signify,)  could  make  a 
new  contract  with  De  Groot  for  the  same  bricks  which 
Mechlin  k  Alexander  were  bound  to  furnish  by  another 
contract,  which  was  then  in  full  force,  and  which  De  Groot 
himself  professed  to  be  acting  under.  But  the  truth  is, 
Captain  Meigs  never  recognized  De  Groot  as  a  contractor 
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with  the  Government  He  knew  him,  acknowledged  him, 
and  dealt  with  him  as  he  would  have  done  with  any  other 
authorized  agent  or  employee  of  the  men  who  were  really 
the  contractors.  He  did  not  turn  him  off  the  work;  he 
accepted  the  bricks  which  De  Q-root  delivered ;  he  permit- 
ted him  to  do  the  business  of  his  employers ;  perhaps  he 
urged  him  to  do  it  diligently;  but  he  made  no  contract 
with  him. 

Let  us  test  the  truth  of  this  by  looking  at  the  subject 
from  the  opposite  point  of  view.  Suppose  the  claim  ta 
come  from  the  United  States,  where  is  the  contract  upon 
which  they  could  base  a  demand  for  damages,  in  law,  jus- 
tice, or  equity,  against  De  Groot?  What  court  in  the  world 
would  say  that  he  was  liable  under  the  circumstances  of 
this  case  ?  Now,  if  the  Government  had  no  contract  with 
him,  he  certainly  had  none  With  it ;  for  it  is  at  least  a 
tolerably  well-settled  rule  that  there  must  always  be  two 
parties  to  a  bargain.  Mutuality  bf  obligation  is  the  essen* 
tial  element  of  every  agreement. 

Was  this  contract  fulfilled  on  the  part  of  the  contractor? 
Without  going  into  the  details  of  the  evidence,  it  is  suf- 
ficient to  say  that  the  bricks  called  for  by  the  engineer 
were  not  made  nor  delivered  in  the  quantities  required ; 
and  if  that  does  not  constitute  a  breach  of  the  agreement  on 
the  part  of  the  contractors,  it  is  impossible  for  the  human 
mind  to  conceive  what  would.  Mechlin  &  Alexander 
throw  the  blame  of  the  failure  upon  De  Groot's  insolvency, 
and  consequent  inability  to  do  what  he  had  promised. 
De  Groot  charges  that  certain  persons  associated  with  him 
turned  him  off  the  work  by  means  of  legal  process  fraudu-^ 
lently  obtained  against  him.  This  again  is  denied  by  the 
parties  accused,  who  assert  that  they  were  lawfully  in  pos- 
session, and  were  indeed  the  real  parties  entitled  to  do  the 
work  and  receive  the  profits.  We  have  no  concern  with 
this  scramble  for  the  brick  yard,  nor  with  the  criminations 
and  recriminations  which  the  several  parties  make  upon 
one  another.  On  the  side  of  the  Government,  it  is  enough 
for  us  to  know  that  the  contract  was  not  fulfilled  by  any 
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one  of  them,  nor  by  all  of  them  together.  That  fact  being 
established^  it  follows  tha^  neither  Mechlin  k  Alexander, 
nor  Steams,  nor  Bates,  nor  Kellogg,  nor  T>e  Qroot,  nor 
D»jrlingy  nor  anybody  else  connected  with  the  business,  can 
have  the  shadow  of  a  claim  against  the  United  States  for 
anything  beyond  what  Congress  has  specially  chosen  to 
concede  them  in  the  shape  of  a  gracious  gift. 

But  that  is  not  all.  The  contract  under  which  they  are 
now  claiming  was  cancelled  by  Congress  in  the  resolution 
of  March  3, 1857,  and  that  cancellation  puts  an  end  to  all 
claim  by  any  party  who  assented  to  it.  Did  not  the  present 
claimant,  as  well  as  all  the  rest  of  them,  assent  to  the 
resolution  ?  The  presumption  of  law  is,  that  every  man 
assents  to  that  which  is  beneficial  to  himself.  This  resoli>- 
tion  was  beneficial  to  them,  for  it  put  money  in  their 
pockets  to  which  otherwise  they  would  hare  had  no  claim. 
But  more  than  that,  they  expressly  gave  their  assent  to  it. 
The  evidence  shows  that  the  resolution  was  passed  at  their 
instance;  that  they  took  it,  presented  their  claim  to  the 
Secretary  of  the  Treasury,  accepted  the  money  which  he 
awarded  to  them  under  it,  and  complied  with  it  by  giving^ 
up  the  property  at  the  brick  yard.  The  contract  must 
then  be  considered  as  cancelled ;  that  is,  stricken  out  of 
existence,  made  null  and  void,  with  their  own  full  and  free 
consent,  for  a  consideration  paid  down  to  them  in  mofoey. 
After  that  was  done,  they  had  no  mere  right  to  make  brick 
at  eight  dollars  and  seventy-five  cents  per  thousand  than 
if  svkch  a  contract  had  never  existed.  With  what  grace 
can  they  now  assert  the  obligation  of  the  Government  to 
pay  them  the  profits  upon  any  work  wMeb  they  might 
have  done  afterwards  ?  A  contractor  shows  that  he  bound 
himself  to  do  a  certain  amount  of  work  for  a  certain  price. 
He  does  a  part  of  it,  and  fails  to  do  the  rest  as  he  ought. 
He  goes  on  in  a  sort  of  way  long  enough  to  show  that  he 
either  cannot  or  will  not  come  up  to  his  bargain,  and  then 
appeals  to  his  employer  to  pay  him  his  losses,  and  this  is 
generously  conceded^  though  not  due  to  him.  But  it  is 
done  upon  the  condition  that  the  agreement  be  rescinded. 
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and  henceforth  to  be  held  as  null  and  void,  "No  more 
work  is  to  be  done  by  one  party,  nor  no  more  moaey  paid 
by  the  other.  After  all  this,  he  comes  forward  with  his 
rescinded  contract,  and  sets  up  a  demand  against  his  em- 
ployer for  profits  that  might  have  been  made  if  the  con- 
tract had  not  been  rescinded,  and  he  had  completed  it 
fully.  What  sort  of  figure  would  such  a  person  make  in 
a  court  of  justice  and  equity? 

Let  me  conclude  by  a  short  recapitulation,  which  will, 
perhaps,  present  the  points  of  the  case  in  a  clearer  light: 

1.  The  object  of  the  resolution  was  to  make  you  a  judge 
between  De  Groot  and  the  Government,  with  power  to  see 
him  paid  the  money  actually  expended  by  him,  and  to  in- 
demnify him  for  such  other  losses,  liabilities,  and  damages 
as  he  had  suffered  or  incurred. 

2.  Congress  having  declared  its  determination  that  he 
shall  be  paid  his  expenses,  you  have  no  authority  to  inquire 
whether  he  had  any  legal  right  to  that  reimbursement  or 
not,  but  simply  to  ascertain  the  amount 

3.  The  other  losses,  liabilities  and  damages,  being  re- 
ferred to  in  general  terms,  must  be  held  to  mean  what  the 
law  would  regard  as  a  loss,  liability,  or  damage.  In  ascer- 
taining the  losses,  you  are  confined  to  the  principles  of 
justice  and  equity.  This  is  an  express  limitation  apo'n 
your  power,  so  that  you  have  no  right  to  allow  for  .any- 
thing but  an^  infraction  of  his  legal  rights. 

4.  If  De  Groot  had  a  valid  subsisting  contract,  which  the 
Government  repudiated  without  cause,  he  is  entitled  in 
law,  justice  and  equity  to  all  the  gains  he  would  have 
made  by  its  completion. 

5.  De  Groot  has  no  just  claim  for  loss  of  profits  on  a 
contract  which  the  Government  had  made  with  Mechlin 
&  Alexander.  He  had  no  legal  right  to  such  profits, 
and  therefore,  in  failing  to  get  them,  he  suffered  no  loss 
which  justice  and  equity  can  take  notice  of  in  adjusting  the 
differences  between  him  and  the  United  States. 

6.  The  contract  of  the  Government  with  Mechlin  k 
Alexander  was  not  performed  either  by  them,  or  by  De 
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Groot,  or  any  body  else,  and  therefore  justice  and  .equity 
will  not  suffer  any  of  them  to  recover  for  tlie  profits  of 
work  which  remained  undone  by  their  default 

7.  The  Government  has  paid  the  stipulated  price  for  all 
the  bricks  it  got,  and  paid,  in  addition  to  that,  for  all  the 
losses  which  a  set  of  thriftless  men  encountered  in  making 
them,  and  rescinded  the  contract  with  the  full  consent  of 
all  parties  concerned.  These  fiacts  release  the  Govern-' 
ment  from  all  obligation  in  law,  justice,  and  equity,  to  pay 
for  any  brick  which  the  parties  could  have  manufactured 
after  the  8d  of  March,  1867. 

.    Tours,  very  respectfully, 

J.  S.  BLACK 

Hon^  John  B.  Floti), 

Secretary  of  War. 


WASHINGTON  AQUEDUCT. 

1.  The  appropriation  of  $f)00,000,  made  by  the  act  of  Jane  25«  1860,  for  the 

completion  of  the  Washington  aqnednct,  is  applicable  to  the  payment  of 
debts  and  liabilities  created  in  the  prosecution  of  that  work  previous  to, 
<  and  existing  at,  the  date  of  the  appropriation. 

2.  The  superintendent  of  the  Washington  aqueduct  is  not  authorized  to  with- 

hold a  payment  which  the  Secretary  of  War  or  the  engineer-in-chief  has 
ordered  him  to  make,  though  he  himself  may  differ  with  his  superior 
officers  in  regard  to  the  justice  of  the  debt. 
8.  The  Secretary  of  War  has  no  authority  to  review  and  change  the  decision 
of  the  superintendent,  made  while  he  was  chief  engineer  of  the  aque- 
duct, on  a  question  arising  under  a  contract  containing  a  stipulation 
*  which  expressly  binds  both  contractor  and  the  United  States  to  abide  by 
the  decision  of  the  chief  engineer  as  final  and  conclusive  upon  all  ques- 
tions arising  out  of,  or  connected  with,  the  contract 

Attorney  General's  Office, 

September  10,  I860. 
Sir:  Your  letter  of  the  8th  instant,  concerning  certain 
claims  for  work  on  the  Washington  aqueduct,  propounds 
to  me  three  questions  of  law,  which  I  shall  answer  in  the 
order  of  their  statement  by  you  : 

1.  The  appropriation  of  $600,000,  by  the  act  of  25th 
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Jane,  1860,  for  the  completion  of  the  Washington  aqne- 
duct,  is  applicable  to  the  psuyment  of  debts  and  liabilities 
created  in  the  prosecntion  of  that  work  previoas  to,  and 
existing  at,  the  date  of  the  appiropriation. 

2.  You  will  find  your  second  question  substantiaUj 
answered  in  the  opinion  which  I  had  the  honor  to  lay 
before  you  on  the  Slst  day  of  July  last,  relative  to  Captain 
Meigs's  memoriaL  In  that  paper  I  gave  what  I  still  regard 
as  the  true  view  of  the  clause  in  the  appropriation  bill  of 
1860,  which  you  cite  in  your  communication  of  the  8th 
instant  He  is  not  authorized  to  withhold  payment  which 
the  Secretary  of  War  or  the  engiuecMn-chief  has  ordered 
him  to  make,  though  he  himself  may  differ  from  his  supe- 
rior oflScers  about  the  justice  of  the  debt.  He  cannot 
make  distinctions  between  orders  of  that  kind,  and  choose 
which  he  shall  obey  and  which  he  shall  dishonor.  It  is 
the  business  of  the  chief  engineer  to  determine  w^hat  pay- 
ments shall  be  made,  and  the  duty  of  Captain  Meigs  to 
pay  as  he  is  ordered. 

8.  The  other  point  is,  whether  the  Secretary  of  War,  in 
a  case  like  that  of  McGaffey,  could  review  and  change  the 
decision  of  Captain  Meigs,  made  while  he  was  chief  engi- 
neer of  the  aqueduct,  and  give  to  the  contractor  a  larger 
sum  for  his  work  than  what  Captain  Meigs  allowed  him. 
The  contract  of  McGaffey  contained  a  stipulation  which 
expressly  binds  both  him  and  the  United  States  to  abide  by 
the  decision  of  the  engineer  as  final  and  conclusive  upon  all 
questions  arising  out  of,  or  connected  with,  it.  Believing 
that  the  estimate  of  Captain  Meigs  was  severe  upon  the 
contractor,  and  knowing  very  well  that  no  further  allow- 
ance would  be  made  to  him  by  the  War  Department  unless 
it  was  manifestly  just,  I  examined  the  contract  with  a 
strong  desire  to  find  something  in  it  to  legalize  the  appeal 
from  the  engineer  to  the  Secretary.  But  the  words  are 
plain,  their  meaning  obvious,  and  the  construction  which 
the  law  puts  upon  them  is  well  settled.  A  man  who  binds 
himself  thus,  cannot  escape  from  his  obligation.  Where 
it  has  been  agreed  that  all  matters  in  controversy  shall  be 
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referred  to  the  determination  of  a  particular  person,  one  of 
Ae  parties  who  is  dissatisfied  cannot  afterwards,  by  his 
own  act,  traofifer  the  anthorily  to  anotiier  judge.  This  is 
true  even  in  eases  where  the  umpire  chosen  was  himself 
interested  in  the  result  Nay,  when  one  party  in  a  con- 
troversy consents  to  let  the  other  decide  it,  he  is  without 
remedy  if  his  adversary  decides  it  unjHstiy  in  his  own 
favor.  But  here  the  contract  was  to  abide  the  decision  of 
a  disinterested  officer,  who  knew  all  the  details  of  the  work 
better  than  anybody  else  in  existence.  It  is  the  universal 
custom  to  insert  a  provision  like  this  in  all  contracts  which 
the  Government  makes  for  work.  A  similar  practice  is 
followed  by  the  States,  and  by  private  companies  organized 
for  the  making  of  railroad  and  other  improvements.  The 
general  effect  of  it  has  been  to  do  justice,  and  save  con- 
tractors themselves  from  injury.  I  am  not  aware  that  any 
court  of  high  authority  has  ever  held  such  a  stipulation  to 
be  inoperative,  liiough  the  point  has  sometimes  been  con- 
tested. The  subject  will  be  found  fully  discussed,  and  the 
authorities  cited,  by  the  Supreme  Court  of  Pennsylvania 
in  the  Monongahela  Navigation  Company  t;^.  Fenlon,  (4 
Watts  &  Sergeant,  205.) 

I  do  not  see  bow  it  can  be  denied  that  the  stipulation  in 
question  covers  this  case.  The  work  for  which  Mr.  Mc- 
Gaffey  made  his  claim  before  the  Secretaty  may  have 
Been  some  extra  service,  though  the  record  does  not  show 
it  to  be  so.  But  extra  work,  as  well  as  that  specified  in 
the  contract,  is  to  be  estimated  by  the  engineer,  and  all 
his  estimates  are  equally  final.  Extra  work  is  the  most 
frequent  subject  of  dispute  with  contractors.  The  contract 
anticipates  and  provides  for  this,  by  declaring  that  work 
not  specified  shall  be  valued  by  the  engineer  in  charge, 
whose  valuation  shall  be  final  and  without  appeal. 

On  the  whole,  I  am  obliged  to  say  that  I  think  this  case 
was  at  an  end  when  the  engineer  decided  it;  that  the 
Government  did  not  legally  owe  the  contractor  anything 
beyond  what  was  ascertained  by  Captain  Meigs  to  be  due ; 
aitid  that  when  it  was  brought  before  the  Secretary  of  War, 
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it  was  coram  non  jvdice.  The  contractor  may  have  been 
wronged,  bat  he  had  no  remedy  except  such  as  Congress, 
in  its  omnipotent  power  over  the  Treasury,  may  see  fit  to 
give  him. 

Very  respectfully,  yours,  &c., 

J.  S.  BLACK 
The  Pbbsidbnt. 


CLAIM  OF  J.  T.  PICKETT. 

A  United  States  consnl  wboae  salary  exceeds  $2,500,  is  entitled  to  be  pail 
hie  fees  as  commissioner  for  taking  depositions  in  an  admiralty  proceeding 
in  a  United  States  district  conrt. 

Attobni^  General's  Office, 

October  16, 1860. 

Sir  :  It  appears  from  your  letter  of  September  27,  that 
J.  T.  Pickett,  United  States  consul  at  Vera  Cruz,  by  vir- 
tue of  a  commission  from  the  District  Court  of  the  United 
States  for  the  district  of  Louisiana,  took  certain  deposi- 
tions in  admiralty  proceedings  against  the  captured  steam- 
ers "  Miramon"  and  "  Marquis  de  la  Havana."  He  now 
asks  to  be  paid  his  fees  as  commissioner ;  and  the  question 
submitted  is,  whether  he  can  have  them,  it  being  admitted 
that  his  salary  exceeds  $2,500. 

Li  the  case  of  Converse  vs.  the  United  States,  (21  How-' 
ard,  468,)  the  Supreme  Court  held  that  a  collector  of  cus- 
toms, who  had  received  the  maximum  amount  of  his 
annual  compensation  as  such,  viz :  $6,000,  was  neverthe- 
less entitled  to  commissions  upon  certain  purchases  and 
disbursements  made  by  him  under  the  direction  of  the 
Secretary  of  the  Treasury. 

There  is  no  diflference  in  principle  between  the  claim  of 
Mr.  Pickett  and  that  of  the  collector's  representative  in 
the  case  which  I  have  cited.  The  taking  of  these  deposi- 
tions was  not  the  duty  of  the  consul,  as  consul.  The  com-, 
pensation  of  a  commissioner  is  regulated  by  law,  and  I  can 
see  no  objection  to  its  payment  which  would  not  have  ap- 
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plied  with  perhaps  greater  force  to  the  payment  of  com* 
missions  to  a  collector  who  had  received  the  fall  amount 
of  his  official  compensation.  I  am  free  to  admit,  that  the 
views  of  a  majority  of  the  judges  upon  this  point  are  con- 
trary to  my  own  opinion,  but  nevertheless  I  cannot  advise 
any  action  which  will  bring  the  executive  and  judicial 
authorities  of  the  Qovemment  into  hostile  collision. 
Very  respectfully,  yours,  Ac, 

J.  S.  BLACK 
Hon.  Jacob  Thompson, 

Secretary  of  the  Interior. 


COSTS  IN  CASES  OF  EXTRADITION. 

1.  Attorneys  of  the  United  States  in  the  Boveral  districts  are  not  obliged  by 

any  act  of  Congress  to  appear  on  the  part  of  foreign  governments  claim- 
ing the  extradition  of  fugitives,  and  if  the  minister  or  agent  of  an  accus- 
ing foreign  government  needs  legal  advice,  or  desires  to  have  a  case 
presented  to  the  judicial  authorities  through  themediuip  of  a  professional 
lawyer,  he  may  select  whom  he  pleases  for  that  purpose. 

2.  By  the  extradition  treaty  between  the  United  States  and  Prussia,  the  ex- 

penses of  the  apprehension  and  delivery  of  a  fugitive  must  be  defrayed 
by  the  party  who  makes  the  requisition  and  receives  the  fugitive. 

3.  Under  that  treaty,  a  commissioner  or  marshal  may  lawfully  demand  such 

fees  as  are  usufld  for  analogous  services  rendered  to  the  United  States. 

Attornbt  General's  Oppicb, 

November  15, 1860. 
Sir  :  I  have  considered  the  questions  propounded  to  you 
by  his  excellency  Baron  Gerolt,  the  minister  of  Prussia. 
The  act  of  Congress,  passed  August  12,  1848,  makes  it 
very  clear  that  all  the  federal  judges,  from  the  highest  to  the 
lowest,  as  well  as  the  commissioners  appointed  by  them, 
are  bound  to  give  their  aid  in  execution  of  the  several  ex- 
tradition treaties  existing  between  this,  and  foreign  gov- 
ernments. The  judges  of  the  several  state  courts  are  also 
vested  with  power,  jurisdiction,  and  authority  to  the  same 
end  and  purpose.  When  a  federal  judge  or  commissioner 
issues  his  process,  and  puts  it  into  the  hands  of  the  mar- 
shal, the  latter  officer  is  compelled  to  execute  it  with  vigor 
and  good  faith.    There  is  no  provision  in  any  act  of  Oon- 

32 
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grese  which  requires  the  attorneys  of  the  United  States  in  the 
several  districts  to  appear  on  the  part  of  the  foreign  govem- 
Tnent  claiming  the  extradition  of  a  fugitive.  IF  the  minister 
or  agent  of  the  accusing  government  needs  legal  advice,  or 
desires  to  have  the  case  presented  to  the  judge  or  oommis- 
sioner  through  the  medium  of  a  professional  lawyer,  he  may 
select  whom  he  pleases  for  that  purpose,  and  is  not  confined 
to  the  officer  appointed  by  the  United  States. 

By  the  treaty  of  extradition  between  the  United  States 
and  Prussia,  it  is  expressly  dedared  that  the  expense  of 
the  apprehension  and  delivery  of  a  fugitive  "  shall  be  borne 
and  defrayed  by  the  party  who  makes  the  requisition  and 
receives  the  fugitive."  A  judge  can  make  no  charge  for 
his  services.  To  accept  anything,  even  if  tendered,  would 
be  a  misdemeanor  in  office.  A  commissioner  or  marshal 
may  lawfully  demand  such  fees  as  are  usual  for  analogous 
services  rendered  to  the  United  States.  From  the  note  of. 
the  Prussian  minister,  it  appears  that  no  charge  could  be 
made  by  any  officer  of  that  government  against  the  United 
States  for  anything  that  he  might  be  required  to  do  in  ar- 
resting and  delivering  up  a  fugitive  from  the  justice  of  this 
country.  I  infer  from  this  that  all  officers  there  are  re- 
munerated in  some  general  way  for  the  performance  of 
every  duty  which  the  law  easts  upon  them,  without  being 
entitled  to  special  compensation  in  any  particular  case.  It 
would  be  no  violation  of  the  treaty  if  Prussia  would  re- 
quire us  to  pay  for  the  services  of  her  officers,  and  the 
United  States  could  not  complain  if  she  did;  for  the  two 
governments  are  mutually  bound  to  pay  whatever  expenses 
,may  be  thus  incurred.  But  our  system  is  such,  that  pro- 
ceedings like  these  cannot  be  carried  on  without  inearrijig 
•certain  costs  directly  incident  to  the  proceedings  them- 
selves, vehich  must  be  paid  eidier  by  one  party  or  the 
<other ;  and  the  treaty  decides  that  such  payment  must  be 
made  by  the  party  making  the  claim.  , 

Very  respectfully,  yours,  Ac, 

J.  fi.  BLACK 

Hon.  Lbwis  Cass, 

Secretary  of  State. 


TO  THS  SECBEf  AJR;  OF  THE  INTERIOR.       499 

Fmist's  Oaa«. 


FAusra  CASE, 

Wliere  a  person  claiming  »  pre-emption  right  waa  sbown  to  hav^  located 
Lonisiana  internal  improvement  scrip  on  more  than  three  hnndred  and 
twenty  acree  of  other  land,  at  the  time  he  made  his  entry  of  the  land  in 
<^ne&tion,  it  was  hdd,  that  hia  title  thereto  was  defeated. 

Attorney  General's  Office, 

November  15, 1860. 

SiB :  The  papers  which  you  have  sent  me  reltKtive  to  the 
contest  between  Albert  Eusjt  and  James  M.  Faust  have 
been  examined*  Faust  has  a  pre-emption  right  to  the 
land  in  dilute,  unless  his  tiUe  be  defeat  by  the  showing 
of  his  adversary,  that  he  was  the  owner  or  proprietor  of 
three  hundred  a^d  twenty  acres  of  other  land  at  the  time 
he  made  his  entry.  In  point  of  &ct,  he  had  located  Louis- 
iana internal  improvement  scrip  on  more  thwi  that  quantity^ 
and  the  soIb  ^toestign  sabBftitted  is,  whether  thatm^e  him 
an  owner  or  proprietosr  of  such  land  within  the  meaning 
of  the  Jaw^  J  Am  of 'opinion  that  it  did,  for  although  it 
did  not  maJce  his  le^gaL  title  qo^plete^  It  gave  him  an 
equitable  estate,  which  carried^  to  all  intents  and  pmrposes, 
the  exclusive  use  and  dominion  over  it 

The  conveyance  which  Faust  made  to  his  aou  is  dated 
subsequentlj  to  the  ^try,  i^nd  therefore  is  a  fact  of  no 
importance  in  the  case. 

The  affidavit  of  a  party  claiming  a  pre-emption  right, 
denying  the  ownership  of  other  land,  is  only  one  means  of 
ascertaining  the  &ct.  It  is  not  conclusive.  You  are  not 
required  by  the  law  to  close  youx  eyes  upon  other  evidence 
wMch  clearly  shows  the  contrary. 

Very  respectfully^  yours,  Ac., 

J.  S.  BLACK 

Hon.  Jacob  Thompson, 

Secretary  of  the  Interior. 
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CASE  OP  THE  CONSUL  AT  HALIFAX. 

ine  penal  provisions  of  the  seventeenth  section  of  the  diplomatic  and  consnlar 

^  act  of  August  18, 1856,  only'  apply  to  the  taking  of  greater  foes  than  are 

allowed  by  the  act. itself,  and  do  not  therefore  extend  to  the  taking  of 

greater  fees  than  are  allowed  by  the  third  section  of  the  act  of  March  3, 

1859. 

Attobnbt  Gkkeral's  Office, 

November  22, 1860. 
Sir  :  I  have  the  honor  to  say,  in  reply  to  your  letter  of 
October  6th,  that  the  penal  provisions  of  the  seventeenth 
section  of  the  diplomatic  and  consular  act  of  August  18, 
1856  (11  Stats,  at  Large,  58)  only  apply  to  the  taking  of 
greater  fees  than  are  allowed  by  the  act  itself,  and  do  not 
therefore  extend  to  a  taking,  by  a  consul  in  the  British 
North  American  Provinces,  of  greater  fees  than  are  allowed 
by  the  third  section  of  the  act  of  March  8, 1859. 

If  the  consul  at  Halifax  has  received  greater  fees  than 
were  allowed  by  the  latter  act,  and  still  retains  them  in 
his  hands  in  consequence  of  a  notice  not  to  pay  them  into 
the  Treasury,  he  may  be  permitted  in  self-defence  to  re- 
turn  the  excess  over  the  legal  amount  to  the  proper  par- 
ties. But  beyond  this  the  question  of  his  liability  is  a 
personal  one,  upon  which  it  is  not  the  duty  of  the  Govern- 
ment to  give  him  advice. 

Very  respectfully,  yours,  &c., 

J.  S.  BLACK 
Hon.  Lewis  Cass, 

Secretary  of  State. 


CONTRACT  OF  GARMAN,  WIGLE  <fc  BENFORD. 

Under  the  act  of  January  13,  1857,  authorizing  the  Postma«ter  General  to 
execute  a  contract  with  certain  parties  for  carrying  the  mails  from  Cum- 
berland to  Greensburg,  at  the  sum  of  $4,320  per  annum,  the  Postmaster 
General  had  authority  to  make  a  contract  with  those  persons  in  the  usual 
form  and  with  the  ordinary  stipulations. 
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CoBtrAct  of  OarmftB,  Wigl«,  and  B«Bford. 

Anomssr  GsHnAL's  Ovnci, 

November  22,  I860* 

BiK:  Bj  an  act  of  CongresB approved  January  18, 1857, 
the  Postmaflter  General  was  aothorized  to  execute  a  con- 
tract with  Grarman,  Wigle  &  Benford,  for  carrying  the 
nuulB  on  route  No.  S,S31,  firom  Cumberland,  Maryland,  to 
Greensburg,  Pennsylvania,  at  the  sum  of  forty-three  hun- 
dred and  twenty  doUars  per  annum.  A  contract  was  ac- 
cordingly made  to  carry  the  mul  six  times  a  week  upon 
the  route  mentioned,  and  for  the  compensation  designated 
in  the  act  The  contract  was  like  others  made  by  the  Post 
Office  Department  for  similar  services,  contiuning  the 
usual  stipulations,  which  authorized  the  Postmaster  Gene- 
ral to  raise  or  lower  the  service  with  a  pro  rata  increase  or 
diminution  of  the  pay.  The  sernce  was  raised  to  seven 
times  a  week,  and  the  pay  increased  to  five  thousand  and 
forty  dollars.  It  was  afterwards  reduced  to  three  times 
a  week,  and  the  pay  lowered  to  two  thousand  eight  hun- 
dred and  eighty  dollars.  I  infer,  from  the  statement  of  the 
Comptroller,  that  the  contractors  have  performed  the  ser- 
vice in  the  manner  required  by  the  Post  Office  Depart- 
ment; that  is,  they  carried  the  mails  six  times  a  week  at 
first,  seven  times  a  week  afterwards,  and  three  times  a 
week  during  the  balance  of  the  term,  and  have  received 
the  compensation  which  they  bound  themselves  by  the 
contract  to  accept.  Recently,  however,  they  have  claimed 
pay  according  to  the  full  rate  mentioned  in  the  act  of  Con- 
gress, denying  the  right  of  the  Postmaster  General  to  in- 
sert in  the  contract  the  stipulation  under  which  he  reduced 
it  in  proportion  to  the  reduction  of  the  service, 

I  am  of  opinion,  that  inasmuch  as  the  act  of  Congress 
did  not  specify  the  form  or  terms  of  the  contract,  but  sim- 
ply authorized  the  Postmaster  General  to  make  a  contract, 
it  must  be  understood  to  mean  a  contract  in  the  usual  form 
and  with  the  ordinary  stipulations.  Its  object  was  merely 
to  authorize  the  correction  of  an  error  which  the  bidders 
had  made  in  their  written  proposal.    I  think,  therefore. 
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that  if  they  had  insisted  upon  making  a  contract  simply 
for  carrying  the  mails  between  Omnberland  and  Greens- 
burg,  at  the  dam  of  four  thousand  three  hundred  and 
twenty  dollare,  whether  the  maik  Bhoudd  be  carried  aerea 
times  a  week  or  once,  the  Postmaster  General  would  haver 
been  entirely  justified,  notwithstanding  the  act  of  Con- 
gresSy  in  refusing  to  have  any  contract  with  them  at  all« 
Be  that  as  it  may,  it  is  very  certain  that  after  enteoring  inta 
the  contract  they  cannot  now  repudiate  any  portion  of  it. 
If  the  act  of  CoogresB  did  give  them  a  right  to  the  money 
now  claimed,  without  respect  to  the  amount  of  serrice, 
they  waived  that  right  with  their  own  consent. 
Very  respectfully^  yours,  Ac, 

J.  &.  BLACK 
Hon.  HowBiiL  Cobb, 

Secretary  of  the  Treasury* 


CASE  OP  MINGAL  ORAWPORI>-A  SLAVR 

An  act  of  Congress  directed  the  Secretary  of  War  to  settle,  npon  principles  oC 
justice  and  equity,  the  claim  of  certain  persons  named  as  officers,  mosicians, 
and  privates  of  a  militia  company  in  South  Carolina,  daring  the  wat  of 
1812,  aiKl  to  pay  the  amonnt  a^adicated  to  be  due  to  daid  partiafl.  It  was 
discovered  after  the  award  ths^  three  of  the  persons  named  in  tli»  act  wer» 
negro  slaves.  One  of  them,  Mingal  Crawford,  at  the  time  of  rendering  the 
military  service,  was  owned  by  Gabriel  Crawford,  since  deceased,  and  his 
adminJjBtrator  claimed  the  amount  found  to  be  due  to  Mingal,  who  at  thcr 
time  of  the  adjudication  of  the  Secretary  was  the  property  of  a&oth«r  ptr^ 
son^  ffeldj  that  neither  the  slave  himself,  nor  hit  former  owner,  nor  hia 
second  master,  could  lawfully  demand  payment  of  the  eum  which  was  adju- 
dicated to  the  slave. 

Attoskst  Gbnsaal'8  OmoB^ 

November  2^  1960s 
Sib  :  I  hare  considered  the  question  submitted  by  yon 
in  relation  to  the  propriety  of  paying  the  amounts  awarded 
to  Walley  M^gett,  and  to  o^er  members  of  the  Edista 
Island  company  of  militia^  under  the  act  of  March  2, 1857. 
That  act  directed  the  Secretary  of  War  to  examine  and 
settle,  upon  the  principles  of  equity  and  justioe,  the  claim 
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of  Whitemarsh  B.  Seabrook,  and  seventy-six  other  persons, 
they  being  the  officers,  musicians  and  privates  composing 
khe  Edisto  Island  company  of  militia,  in  the  State  of  South 
Carolina,  during  the  war  of  1812.  By  the  second  section, 
you  are  required  to  pay  the  amount  adjudicated  to  be  due 
the  said  parties  by  the  Secretary  of  War. 

After  an  award  had  been  made  in  favor  of  the  persons 
named  in  the  act,  it  was  discovered  that  three  of  them, 
Walley  Meggett,  Mingal  Crawford,  and  Joseph  Beamer, 
were  negro  slaves.  Mingal  Crawford,  at  the  time  of  ren* 
dering  the  military  service,  was  owned  by  Gabriel  Craw- 
ford, since  deceased,  and  the  administrator  claims  the 
amount  found  to  be  due  to  Mingal,  who  is  now  the  prop- 
erty of  another  person.  The  points  presented  are  whether 
the  money  should  be  paid  to  the  administrator  of  the 
former  owner,  to  the  present  master,  or  to  the  slave  him- 
self. 

In  the  first  place,  it  must  be  conceded  that  an  act  of 
Congress  cannot  confer  upon  a  person  who  is  held  in  bond- 
age under  a  State  law  any  of  the  rights,  capacities,  or 
privileges  of  a  freeman.  The  condition  of  the  three  slaves 
named  in  this  statute,  and  their  civil  incapacities,  whatever 
they  may  have  been  under  the  laws  of  South  Carolina,  are 
unchanged.  By  those  laws  it  is  well  settled,  that  an  er- 
ecutory  contract  made  with  a  slave  is  not  binding.  His 
possession  is  the  possession  of  his  master.  Even  money 
which  he  has  been  permitted  to  retain  over  and  above  his 
wages  is  the  property  of  his  master,  who,  notwithstanding 
his  consent  to  the  acquisition,  may  maintain  (MsumpsU  for 
it  against  a  person  to  whom  the  slave  has  voluntarily  in- 
trusted it  (Gist  V8.  Toohey,  2  Bichfurdson,  424.)  Such 
a  thing,  then,  as  the  claim  of  a  slave  against  an  individual 
for  services,  for  properly,  or  for  damages  in  his  own  right, 
is  unknown,  because  he  does  not  possess  the  legal  rights 
and  civil  capacity  out  of  which  only  such  a  claim  could 
arise.  It  results,  also,  from  his  condition,  that  he  cannot 
have  a  claim  upon  the  Government.  The  act  above  quoted, 
however,  directed  the  Secretary  of  War  to  examine  and 
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settle ''  the  claim  "  of  these  three  slaves.  .  It  is  not  probable 
that  the  attention  of  Congress  was  called  to  the  fact  of 
their  servitude,  nor  that  the  Secretary  of  War  was  aware 
of  it  when  he  made  his  award.  Bat,  without  attempting 
to  go  behind  his  decision,  I  shall  endeavor  to  answer  the 
questions  proposed  with  reference  only  to  the  present  con* 
dition  of  the  case. 

The  claim  of  the  administrator  has  some  color  of 
equity,  for  at  the  time  the  military  services  were  rendered, 
Gabriel  Crawford  was  entitled  to  the  time  and  to  the  earn- 
ings of  the  slave.  But  it  is  by  no  means  clear  that  the 
allowance  made  by  the  law  should  be  regarded  as  wages. 
I  am  disposed  to  consider  them  as  bounty,  and  as  bounty 
alone.  B  it  to  take  the  other  view  will  not  help  the  ad- 
ministrator, because  both  the  words  of  the  act  and  adjudi- 
cation of  the  Secretary  of  War  name  Mingal  Crawford  as 
the  person  who  is  to  receive  the  money.  Nothing  is  more 
certain  than  that  where  a  payment  is  directed  by  an  act  of 
Congress  to  be  made  to  a  particular  person,  no  other  man 
cau  entitle  himself  to  it  by  showing  that  he  was  the  meri- 
torious cause  of  the  grant  The  officers  of  the  Treasury 
cannot  sit  as  chancellors  to  enforce  such  equities  as  this. 

The  remaining  propositions  are,  whether  the  slave  him- 
self can  receive  the  amount  awarded  to  him,  or  whether 
his  present  master  can  receive  it  for  him.  These  may  be 
properly  considered  together,  because  the  possession  of 
the  slave  being  the  possession  of  the  master,  a  payment  to 
either  would  be  attended  with  the  same  practical  result 
The  most  pertinent  legal  analogy  upon  this  point  is  that  of 
a  devise  or  bequest  of  property  to  a  slave.  It  was  formerly 
held  in  South  Carolina,  that  such  a  devise  was  absolutely 
void,  (4  DeSaussure,  267.)  But  this  decision  was  subse- 
quently modified  by  the  chancellor  who  made  it  in  the 
case  of  Fable  vs.  Brown's  Executors,  (2  Hill  Ch.  Bep.,  896) 
in  which  the  Court  of  Appeals  held  that  the  incapacity  of 
the  slave  was  analogous  to  that  of  an  alien  enemy,  who 
may  take  lands,  but  cannot  hold  them ;  and  as  a  chose  in 
action  given  to  him  is  not  void,  although  he  -cannot  main- 
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tain  an  action  on  it,  bo  a  slave  may  take,  but  cannot  hold 
land,  and  his  master  could  only  hold  until  office  found  for 
the  State ;  and  so  of  a  legacy  given  to  a  slave :  it  is  not  void, 
but  it  cannot  be  recbvered  from,  the  executor,  by  either 
slave  or  master,  but  may  escheat  to  the  State  in  the  hands 
of  the  executor.  I  do  not  think  that  your  obligation  to  pay 
the  amounts  awarded  to  the  slaves  in  the  present  instance 
is  any  stronger  than  that  of  the  executor  in  the  case  just 
cited ;  and  it  is  clear  that  he  was  neither  legally  nor  mor- 
ally bound  to  give  the  fund  to  the  legatee  named  in  the 
will. 

I  am  therefore  of  opinion,  that  neither  the  slave  himself, 
nor  his  former  owner,  nor  his  present  master,  can  lawfully 
demand  payment  of  the  sum  which  has  been  abjudicated 
to  him.  The  slave  cannot  take  it,  because  of  his  legal  in* 
capacity ;  and  it  cannot  be  paid  to  anybody  else,  because 
Congress  has  authorized  nobody  else  to  receive  it.  It  is 
as  if  the  donation  had  been  made  to  a  person  not  in  being. 
Very  respectfully,  yours,  Ac, 

J.  S.  BLACK. 

Hon.  HowBLL  Cobb, 

SecreUxty  of  the  Treasury. 


HEINTZELMAN'S  ACCOUNTS. 

The  accounting  officers  had  no  authority  in  1850  to  reopen  the  acconnts  of 
Captain  Heintzelman  without  his  consent,  after  they  had  been  finally  and 
conclusively  settled  by  the  proper  department  in  1847,  and  charge  him 
with  a  sum  of  money  behiud  his  back  and  without  notice  to  him. 

Attobnby  General's  Opfiob, 

November  24, 1860. 
Sir:  Captain  S.  P.  Heintzelman,  of  the  first  infantry  of 
1888,  held  a  staff  appointment  as  assistant  quartermaster 
in  Elorida.  In  1847,  after  he  had  ceased  to  hold  this 
appointment,  his  accounts  were  settled,  and  a  small  balance 
was  found  to  be  due  to  him,  which  was  paid.  The  account 
remained  closed  until  1850,  when  it  was  reopened  without. 
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his  eonsent'  and  he  was  then  charged  with  the  snm  of  $910, 
under  the  following  circumstances : 

Prior  to  1888,  Captain  Skinner,  a  quartermaster  of  Ala- 
bama volunteers,  in  the  service  of  the  United  States, 
advanced  $910  to  Colonel  PouAcy.  Two  persons,  named 
Crews  and  Cooper,  who  had  separately  fiimished  forage 
for  the  use  of  the  army  to  an  amount  exceeding  this  sum, 
consented  that  the  debt  of  Colonel  Pouncy  should  be  paid 
to  Skinner  out  of  the  money  coming  to  them  from  the 
Government.  The  claim  of  Crews  was  for  $1,300,  that  of 
Cooper  for  $980. 

On  the  10th  of  July,  1888,  Skinner  addressed  a  letter  to 
Heintzelman,  requesting  him,  when  he  should  pay  certain 
claims,  to  retain  in  his  hands  the  amounts  which  had  been 
previously  advanced  by  Skinner  to  tiie  respective  claim- 
ants. He  also  said  in  this  letter,  "  Colonel  Pouncy  will  also 
leave  in  your  hands  $910,  advanced  by  me,  which  you  will 
please  give  him  a  certificate  for,  as  paid  by  him  on  my 
order.*' 

When  the  claims  of  Crews  and  Cooper  were  presented 
to  Heintzelman  for  payment,  the  contemplated  arrange- 
ment was  carried  out  They  gave  receipts  to  him  for  the 
fall  amount  of  their  several  demands,,  allowing  him  to 
retain  the  sum  of  $910,  due  from  Pouncy  to  Skinner. 
Heintzelman  informed  Skinner  of  the  fact,  and  authorized 
him  to  draw  upon  him  for  the  amount,  stating  that  he  had 
his  funds  deposited  in  the  Union  Bank,  and  that  the  draft 
would  be  paid  in  the  fands  of  that  bank,  then  at  a  slight 
discount  Skinner,  unwilling  to  suffer  the  loss  of  exchange 
and  discount,  declined  to  draw  as  requested,  but  made  a 
demand  for  payment  at  the  hands  of  the  War  Department 
in  Washington,  in  par  money.  His  claim  was  referred  to 
the  proper  accounting  officers,  and  twice  considered  and 
disallowed.  This  was  in  1844  and  1845.  It  was  again 
reconsidered  in  1849,  and  again  disallowed.  In  the  mean- 
time, in  1847,  as  already  stated,  the  accounts  of  Heintzel- 
man were  settled,  and  he  was  allowed  a  credit  for  the  full 
amount  of  the  claims  of  Crews  and  Cooper. 
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In  1850  thtt  claim  <^  Bkinner  was  again  considered  by 
the  accounting  officers,  and  allowed.  At  the  same  time 
the  sum  of  f  910,  which  was  paid  to  him  by  the  Govern- 
ment, was  carried  to  the  account  of  Heinczelman,  and 
charged  to  him.  It  does  not  appear  that  Heintzelman 
received  notice  of  this  until  1866,  when  he  protested 
against  it,  on  the  grotind  that  his  account  as  assistant 
quartermaster  had  been  settled  finally  in  1847.  The 
amount,  however,  was  still  allowed  to  stand  against  him, 
and  his  pay  as  an  officer  in  the  line  has  been  accordingly 
stopped. 

Prom  these  fecte  it  is  very  apparent  that  Heintzelman's 
accounts  were  honestly  settled.  He  received  no  credits 
but  what  he  had  true  vouchers^  for.  His  arrangement  with 
Skinner  was  a  personal  matter  between  them,  and  It  was. 
Skintter's  own  fault  that  it  wifts  not  carried  out  He  had  a 
good  cause  of  action  against  Heintzelman  for  the  amount 
that  was  due  him,  and  no  shadow  of  claim  againert  the 
Govemmept.  The  accounting  officers  were  right  in  1844 
and  1846,  when  they  threw  out  his  claim  as  inadmimible. 
Under  these  circumstances,  their  action  in  1860  wa« 
grossly  illegal.  It  was  an  attempt  to  change  Heintzelman's 
account  behind  his  back,  and  without  notice  to  him,  after 
it  had  been  finally  and  conclusively  settled  by  the  proper 
department  It  was  worse:  It  was  charing  jBeintzelmatL 
with  money  which  he  did  not  owe,  in  order  to  atone  for 
paying  Skinner  what  he  had  no  claim  to. 

Very  respectfhlly,  yours,  Ac., 

J.  8.  BLACK 

Eon.  JoHK  B.  FtoTD, 

Secretary  of  War. 


CASE  OF  J.  P.  BROWIT. 

By  daeMon  of  the  Supreme  Coori,  %  penon  holding  iwo  compatible  offices  or 
employments  under  the  Qovernment  is  not  predaded  from  receiving  the 
Bslahee  of  both,  by  anything  in  the  general  laws  prohibiting  doable  com^ 
pensatloai  bot  the  prohibition  in  those  laws  extends  to  erery  case  ^here 
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the  daties  for  which  extra  compensation  is  claimed  are  performed  without 
a  regular  appointment  authorised  hy  law. 

Attobnet  Gbneral's  Officb, 

November  24, 1860. 
Sir  :  You  have  submitted  to  me  several  propositions  in 
relation  to  the  compensation  of  J.  P.  Brown,  who  has  oc- 
cupied various  diplomatic  and  consular  offices  in  Turkey 
since  the  year  1855.  It  is  necessary  to  treat  the  items  of 
his  claim  in  detail,  for  they  arise  under  different  acts  of 
Congress,  and  cannot  all  be  disposed  of  under  one  principle. 

1.  In  the  first  place,  he  was  appointed  dragoman,  and 
held  that  office  from  July  1,  1855,  until  after  the  act  of 
1856  took  effect.  During  this  same  time  he  was  also 
authorized  by  your  department  to  act  as  consul  I  am 
disposed  to  regard  him  during  that  period  as  a  vice-consul 
regularly  appointed.  Th^  office  was  recognized  in  the 
legislation  which  existed  previously  to  1856,  and  the  ap- 
pointment was  one  which  the  State  Department  had  the 
right  to  make,  (7  Opin.,  512.)  According  to  the  decision 
of  the  Supreme  Court  in  Converse  vs.  the  United  States, 
(21  How.,  468,)  a  person  holding  two  compatible  offices  or 
employments  under  the  Grovernment  is  not  precluded  from 

*  receiving  the  salaries  of  both  by  anything  in  the  general 
laws  prohibiting  double  compensation,  and  this  principle 
would  appear  to  be  applicable  to  this  portion  of  Mr. 
Brown's  claim. 

2.  On  February  19,  1857,  Mr.  Brown  was  appointed 
consul-general.  He  also,  from  that  date  until  the  23d  of 
September,  1858,  discharged  the  duties  of  secretary  of 
legation  and  dragoman.  It  is  very  clear  that  he  cannot 
be  compensated  for  discharging  these  additional  duties 
under  the  ninth  section  of  the  act  of  August  18,  1856, 
which  provides  for  the  case  "  when  to  any  diplomatic  office 
held  by  any  person  there  shall  be  superadded  another," 
because  the  office  of  consul-general  which  he  held  was 
not  a  diplomatic  one.  'Sot  do  I  think  that  the  perform- 
ance of  these  additional  duties  will  entitle  him  to  compen- 
sation under  the  decision  of  the  court  in  the  case  of  Con- 
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verse  vs.  the  United  States.  Had  he,  in  addition  to  the 
office  of  consul-general,  been  actually  appointed  as  secre- 
tary of  legation  and  dragoman,  the  case  would  have  been 
different  But  the  act  of  August  81,  1852,  expressly  de- 
clares that  ^^  no  person  who  holds,  or  shall  hold,  any  office 
under  the  Government  of  the  United  States,  whose  salary, 
pay,  or  annual  compensation  shall  amount  to  the  sum  of 
two  thousand  five  hundred  dollars,  shall  receive  com- 
pensation for  performing  the  duties  of  any  other  office.^' 
I  understand  the  prohibition  to  extend  to  every  case 
where  the  duties  for  which  extra  compenfiation  is  dumed 
are  performed  without  a  regular  appointment  authoriised 
by  law.  The  case  of  Converse  was  that  of  a  collector, 
whose  compensation,  as  such,  amounted  to  more  than  two 
thousand  five  hundred  dollars,  but  who  also  held  a  regular 
appointment  as  disbursing  officer  of  the  Treasury  Depart* 
ment,  and  he  was  allowed  ilsoto  receive  the  compensation 
authorized  by  law  for  such  agency.  I  shall  of  course  ad- 
vise you  to  respect  the  authority  of  that  decision,  but  I 
shall  not  advise  you  to  stretch  it  a  single  inch.       ' 

8.  On  the  28d  September,  1858,  Mr.  Brown  was  appoint* 
ed  secretary  of  legation  and  dragoman.  For  these  two  ap« 
pointments  he  was  entitled  to  receive  three  thousand  dol- 
lars per  annum,  under  the  first  section  of  the  act  of 
August  18,  1856.  It  is  stated  that  after  the  28d  Septem- 
ber, 1858,  he  continued  to  as  consul-general,  without 
regular  appointment  For  reasons  already  stated,  he  is 
not  entitled  to  any  compensation  for  performing  the  duties 
of  that  office. 

Very  respectfoUy,  yours,  &c., 

J.  S.  BLACK 

Hon.  Lbwis  Cass, 

Secretary  of  State. 


GILBERTS  CONTRACT.      • 

1.  Where  a  contractor  bound  himself  to  deliver  grain  at  or  near  Camp 
Floyd,  as  might  be  desired,  between  July  1, 1859,  and  Jnne  1, 1860,  and 
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aftar  tbA  dtAiveirj9t  a  portion  of  th^  gram,  ib«  dftpity  qaartermaitpr 
general  refused  to  receive  the  remainder  within  the  time  specifiod,  it  was 
held,  that  snch  refusal  was  a  breach  of  the  contract  on  the  part  of  the 
Government,  and  that  the  contractor  wae  entitled  to  damages. 
2.  The  contractor  and  the  depniy  quartennasftef  general  having  agreed  to 
extend  the  tima  for  the  delivery  of  the  grain  to  the  30th  of  Jnne,  1861,  it 
was  held,  that  the  Secretary  of  War  might  permit  the  execution  of  the 
agreement. 

ArroBNErr  QmrnnAs/t  Omm, 

Ncfoember  24,  I860- 

Sir:  It  appears  from  your  letter  of  the  19th  October, 
1860,  and  the  aeeompMiying  papers,  Ihat  a  ooatract  was 
entered  into  between  the  Gorerninent  and  Abel  Gilbert, 
by  which  the  oontractor  bound  himself  to  ^Uvetr  one  hniir 
dred  thousand  boshels  of  grain  at  or  near  damp  Floyd,  as 
might  be  desired,  between  the  first  day  of  Jnly,  1869,  and 
first  day  of  Jnne,  1660.  It  also  appears  that  the  oootraetor, 
after  delivering  a  portion  of  the  grain,  was  ready  and  will^ 
ing  to  deliver  t&e  remainder  within  the  time  specified;  but, 
owing  to  diminished  consumption,  the  public  warehottse 
had  been  crowded,  and  tiie  dqHriy  ^puitermaster  general 
refused  to  receive  it.  The  first  question  which  natarally 
arises  is,  whether  this  was  a  breadi  of  the  original  contract 
on  the  part  of  Ae  Government;  and  it  seems  to  me  veiy 
(dear  that  it  was.  By  the  terms  of  the  contract  it  was  the 
duty  of  the  deputy  quartermaster  general  to  indicate  Ihe 
points  of  delivery,  and  it  was  his  option  to  direct  whether 
the  whole  or  any  part  of  the  grain  should  be  delivered  at 
Camp  Floyd,  or  at  any  other  points  not  more  distant  there* 
fi*om  than  the  town  of  Manti.  But  instead  of  nasning  any 
place  of  delivery  ior  the  rest  of  the  grain,  he  declined  to 
recdve  it  at  all.  It  is  very  probable  that  in  revising  to 
receive  the  grain,  when  there  was  no  place  to  eave  it  fi\Hn 
destruction,  he  acted  wisely,  and  consulted  the  true  interest 
of  the  public ;  but  the  refiisal  was  none  the  less  a  breach 
of  the  original  agreeitient. 

In  this  position  of  the  matter,  the  patties  to  the  original 
contract  agreed,  at  first  verbally  and  afterwards  in  writing, 
that  the  time  for  the  delivery  of  the  grain  should  be 
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extendad  to  the  80th  Jutte,  1861.  The  queiAiems  referred 
to  me  relate  to  liie  validity  of  this  agreement^  whidi  Mr. 
Gilbert  wishee  to  have  approved  and  carried  out  There 
18  no  law  whkh  forbids  aa  eztension  of  the  time  of  delivery 
uuder  Buch  circumataDces,  and  the  practical  question 
involved  in  the  caee  is  simply  whether  it  is  better  to 
aipprove  the  contcact  as  eictended,  or  to  pay  the  contractor 
damages.  I  can  see  no  legal  objeetkm  to  yonr  pursuing 
either  coarse;  but,  in  coasideration  of  the  reliance  which 
was  justly  placed  by  Mr.  Gilbert  in  the  promise  of  the 
deputy  quartermaster  general,  it  would  be  more  equitable 
to  permit  him  to  execute  the  agreement 

Vary  respectfully,  yours,  ftc*, 

J.  &  BLACK 
Hon.  John  B.  Floyd, 

Secretaary  cjf  War. 


BACK  PBE-EMFTION  CLAmS— CASE  OF  JAMES  CAGE. 

1.  By  the  Mi  «f  Juna  1^  1832,  "antiaoriang  the  inhabitante  of  Looifliaaa 

to  enter  the  back  lands,"  the  right  of  back  pra-emption  is  not  given  to  a 
person  whose  front  land  does  not  border  npon  a  stream,  bat  is  a  tract 
throngh  which  the  stream  runs. 

2.  The  river,  cvMk,  bayoa,  or  watarcoinM  mnst  be  navigable. 

3.  Where  entry  was  aiade  of  lands  bordering  on  an  mnav^able  streem, 

by  mistake  of  law,  a  patent  should  not  be  granted  to  the  claimant. 

4.  Under  the  act  of  Jane  26, 1856,  erroneoas  or  informal  entries  or  locations 

of  lands  made  in  ignorance  or  mistake  of  matters  of  law  and  not  of  fact, 
cannot  be  confirmed. 

AXTOaN^  GBNBBAi.'6  OfKECS, 

Nomnber  St8^  1860. 
Sir  :  I  am  unable  to  concur  with  you  in  approTing  the 
adjudication  of  the  CommisBioner  of  the  Oeiaeral  Isxid 
Office,  confirming  the  double  oonoeesion  pre^emptioii 
entrieB  of  James  Cage,  on  sections  18, 56^  57,  aad  ^6,  of 
township  17  and  18,  in  range  18  east,  made  at  Sfew  Or- 
leans, on  the  28th  January,  18S&  I  shall  stete  briefly  the 
reasons  which  have  brought  me  to  this  coniirfusion: 
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1.  Under  the  act  of  1832,  the  right  of  back  pre-emption 
was  given  to  a  person  who  owned  land  "bordering  on  any 
river,  creek,  bayon,  or  watercourse."  (4  Stats,  at  Large, 
584.)  The  front  land  must  have  the  river,  creek,  bayou, 
or  watercourse  for  a  boundary.  Where  the  front  land,  as 
in  this  case,  does  not  border  upon  the  stream,  but  is  a 
tract  through  which  the  stream  runs,  the  owner  has  no 
right  of  back  pre-emption. 

2.  The  river,  creek,  bayou,  or  watercourse  must  be  nav- 
igable. This  was  decided  by  the  Supreme  Court  in  Sur- 
gett  vs.  Lapice,  et  oZ.,  (8  Howard,  69.)  It  was  said  in  that 
case  that  "the  act  of  1811  has  been  construed  in  the 
department  of  public  lands  for  nearly  forty  years  to  mean 
that  those  owners  whose  lands  fronted  on  a  navigable 
stream  were  only  provided  for,  and  that  the  word  'border,' 
both  in  the  enacting  clause  and  in  the  exception,  meant  to 
front  on  a  navigable  watercourse."  I  infer  from  the  char- 
acter of  the  survey  that  the  bayou  Grand  Oaillow  is  not 
a  navigable  stream. 

8.  It  being  clear,  then,  that  James  Cage  had  no  legal 
right  to  this  back  pre-emption  in  1886,  has  he  any  other 
right  which  we  can  recognize  "  upon  principles  of  equity 
and  justice,  as  recognized  in  courts  of  equity?"  He  has 
paid  hid  money  for  the  land.  That  was  a  voluntary  act, 
and  it  can  be  refunded.  A  long  time  has  elapsed  since  he 
made  his  entry,  but  for  fourteen  years  he  seems  to  have 
made  no  exertion  to  procure  a  patent,  and  the  subsequent 
delay  I^as  been  at  his  own  instance. 

The  only  possible  ground  upon  which  I  can  conceive  his 
claim  to  rest,  is  that  his  entry  was  made  in  mistake.  But 
the  mistake,  if  any  existed,  was  one  of  law,  and  not  of  fact 
It  consisted  in  assuming  that  land  which  did  not  border 
upon  a  navigable  stream  was  within  the  meaning  of  the 
act  of  1882.  It  is  well  settied  that  a  mistake  in  law  is  not 
a  ground  of  equitable  relief.  Nor  is  there  anything  in  the 
act  of  June  26, 1866,  which  makes  it  proper  to  confirm 
this  entry.  It  extends  the  provisions  of  the  former  acts 
^'to  all  other  j>repemption  cases  or  locations  where  the  law 
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has  been  substantially  complied  with,  and  the  error  or 
informality  has  arisen  from  ignorance,  accident,  or  mis- 
take, and  is  satisfaotorily  explained,  and  where  the  rights 
of  no  other  claimant  or  pre-emptor  will  be  prejudiced,  or 
where  there  is  no  advene  claim/' 

I  do  not  think  the  present  case  satisfies  a  angle  one  of 
these  conditions.  The  law  has  not  been  substantially 
complied  with.  It  has  not  been  complied  with  at  all. 
The  errot  did  not  arise  from  ignorance,  accident,  o(r  mis* 
take,  for  in  this  act,  as  in  the  former,  we  must  understand 
that  ign<»ran€e  or  mistake  in  a  matter  of  fact,  and  not  c^ 
law,  is  what  was  intended*  'Eretj  man  is  ccmclusivefy 
presumed  to  know  the  law.  Beside  all  this,  the  rights  of 
other  claimants  would  be  prejudiced  by  the  oonfirmatioa 
of  this  entry* 

I  tiiink,  upon  these  grounds,  that  the  former  decision  of 
the  Commissioner  of  the  Genial  Land  Office  was  ri^t; 
that  his  recent  confirmation  of  the  entfy  was  wrong;  and 
that  no  patent  should  be  issued^ 

Yours,  very  respectftiUyi 

J.  8.  BLACK 
Hon.  Jacob  Thompson, 

Secretary  of  the  Interwr. 


BACK  PBE-EMPTION  GLAIMa-OASB  OF  DANIEL  Q.  BENBBOOK. 

1.  The  ownership  of  tho  front  lands  on  a  river,  creek,  bayoa,  or  watercourse 

at  the  date  of  the  passage  of  the  act  of  June  15, 1832,  is  essential  to  the 
right  of  baiok  pre-emption. 

2.  Where  the  graator  6f  a  daimimtof  a  right  of  baok  pre-emp^em,  onder  the 

act  of  1832,  was  on  Jane  15,  1832,  the  owner  of  a  confirmed  Spanish 
claim,  which  was  not  located  on  the  tract  in  question,  fronting  on  a 
navigable  stream,  till  the  year  1835,  it  was  held,  that  the  grantor  of  the 
claimant  was  not  the  owner  of  the  tract  fronting  on  iueh  stream  at  the 
date  of  the  statute  of  1832. 

3.  The  claimants  under  Spanish  grants  have  no  title  to  any  ^eoifio  tract 

until  their  grants  are  lawfully  locate  upon  it. 

4.  The  ownership  at  the  date  of  the  passage  of  the  act  of  1832,  contemplated 

by  the  statute,  is  that  of  some  specific  piece  of  land  bordering  on  a  navi- 
gable itrean. 

33 
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Attorney  Gsnbral'b  Office, 

November  26, 1860. 

Sir  :  I  have  considered  your  letter  of  September  19,  in 
relation  to  the  back  pre-emption  claim  of  Daniel  Q.  Ben- 
brook,  under  the  act  of  June  16, 1882,  as  extended  by  the 
act  of  February  24, 1836.  It  is  admitted  that  Benbrook 
was  the  owner  of  the  front  tract  on  the  Bayou  Macon  on 
the  14th  June,  1886,  when  he  made  application  to  enter 
the  back  tract  by  virtue  of  the  laws  above  referred  to. 
The  question  submitted  is,  whether  he  was  not  bound  to 
show,  in  addition  to  this,  that  either  he  or  his  grantors 
were  the  owners  of  the  front  tracts  at  the  date  of  the  pass- 
age of  the  act  of  June  15,  1832.  Mr.  Attorney  General 
Grundy,  in  the  opinion  which  you  have  cited,  (3  Opin., 
452,)  held  that  ownership  of  the  front  lands  at  the  date  of 
the  act  was  essential  to  the  right  of  back  pre-emption.  I 
am  entirely  satisfied  with  the  soundness  of  his  views. 
They  are  sustained  by  the  language  of  the  act,  and  I  do 
not  find  that  they  have  been  successfully  attacked  during 
a  period  of  twenty-one  years.  I  shall  not  enter  upon  a 
defence  of  them  under  these  circumstances,  but  simply  ex- 
press my  own  conviction,  in  accordance  therewitl\,  that 
Benbrook  was  not  entitled  to  enter  the  back  tracts  merely 
by  virtue  of  his  ownership  in  1836. 

But  it  is  contended  that  Benbrook's  grantors  were  the 
owners  of  the  lands  fronting  on  the  bayou,  on  the  15th 
June,  1882.  Is  this  true  ?  They  were  at  that  time  the 
owners  of  confirmed  Spanish  claims,  which  were  not  loca^ 
upon  these  front  tracts  until  1885 ;  and  it  is  contended  in 
his  behalf,  that  this  was  an  ownership  of  those  tracts  in 
1832,  within  the  meaning  of  the  law.  But  I  think  this  is 
a  mistake.  Those  grants  gave  no  title  to  any  specific  tract, 
until  they  were  lawfully  located  upon  it.  Previously  to 
that  time,  the  holders  of  these  claims  had  no  more  right  to 
the  particular  tracts  fronting  on  the  Bayou  Macon,  than 
the  holder  of  an  unlocated  bounty  land  warrant  now  has 
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to  the  Bpecific  quarter  section  of  western  lancU,  upon  which, 
Biz  months  hence,  he  may  choose  to  make  his  location. 
An  owner  is  one  who,  either  by  a  legal  or  equitable  title, 
has  exclusive  use  and  dominion ;  and  the  ownership  con* 
templated  by  the  act  is  evidently  that  of  some  specific 
piece  of  land;  for  the  extent  and  limits  of  the  back  pre- 
emption right  are  made  to  depend  upon  the  sise  and 
boundaries  of  the  tract  which  borders  on  the  river  or  bayou. 
I  am  of  opinion  that  neiHier  Benbrook  nor  those  under 
whom  he  claims  were  the  owners  of  the  front  lands  on  the 
Bayou  Macon  in  the  year  1882,  and  that  he  has  therefore 
no  right  of  back  pre-emption  to  the  lands  in  question. 
Very  req>ectfully,  yours,  Ac., 

J.  B.  BLACK 
Hon.  Jacob  Thompson, 

Secretary  of  the  IrUericr. 


CLAIM  OP  LUTZ'S  HEIES. 

Where  a  settler  made  a  mistake  in  his  declaratory  statement  as  to  the  parti^ 
nlar  tract  intended  to  be  claimed,  bnt  failed  for  three  years  to  make  the 
necessary  proof  and  payment,  and  daring  his  lifetime  the  land  in  contro- 
versy was  granted  away  by  Congress,  it  was  held^  that  a  pre-emption 
entry  of  his  heirs  was  not  confirmable  by  the  Commissioner  of  the  LaHid 
Office. 

Attornet  Gbnbral's  Opficb, 

November  26, 1860. 
Sir:  I  am  unable  to  approve  the  adjudication  of  the 
Commissioner  of  the  General  Land  Office,  confirming  the 
pre-emption  entry  of  the  heirs  of  Jean  C.  Latz,  "No.  6331, 
at  Opeloosas,  Louisiana.  I  shall  state  briefly  the  reasons 
why  I  cannot  concnr  in  the  action  of  the  other  members 
of  the  board : 

1.  It  is  not  perfectly  clear  that  the  entry  originated  in  .a 
jnistake,  for  Lutz  may  have  actually  commenced  an  im- 
provement on  the  northwest  quarter  of  section  No.  84. 

2.  His  feilure  for  three  years  to  make  the  necessary 
proof  and  payment,  takes  away  whatever  equity  there 
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might  have  been  in  hi»  «ase.  Had  ha  eomplied  with  tbe 
law  in  mlitterft  of  Bubetanoe,  the  miBttJce  (if  it  was  one)  in 
his  declaratoty  Btatement  waald  probably  have  been  dh- 
oovei^d  and  oorreoted. 

8.  To  Improve  this  claim  now,  would  be  to  make  it  good 
at  the  expense  of  overthrowing  an  intervening  title^  ^riiich 
we  are  not  Authorized  to  do.  The  railioad  oompany  took 
a  grant  of  it  hi  1857,  during  the  lifetime  of  Lutz,  and  when 
the  land,  in  oone^qaenee  of  Iub  defietilh,  was  sobjeet  to  the 
entty  of  any  other  purchaeer. 

The  papers  which  accompanied  yovr  letter  of  May  S9 
are  herewith  returned. 

Very  respectftillyi  yows,  &o^ 

J.  S.  BLACK 

Hon.  Jacob  Thompson, 

Secretary  of  the  Interiot. 


POWER  OF  THE  PRESIDENT  m  EXECUTING  THE  LAWa 

L  Within  tiMtr  respeotiTe  epheres  of  action  the  Federal  GoTamme&t  mA 
the  Qovenunent  oi  a  State  are  both  of  them  independent  and  eopreme, 
but  e*^  it  atterl|r  powerlees  beyond  the  limits  aiwrigned  to  it  by  the 
Oonstkntion. 

2L  The  President  eaai  nee  his  power  only  in  the  manner  preser&ed  by  Gon« 
gross. 

3.  Where  the  law  directs  a  thing  to  be  done  without  prescribing  the  means, 

the  Resident  may  ose  such  means  as  may  be  necessary  and  proper  to 
accomplish  the  end  of  the-  legislatare ;  bat  where  the  mode  of  performing 
a  daty  is  pointed  oat  by  statate,  that  is  the  exclusive  mode. 

4.  A  port  is  a  place  to  which  merchandise  is  imported,  and  from  whence  it  is 

exported,  and  oomprehends  the  city  or  town  which  is  occupied  by  tho#e 
who  are  engaged  in  tbe  busineae  ol  importing  and  exporting  goods,  nat- 
igating  the  ships,  and  furnishing  them  with  previBionB,  ae  w^  as  so 
much  of  the  water  adjacent  to  tbe  city  as  is  usually  occupied  by  vessels 
discharging  or  receiving  cargoes,  or  lying  at  anchor  and  waiting  for  that 
purpose.  I 

6.  The  functions  of  a  oollector  of  customs  may  be  exerdkied  ahy%hire  hi  or  I 

within  the  port.  He  is  not  confined  to  the  omstom  house,  or  any  other 
particular  spot;  but  the  President  may  direct  duties  to  be  collected  on 
board  of  a  vessel  within  the  limits  of  the  port. 

6.  The  President  has  the  right  to  take  such  measures  as  may  be  h^ttssOy  to 
protect  ihe  public  property,  as  well  m  to  intake  jmbli6  property  i|i 
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wbiob  Idle  Gorenunent  ha^  been  carryiog  on  its  bnainese,  ^nd  from 
Yrhich  its  officers  have  been  unlawfully  expelled. 

7.  By  the  acts  of  1795  and  1808,  the  President  may  employ  the  militia  and 

the  land  and  naval  forces  fer  the  purpose  of  causing  the  laws  to  be  duly 
•xeoQted ;  but  when  a  military  force  is  oalled  into  the  field  for  that  pur- 
pose, its  operations  must  be  purely  defensive,  and  the  military  power, 
on  such  an  occasion,  must  be  kept  in  strict  subordination  to  the  civil 
authority. 

8.  If  the  feeling  against  the  United  States  in  any  State  should  induce  the 

&d«ral  officers  to  resign,  and  render  it  impoesible  for  the  President  to  fill 
the  offices  by  the  appointment  of  other  persons,  a  military  force  would 
be  out  of  place,  and  its  use  wholly  illegal. 

9.  If  a  State  should  declare  her  independence,  the  President  would  have  no 

power  to  recognize  her  independence,  or  absolve  her  from  her  federal 
obligations. 
}0.  Altbangh  it  Is  flsa?  that  the  Constitution  does  not  give  Congress  power, 
either  expressly  or  "by  implication,  to  make  war  against  a  State,  and  to 
require  the  Executive  to  carry  it  on  by  force  drawn  from  the  other 
States,  yet  that  question  is  one  for  Congress  itself  to  consider. 

11.  If  it  be  true  that  war  cannot  be  declared,  nor  a  system  of  hostilities  cart 
lied  o^  by  th^  Federal  Grovernment  against  a  State,  it  follows  that  an 
attempt  to  do  so  would  bo,  ipto  /aeio,  an  expulsion  of  such  State  from 
the  Union;  and  in  that  event,  it  would  seem,  all  the  States  will  be 
absolved  from  their  federal  obligations. 

12.  The  General  Government  may  lawfully  repel  a  direct  aggression  on  iti 
properly  aod  officers,  but  cannot  carry  on  an  pffensive  war  to  punish 
^e  people  for  the  political  misdeeds  of  their  State  "Government,  or  to 
prevent  threatened  violation  of  the  Constitution,  or  to  enforce  an 
acknowledgment  that  the  Government  of  the  United  States  is  supreme 

Attoak^t  G^if  ERMi'g  Office, 

Noi^ember  20,  I860, 
SiK  s  I  have  had  the  honor  to  receive  your  note  of  the 
17th,  and  I  now  reply  to  the  grave  queations  therein  prot^ 
pounded  aa  folly  as  tiie  time  allowed  me  will  permit 
.  Within  their  respectiYe  spheres  of  action,  the  Federal 
Government,  and  the  Government  of  a  State,  are  both  of 
them  independent  and  supreme ;  but  each  is  utterly  powerr 
less  beyond  the  limits  aeisigned  to  it  by  the  Gonstitation* 
If  Oongresa  would  attempt  to  cha«ige  tiie  law  of  descents, 
to  make  a  new  rule  of  personal  Buccession,  or  to  dissolve 
the  family  relations  existing  in  any  State^  the  act  would 
be  simply  void;  but  not  more  void  than  wo^ld  he  a  State 
law  to  preveqt  the  recapture  of  fugitives  from  labor,  t^ 
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forbid  the  carrying  of  the  mails,  or  to  stop  the  collection  of 
duties  on  imports.  The  will  of  a  State,  whether  expressed 
in  its  constitution  or  laws,  cannot,  while  it  remains  in  the 
confederacy,  absolve  her  people  from  the  duty  of  obeying 
the  just  and  constitutional  requirements  of  the  Central 
Government.  Nor  can  any  act  of  the  Central  Government 
displace  the  jurisdiction  of  a  State;  because  the  laws  of  the 
United  States  are  supreme  and  binding  only  so  far  as  they 
are  passed  in  pursiumce  of  the  Constitution.  I  do  not  say 
what  might  be  eflfected  by  mere  revolutionary  force.  \ 
am  speaking  of  legal  and  constitutional  right 

This  is  the  view  always  taken  by  the  judiciary,  and  so 
universally  adopted,  that  the  statement  of  it  may  seem 
common-place.  The  Supreme  Court  of  the  United  States 
has  declared  it  in  many  cases.  I  need  only  refer  you  to 
the  United  States  vs.  Booth,  where  the  present  Chief  Jus* 
tice,  expressing  the  unanimous  opinion  of  himself  and  all 
his  brethren,  enunciated  the  doctrine  in  terms  so  clear 
and  full,  that  any  further  demonstration  of  it  can  scarcely 
be  required.    (21  Howard,  506.) 

The  duty  which  these  principles  devolve  not  only  upoa 
every  of&cer,  But  every  citizen,  is  that  which  Mr.  Jefferson 
expressed  so  compendiously  in  his  first  inaugural,  namely; 
'^  To  support  the  State  governments  in  all  their  rights,  as 
the  most  competent  administrators  for  their  domestic  con- 
cerns, and  the  surest  bulwarks  against  anti-republican  ten- 
dencies," combined  with  "  the  preservation  of  the  General 
Government  in  its  whole  constitutional  vigor,  as  the  sheet- 
anchor  of  our  peace  at  home  and  safety  abroad." 

To  the  chief  executive  magistrate  of  the  Union  is  con- 
fided the  solemn  duty  of  seeing  the  laws  faithfully  exe- 
cuted. That  he  may  be  able  to  meet  this  duty  with  a 
power  equal  to  its  performance,  he  nominates  his  own 
subordinates,  and  removes  them  at  his  pleasure.  For  the 
same  reason  the  land  and  naval  forces  are  under  his  orders 
as  their  commander-in-chief.  But  his  power  is  to  be  used 
only  in  the  manner  prescribed  by  the  legislative  depart- 
ment   He  cannot  accomplish  a  legal  purpose  by  illegal 
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means,  or  break  the  laws  himself  to  prevent  them  from 
being  violated  by  others. 

The  acts  of  Congress  sometimes  give  the  President  a 
broad  discretion  in  the  use  of  the  means  by  i^^hich  they 
are  to  be  ezecated,  and  sometimes  limit  his  power  so  that 
he  can  exercise  it  only  in  a  certain  prescribed  manner. 
Where  the  law  directs  a  thing  to  be  done  without  saying 
how,  that  implies  the  power  to  use  such  means  as  may  bo 
necessary  and  proper  to  accomplish  the  end  of  the  legisla- 
ture. But  where  the  mode  of  performing  a  duty  is  pointed 
out  by  statute,  that  is  the  exclusive  mode,  and  no  other 
can  be  followed.  The  United  States  have  no  common  law 
to  fall  back  upon  when  the  written  law  is  defective.  If, 
therefore,  an  act  of  Congress  declares  that  a  certain  thing 
shall  be  done  by  a  particular  officer,  it  cannot  be  done  by 
a  different  officer.  The  agency  which  the  law  furnishes 
for  its  own  execution  must  be  used  to  the  exclusion  of  all 
others.  For  instance,  the  revenues  of  the  United  States 
are  to  be  collected  in  a  certain  way,  at  certain  established 
ports,  and  by  a  certain  class  of  officers.  The  President  has 
no  authority,  under  aiiy  circumstances,  to  collect  the  same 
revenues  at  other  places,  by  a  different  sort  of  officers,  or  in 
ways  not  provided  for.  Even  if  the  machinery  furnished 
by  Congress  for  the  collection  of  the  duties  should  by  any 
cause  become  so  deranged  or  broken  up  that  it  could  not 
be  used,  that  would  not  be  a  legal  reason  for  substituting 
a  different  kind  of  machinery  in  its  place. 

The  law  requires  that  all  goods  imported  into  the  United 
States,  within  certain  collection  districts,  shall  be  entered 
at  the  proper  port,  and  the  duty  thereon  shall  be  received 
by  the  collector  appointed  for,  and  residing  at,  that  port. 
But  the  functions  of  the  collector  may  be  exercised  any- 
where at  or  within  the  port  There  is  no  law  which  con- 
fines him  to  the  custom  house,  or  to  any  other  particular 
spot  If  the  custom  house  were  burnt  down,  he  might 
remove  to  another  building ;  if  he  were  driven  from  the 
shore,  he  might  go  on  board  ^  vessel  in  the  harbor.  If  he 
keeps  within  the  port,  he  is  within  the  law. 
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A  port  is  a  place  to  whieh  merchandise  is  imported  and 
from  whence  it  is  exported.  It  is  created  by  law.  It  is 
not  merely  a  harbor  or  haven,  for  it  may  be  established 
where  there  is  nothing  but  an  open  roadstead,  or  on  thfe 
shore  of  a  navigable  river,  or  at  any  other  place  where 
vessels  may  arrive  and  discharge  or  take  in  their  cargoes. 
It  comprehends  the  city  or  town  which  is  occupied  by  the 
mariners,  merchants,  and  others  who  are  engaged  in  the 
business  of  importing  and  exporting  goods,  navigating  the 
ships,  and  fyirnishing  them  with  provisious.  It  includes 
also  so  much  of  the  water  adjacent  to  the  city  as  is  usually 
occupied  by  vessels  discharging  or  receiving  their  cargoes, 
or  lying  at  anchor  and  waiting  for  that  purpose. 

The 'first  section  of  the  act  of  March  2,  1888,  authorized 
the  President,  in  a  certain  contingency,  to  direct  that  the 
custom  house  for  any  collection  district  be  established  and 
kept  in  any  secure  place  within  some  port  or  harbor  of 
such  district,  either  upon  land  or  on  board  any  vessel. 
But  this  provision  was  temporary,  and  expired  at  the  end 
of  the  session  of  Congress  next  afterwards.  It  conferred 
upon  the  Executive  a  right  to  remove  the  site  of  the  custom 
house  not  merely  to  any  secure  place  within  the  legally 
established  port  of  entry  for  the  district,  (that  right  he  had 
before;)  but  it  widened  his  authority,  so  as  to  allow  the  re- 
moval of  it  to  any  port  or  harbor  within  the  whole  district 
The  enactment  of  that  law,  and  the  limitation  of  it  to  a 
certain  period  of  time  now  past,  is  not,  therefore,  an  argu- 
ment against  the  opinion  above  expressed :  that  you  can 
now,  if  necessary,  order  the  duties  to  be  collected  on  board 
a  vessel  inside  of  any  established  port  of  entry.  Whether 
the  first  and  fifth  sections  of  the  act  of  1833,  both  of  whieh 
were  made  temporary  by  the  eighth  section,  should  be  re- 
enacted,  is  a  question  for  the  legislative  department 

Your  right  to  take  such  measures  as  may  seem  to  be 
necessary  for  the  protection  of  the  public  property  is  very 
clear.  It  results  from  the  proprietary  rights  of  the  Gov- 
emment  as  owner  of  the  forts,  arsenals,  mugaziiies,  dock 
yards,  navy  yards,  custom  houses^  public  ships,  and  other 


10  TAB  TKSStDmn.  Hi 

■   "       "    ' '  '  ^  1 1  .1  I  _         I  ... 

Power  of  Ihe  President  in  Bzecnting  the  Laws. 

property  whieh  the  United  States  hare  bought,  btiilt,  and 
paid  for.  Besides,  the  Oovernment  of  the  United  States 
is  authorized  by  the  Constitution  (art.  1,  sec.  8)  to  "  exer- 
cise exclusive  legislation  in  all  cades  whatsoever  •  ♦  ♦  ♦ 
over  all  places  purchased  by  the  consent  of  the  Legislature 
of  the  State  in  which  the  same  shall  be,  for  the  erection  of 
forts,  magazines,  arsenals,  dock  yards,  and  other  needfhl 
buildings."  It  is  believed  that  no  important  public  build- 
ing has  been  bought  or  erected  on  ground  where  the  Le^- 
lature  of  the  State  in  which  it  is  has  not  passed  a  law  con- 
senting to  the  purchase  of  it,  and  ceding  the  exclusive 
jurisdiction.  This  Government,  then,  is  not  only  the 
owner  of  those  buildings  and  grounds,  but,  by  virtue  of 
the  supreme  and  paramount  law,  it  regulates  the  action 
and  punishes  the  offences  of  all  who  are  within  them.  If 
any  one  of  an  owner's  rights  is  plainer  than  another,  it 
is  that  of  keeping  exclusive  possession  and  repelling 
intrusion.  The  right  of  defending  the  public  property 
includes  also  the  right  of  recapture  after  it  has  been 
nnlawfhlly  taken  by  another.  President  Jefferson  held 
the  opinion,  and  acted  upon  it,  that  he  could  order  a  mili- 
tary force  to  take  possession  of  any  land  to  which  the 
United  States  had  title,  though  they  had  never  occupied  it 
before,  though  a  private  party  claimed  and  held  it,  and 
though  it  was  not  then  needed  nor  proposed  to  be  used 
for  any  purpose  connected  with  the  operations  of  the  Gov- 
ernment. This  may  have  been  a  stretch  of  executive 
power,  but  the  right  of  retaking  public  property  in  which 
the  Government  has  been  carrying  on  its  lawful  business, 
and  from  which  its  officers  have  been  unlawfully  thrust 
out,  cannot  well  be  doubted;  and  when  it  was  exercised  at 
Harper's  Ferry,  in  October,  1859,  every  one  acknowledged 
the  legal  justice  of  it. 

I  come  now  to  the  point  in  your  letter  which  is  probably 
of  the  greatest  practical  importance.  By  the  act  of  1807, 
you  may  employ  such  parts  of  the  land  and  naval  forces  as 
you  may  judge  necessary,  for  the  purpose  of  causing  the 
laws  to  be  duly  executed,  in  all  eases  where  it  is  lawful  to 
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use  the  militia  for  the  same  purpose.  By  the  act  of  1795| 
the  militia  may  be  called  forth  "whenever  the  laws  of  the 
United  States  shall  be  opposed,  or  the  execution  thereof 
obstructed  in  any  State,  by  combinations  too  x>owerful  to  be 
suppressed  by  the  ordinary  course  of  judicial  proceedings, 
t>r  by  the  power  vested  in  the  marshals."  This  imposes 
upon  the  President  the  sole  responsibility  of  deciding 
whether  the  exigency  has  arisen  which  requires  the  use  of 
military  force,  and  in  proportion  to  the  magnitude  of  that 
responsibility  will  be  his  care  not  to  overstep  the  limits  of 
his  legal  and  just  authority.. 

The  laws  referred  to  in  the  act  of  1795  are  manifestly 
those  which  are  administered  by  the  judges  and  executed 
by  the  ministerial  officers  of  the  courts  for  the  punishment 
of  crime  against  the  United  States,  for  the  protection  of 
rights  claimed  under  the  federal  Constitution  and  laws, 
and  for  the  enforcement  of  such  obligations  as  come  with* 
in  the  cognizance  of  the  federal  judiciary.  To*compel 
obedience  to  these  laws  the  courts  have  authority  to  pun- 
ish all  who  obstruct  their  regular  administration,  and  the 
marshals  and  their  deputies  have  the  same  powers  as 
sheriff  and  their  deputies  in  the  several  States  in  executing 
the  laws  of  the  States.  These  are  the  ordinary  means 
provided  for  the  execution  of  the  laws,  and  the  whole 
spirit  of  our  system  is  opposed  to  the  employment  of  any 
other,  except  in  cases  of  extreme  necessity,  arising  out  of 
great  and  unusual  combinatious  against  them.  Their 
agency  must  continue  to  be  used  until  their  incapacity  to 
cope  with  the  power  opposed  to  them  shall  be  plainly 
demonstrated.  It  is  only  upon  clear  evidence  to  that 
effect  that  a  military  force  can  be  called  into  the  field. 
Even  then,  its  operations  must  be  purely  defensive.  It 
can  suppress  only  such  combinations  as  are  found  directly 
opposing  the  laws  and  obstructing  the  execution  thereof. 
It  can  do  no  more  than  what  might  and  ought  to  be  done 
by  a  civil  posse^  if  a  civil  po3$e  could  be  raised  large  enough 
to  meet  the  same  opposition.  On  such  occasions  especially, 
the  military  power  must  be  kept  in  strict  subordination  to 
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the  civil  authority,  since  it  is  only  in  aid  of  the  latter  that 
the  former  can  act  at  all. 

But  what  if  the  feeling  in  anj  State  against  the  United 
States  should  become  so  universal  that  the  federal  officers 
themselves  (inclading  judges,  district  attorneys,  and  mar- 
shals) would  be  reached  by  the  same  influences  and  resign 
their  places  ?  Of  course  the  first  step  would  be  to  appoint 
others  in  their  stead,  if  others  could  be  got  to  serve.  But 
in  such  an  event,  it  is  more  than  probable  that  great  diffi*- 
culty  would  be  found  in  filling  the  offices.  We  can  easily 
conceive  how  it  might  become  altogether  impossible.  We 
are,  therefore,  obliged  to  consider  what  can  be  done  in 
case  we  have  no  courts  to  issue  judicial  process,  and  no 
ministerial  officers  to  execute  it  In  that  event,  troops 
would  certainly  be  out  of  place,  and  their  use  wholly  illOi* 
gal.  If  they  are  sent  to  aid  the  courts  and  marshals,  there 
must  be  courts  and  marshals  to  be  aided.  Without  the  ex- 
ercise of  those  functions  which  belong  exclusively  to  the 
civil  service,  the  laws  cannot  be  executed  in  any  event,  no 
matter  what  may  be  the  physical  strength  which  the  Gov- 
ernment has  at  its  command.  Under  such  circumstances, 
to  send  a  military  force  into  any  State,  with  orders  to  act 
against  the  people,  would  be  simply  making  war  upon 
them. 

The  existing  laws  put  and  keep  the  Federal  Government 
strictly  on  the  defensive.  You  can  use  force  only  to  repel 
an  assault  on  the  public  property,  and  aid  the  courts  in  the 
performance  of  their  duty.  If  the  means  ^ven  you  to  col- 
lect the  revenue  and  execute  the  other  laws  be  insufficient 
for  that  purpose,  Congress  may  extend  and  make  them 
more  efiectual  to  those  ends. 

If  one  of  the  States  should  declare  her  independence, 
yoar  action  cannot  depend  upon  the  rightfulness  of  the 
cause  upon  which  such  declaration  is  based.  Whether  the 
retirement  of  a  State  from  the  Union  be  the  exercise  of  a 
right  reserved  in  the  Constitution,  or  a  revolutionary  move* 
ment,  it  is  certain  that  you  have  not  in  either  oase  the 
authority  to  recognize  the  independence  or  to  absolve  her 
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from  her  federal  obUgations.  OongreiB,  or  the  other  States 
in  convention  assembled,  must  take  such  measnrea  as  may 
be  necessary  and  proper.  In  such  an  event,  I  see  no 
eoorse  lor  you  but  to  go  straight  onward  in  the  path  you 
have  hitherto  trodden-^that  is,  execute  the  laws  to  the  ex- 
tent of  the  defensive  means  placed  in  your  hands,  and  act 
generally  upon  the  assumption  that  the  present  constitu- 
tional relations  between  the  States  and  the  Federal  Gov- 
ernment continue  to  exist,  until  a  new  order  of  things  shall 
be  established  either  by  law  or  force. 

Whether  Congress  has  the  oonstitutlonal  right  to  nutke 
war  against  one  or  more  States,  and  require  liie  Executive 
of  the  Federal  Government  to  carry  it  on  by  means  of  force 
to  be  drawn  from  the  other  States,  is  a  question  for  Con- 
gress itself  to  consider.  It  must  be  admitted  that  no  such 
power  is  expressly  given,  nor  are  there  any  words  in  the 
Constitution  which  imply  it.  Among  the  powers  enumer- 
ated in  article  1,  section  8,  is  that  ^^  to  declare  war,  grant 
letters  of  marque  and  reprisal,  and  to  make  rules  concern- 
ing captures  on  land  and  water."  This  certainly  means 
nothing  more  than  the  power  to  commence  and  carry  on 
hostilities  against  the  foreign  enemies  of  the  nation. 
Another  clause  in  th^  same  section  gives  Congress  the 
power  "  to  provide  for  calling  forth  the  militia,"  and  to 
use  them  within  the  limits  of  the  State.  But  this  power 
is  so  restricted  by  the  words  which  immediately  follow, 
that  it  can  be  exercised  only  for  one  of  the  following  pur- 
poses :  L  To  execute  the  laws  of  the  Union ;  that  is,  to  aid 
the  fed^^  officers  in  the  performanoe  of  their  regular 
duties.  2.  To  suppress  insurrections  against  the  State; 
but  this  is  confined  by  article  4,  section  4,  to  oases  in 
which  the  State  herself  shall  apply  for  assistance  against 
her  own  people.  8.  To  repel  the  invasion  of  a  State  by 
enemies  who  come  from  abroad  to  assail  her  in  her  own 
territory.  All  these  provisions  are  made  to  protect  the 
States,  not  to  authorize  an  attack  by  one  part  of  the  ooun* 
try  upon  another;  to  preserve  the  peace,  and  not  to  plunge 
them  into  civil  war.    Our  forefathers  do  not  seem  to  have 
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thought  that  w«r  was  oaloBlated  ^^  to  form  a  more  perfis<;t 
union,  establish  justice,  insure  domestic  tranquillitjr,  pro* 
vide  for  the  common  defenee,  promote  tbe  genei^al  welfare, 
and  secure  the  hlessings  of  liberty  to  ourselves  and  our 
posterity."  There  Was  undoubtedly  a  strong  atid  univer- 
sal conviction  among  the  men  who  framed  and  ratified  the 
Constitution,  that  military  fbrc6  would  not  only  be  useless, 
but  pernicious,  as  a  means  of  holding  the  States  together.  ^ 

If  it  be  true  that  war  cannot  be  declared,  nor  a  system 
of  g^eral  hostilities  <5arried  on  by  the  Central  Govern- 
ment against  a  State,  then  it  seems  to  follow  that  an  at- 
tempt to  do  so  would  be  ypso  facto  an  expulsion  of  such 
State  from  the  Union.  Being  treated  as  on  alien  and  an 
enemy,  she  would  be  compelled  to  act  accordingly.  And 
if  Congress  shall  break  up  the  present  Union,  by  unconsti- 
tutionally putting  strife  and  enmity  and  armed  hostility 
between  different  sections  of  the  country,  instead  of  the 
domestic  tranquillity  which  the  Constitution  was  meant  to 
insure,  will  not  all  the  States  be  absolved  from  their  fede- 
ral obligations  ?  Is  any  portion  of  the  people  bound  to 
contribute  their  money  or  their  blood  to  carry  on  a  con- 
test like  that  ? 

The  right  of  the  General  Government  to  preserve  itself 
in  its  whole  constitutional  vigor,  by  repelling  a  direct  and 
positive  aggression  upon  its  property  or  its  officers,  cannot 
be  denied.  But  this  is  a  totally  different  thing  from  an 
offensive  war,  to  punish  the  people  for  the  political  mis- 
deeds of  their  State  Government,  or  to  prevent  a'  threatened 
violation  of  the  Constitution,  or  to  enforce  an  acknowledg- 
ment that  the  Government  of  the  United  States  is  supreme. 
The  States  are  colleagues  of  one  another,  and  if  some  of 
them  shall  conquer  the  rest  and  hold  them  as  subjugated 
provinces,  it  would  totally  destroy  the  whole  theory  upoil 
which  they  are  now  connectedk 

If  this  view  of  the  suVject  be  correct,  as  I  think  it  is, 
then  the  Union  must  utterly  perish  at  the  moment  when 
Congress  shall  arm  one  part  of  the  people  against  another 
for  any  purpose  beyond  that  of  merely  protecting  the  Gen- 
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eral  Govemment  in  the  exercise  of  its  proper  constitutional 
fonctions. 

I  am,  veiy  respectfully,  yours, 

J.  B.  BLACT^. 
The  Prbsidbnt. 


SUBSTITUTE  FOR  A  DISTICT  ATTORNEY. 

1.  The  neeeflsaiy  attendance  of  a  district  attorney  before  one  court  is  a  suf- 

ficient cause  to  render  it  impossible  for  him  to  attend  another  court  held 
in  a  different  place  at  the  same  time. 

2.  When  the  officer  and  his  deputy  are  both  necessarily  employed  in  different 

courts  on  the  same  day,  they  are  each  entitled  to  a  pet  ditm  allowance 
of  five  dollars. 

Attornbt  Gbneral^s  Office, 

December  11, 1860. 
Sir:  The  fourteenth  section  of  the  act  of  August  16, 
1856,  authorizes  a"aistrict  attorney  to  employ  a  substitute, 
whenever,  from  any  cause,  it  may  be  impossible  for  him  to 
attend  at  court.  The  necessary  attendance  of  that  officer 
before  one  court  is  a  sufficient  cause  to  render  it  impossi- 
ble for  him  to  attend  another  court  held  in  a  different 
place  at  the  same  time.  This  will  justify  the  appointment 
of  a  substitute  to  attend  such  other  court,  if  the  public 
interest  requires  it  By  the  law  you  are  to  determine  the 
necessity  of  making  the  substitution;  but  when  it  is  made, 
and  when  the  officer  and  his  deputy  are  both  necessarily 
employed  in  different  courts  or  tribunals  on  the  same  day, 
they  are  each  entitled  to  a  per  diem  allowance  of  five  dol- 
lars. 

Tours,  very  respectfully, 

J.  S.  BLACK. 
Hon.  Jacob  Thompson, 

Secreiary  of  Interior. 
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SURVEYS  OF  THE  JIMENO  AND  COLUS  RANCHES. 

1.  The  Jimeno  grant,  being  ihe  elder  in  point  of  time,  is  entitled  to  a  prefer- 

ence in  location. 

2.  A  patent  should  be  issaed  on  the  Jimeno  survey,  although  the  interfering 

Coins  survey  may  have  been  returned  into  the  District  Court  of  the 
United  States  for  the  northern  difitrict  of  California. 

3.  A  patent  may  be  issued  to  the  Jimeno  claimants,  saving  the  rights  of  the 

Coins  claimants,  if  they  are  willing  to  accept  it. 

Attornbt  General's  Office, 

December  17, 1860. 

Sir  :  I  have  considered  the  questions  proposed  in  your 
letter  of  July  26,  in  relation  to  the  Jimeno  and  Coins 
surveys.  For  reasons  stated  in  my  opinion  of  November 
9, 1859, 1  still  think  that  the  Jimeno  grant,  being  the  elder 
in  point  of  time,  is  entitled  to  a  preference  in  location. 
The  interfering  Coins  survey  has  since  been  returned  into 
the  District  Court  of  the  United  States  for  the  northern 
district  of  California.  Is  that  a  conclusive  reason  against 
the  issuing  of  a  patent  on  the  Jimeno  survey  ?  I  think 
not 

It  is  alleged  by  the  counsel  of  C.  D.  Semple,  that  the 
Jimeno  survey  was  also,  on  the  8d  of  September,  1859, 
ordered  to  be  returned  into  the  District  Court.  But  it 
seems  that  no  official  information  of  this  fact  has  been  re- 
ceived at  your  department.  Ample  time  has  been  given 
for  the  party  making  this  allegation  to  prove  it  in  the 
proper  way,  if  it  were  capable  of  being  so  established. 
Presuming  that  the  fact  is  otherwise,  I  see  no  reason  why 
a  patent  should  not  be  issued  to  the  Jimeno  claimants  for 
the  land  embraced  in  their  survey.  I  think  they  have  a 
right  to  such  a  patent  without  any  reservation ;  but  if  they 
are  willing  to  accept  one  with  a  clause  saving  the  rights  of 
the  Coins  claimants,  there  is  no  legal  objection  to  giving 
it  in  that  form.  The  greater  includes  the  less. 
Tours,  very  respectfully, 

J.  S.  BLACK 

Hon.  Jacob  Thompson, 

Secretary  of  the  Interior, 


M8  HON.  JBRSMIAH  8.  BLACK 

Begnlationt  Bespeofcing  Evidences  of  Titles. 


REGULATIONS  BESPECTINQ  EVIDENCES  Of  TITLES. 

Attorney  Gbneeal's  Ovfiob, 

Jme4y  1857. 

Tlie  following  regulations  have  been  prepared  for  the 
convenience  of  those  who  may  have  occasion  to  draw  con- 
veyances, make  abstracts^  or  collect  evideikoe  of  title  to 
lands  in  cases  where  it  may  be  the  duty  of  this  office  to 
certify  concerning  the  validity  of  title.  A  strict  observ- 
ance of  them  will  greatly  facilitate  the  examination,  as 
well  as  tend  to  correct  conclusions : 

I.  The  deed  from  the  vendor  to  the  TTnited  States  and 
their,  assigns  must  be  acknowledged  according  to  the  laws 
of  the  State,  District,  or  Territory  where  the  land  lies. 

II.  A  plot  or  draft  of  the  land  should  be  furnished, 
showing  the  boundary  lines,  their  courses  and  distances, 
and  the  adjoining  owners,  streets,  rivers,  or  other  waters. 

in.  Where  the  property  proposed  to  be  sold  consists  of 
more  than  one  piece,  the  titles  to  which  are  derived  through 
diflcrent  persons,  the  dividing  lines  must  ba  traced  on  the 
draft,  and  the  separate  pieces  distinctly  marked. 

IV.  It  is  necessary  to  have  an  accurate  and  full  abstract 
of  the  title,  showing  its  transmission  from  the  original 
source  to  the  vendor,  with  each  transfer  noted  in  the 
proper  order  of  time,  the  name  of  each  grantor  and  grantee 
written  at  length,  with  dates  showing  when  the  several 
conveyances  were  executed,  acknowledged,  and  recorded. 
This  abstract  must  note  every  fact  on  which  the  validity  of 
the  title  depends,  whether  it  be  proved  by  matter  of  record, 
by  deed,  or  en  pais. 

V.  The  abstract  must  be  verified,  by  being  accompanied 
either  with  the  original  documents  it  refers  to,  or  else  with 
copies  legally  authenticated. 

VL  The  title  papers  must  all  be  marked  with  numbers 
corresponding  to  the  numbers  under  which  they  are 
arranged  in  the  abstract. 

Vn.  When  an  estate  in  the  land  has  passed  by  devise. 
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the  will  and  the  probate  muBt  be  shown,  and  if  the  devisee 
is  not  named,  proof  of  his  identity  will  be  required. 

VllL  Where  it  has  descended  from  an  intestate  ances* 
tor  to  his  heirs,  satisfactory  proof  of  the  condition  and 
number  of  the  decedent's  family  must  be  given. 

IX.  If  the  estate  has  passed  by  a  judicial  sale,  or  by  a 
sale  under  the  order  of  any  court,  or  if  it  has  been  divided 
by  proceedings  in  partition,  the  regularity  of  the  sale  or 
partition  must  be  shown  by  a  copy  of  the  record. 

X.  The  foreclosure  of  a  mortgage  can  be  shown  only  by 
an  authentic  copy  of  the  proceedings  had  for  that  purpose. 

XI.  When  the  wife  of  a  grantor  has  not  joined  in  a 
deed,  some  evidence  must  be  given  that  he  was  unmarried 
at  the  time,  or  that  his  wife  is  since  dead. 

XII.  If  the  grantor  be  a  woman,  it  must  be  shown  that 
she  was  unmarried  at  the  date  of  the  deed  from  her. 

TTTTT,  When  a  deed  is  executed  by  the  heirs  of  a  person 
within  twenty-one  years  after  his  death,  evidence  will  be 
required  to  show  that  they  were  of  full  age  at  the  time  of 
the  grant 

XrV.  When  the  title  has  passed  through  a  corporate 
body,  the  charter  must  be  produced,  and  the  authority  of 
the  officer  who  granted  away  the  estate  must  be  shown. 

XY.  When  the  estate  has  been  conditional,  it  will  bo 
necessary  to  furnish  clear  proof  that  the  conditions  have 
been  fulfilled  or  lawfully  excused. 

XVI.  When  the  title  depends  on  statute  law,  other  than 
the  public  laws  of  the  United  States ;  upon  a  local  law, 
differing  from  the  general  rule  of  the  common  law ;  upon 
a  public  document,  or  upon  history,  the  books  relied  on  to 
establish  it  should  be  accurately  referred  to,  and  the  page 
noted. 

XVTL  Presumptions  arising  from  lapse  of  time  will  be 
allowed  the  weight  given  to  them  by  the  judicial  tribunals 
of  the  State  where  the  land  lies.  An  apparent  defect  in 
an  old  deed  need  not  be  explained,  if  the  possession  of  the 
property  has  been  according  to  such  deed  for  thirty  years 
or  upwards. 
34 
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XVm.  A  title  offered  to  the  United  States  will  not  be 
regarded  as  invalid  on  account  of  an  outstanding  title 
which  has  been  barred  by  a  legal  limitation.  But  in  all 
cases  where  time  is  relied  on  to  extinguish  an  outstanding 
title,  the  party  must  show  by  clear  proof,  not  only  an  ad- 
verse  possession  for  the  full  period,  but  also  that  there  are 
no  persons  who  have  rights  that  may  be  saved  by  except- 
ions to  the  statute. 

XIX.  Before  sending  the  papers  to  this  office  for  exami- 
nation, they  should  be  submitted  to  the  attorney  of  the 
United  States  for  the  district  in  which  the  land  lies.  It 
will  be  his  duty  to  certify  an  opinion  on  the  whole  title, 
and  to  state  particularly  whether  the  local  laws  are  cor- 
rectly given,  the  papers  properly  authenticated,  and  the 
£Acts  established  by  satisfibctory  proof. 

Very  respectfully, 

X  S.  BLACK. 
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A.CCOUNTS  AND  ACCOUNTING  OFFICERS. 

1.  An  Indian  agent  while  in  the  service  was  robbed  and  mnrdered.    He 

was  behind  in  his  accoants,  but  Congress,  taking  no  notice  of  these 
facts,  directed  that  his  widow  should  be  paid  two  thousand  dallars,  as 
indemnity  for  the  money  of  which  he  was  robbed  and  as  pay  for  his 
nndrawn  salary :  Heldy  That, 
(a.)  The  wiaow  is  entitled  to  the  whole  two  thousand  dollars,  Con* 

gress  having  declared  that  she  should  have  it. 
(6.)  His  sureties  may,  nevertheless,  deduct  the  amount  of  his  un- 
drawn salary  from  the  amount  for  which  it  may  hereafter 
appear  that  they  are  liable,  43. 

2.  The  Third  Auditor,  in  adjusting,  under  the  act  of  1849.  a  claim  for  the 

value  of  f^  horse  lost  in  the  service  of  the  United  States,  has  the  right 
to  go  behind  the  settlement  of  the  paymaster,  after  the  Second  Comp- 
troller's approval  thereof,  151. 

3.  The  act  of  Congress  does  not  confer  upon  the  Auditor  a  general  power 

of  revision  over  all  the  accounts  of  the  claimant,  and  over  all  pay- 
ments allowed  to  him  for  forage,  for  other  horses  than  the  one  aead, 
lost,  or  abandoned.    Ibid, 

4.  Under  the  act  of  May  4, 1857,  for  the  relief  of  the  Clerk  of  the  House  of 

Representatives,  that  officer  is  entitled  to  credit  only  for  those  extra 
allowances  that  were  both  authorized  by  the  House  and  approved  by 
the  Committee  of  Accounts,  172. 

5.  An  accounting  officer  has  undoubted  power  to  disallow  a  fee  charged  by 

a  person  who  is  not  an  officer,  and  who  had  no  right  to  perform  the 
services  for  which  he  seeks  to  be  paid,  268. 

6.  Under  a  joint  resolution  of  Congress,  directing  the  head  of  a  department 

to  adjust  certain  accounts,  his  authority  and  duty  are  confined  to  the 
accounts  specified,  270. 

7.  Under  the  act  of  March  3, 1859,  appropriating  for  the  payment  to  the 

State  of  Minnesota,  for  expenses  incurred  by  Captain  Starkey's  com- 
pan^r  of  Minnesota  volunteers,  called  out  oy  the  Governor  of  the 
Territory,  a  sum  of  money,  or  so  much  thereof  as  may  be  necessary, 
tlie  accounting  officers  of  the  Treasury  are  to  determine,  before  any 
payment  is  made,  what  amount  the  State  is  entitled  to  receive,  395. 

8.  The  act  of  May  9,  1860,  authorizing  the  Third  Auditor  to  cause  the 

account  of  George  Stealy  to  be  settled  on  principles  of  equity  and  jus- 
tice, gives  exclusive  jurisdiction  over  the  subject-matter  to  thai  officer, 
without  any  appeal  to  the  Secretary  of  the  Treasury,  430. 

9.  Tlie  requirement  that  the  settlement  should  be  made  upon  satisfactory 

"vouchers,"  does  not  preclude  the  introduction  of  any  kind  of  evi- 
dence, showing  that  the  party  is  entitled  to  the  credit  he  demands. 
Ibid. 

^0.  "Juiitice"  in  statue  means  legal  justice,  and"  Equity"  means  that 
moditication  of  rigid  legal  rules  which  a  chancellor  would  apply  to 
the  matter.    Ibid. 

11.  The  joint  resolution  of  June  15,  1860,  relating  to  the  settlement  of  the 
account  of  W.  H.  Be  Groot,  makes  the  Secretary  of  War  a  judge 
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between  De  Qroot  and  the  Government,  with  power  to  see  him  paid 
the  money  actually  expended  by  him,  and  to  indemnify  him  for  such 
other  losses,  liabilities,  and  damaees  as  he  had  suffered  or  incurred. 
479. 

12.  Congress  having  declared  that  he  should  be  paid  his  expenses,  the  Sec- 

retary has  no  authority  to  inquire  whether  he  had  any  legal  right  to 
that  reimbursement  or  not,  but  simnly  to  ascertain  the  amount     Ibid, 

13.  In  ascertaining  the  other  losses,  the  Secretarv  is  confined  to  the  prin- 

ciples of  justice  and  equity,  and  cannot  make  an  allowance  for  any 
thing  h^t  an  infraction  of  his  legal  rights.    Ibid. 

14.  Justice  is  law.    Equity  is  law,  witn  that  modification  of  legal  strictness 

which  a  chancellor  administers,  but  it  never  includes  the  recognition 
of  an  essential  iright  which  the  law  does  not  sanction.    Ibid. 

15.  If  De  Groot  had  a  valid  subsisting  contract  which  the  Government  re- 

pudiated without  cause,  he  is  entitled  to  all  the  gains  he  would  have 
made  by  its  completion.    Ibid. 

16.  The  Government  having  made  a  contract  with  certain  parties,  (Degges 

and  Smith,)  for  whom  others  (Mechlin  and  Alexander)  became  sure- 
ties, and  the  principals  having  failed,  the  sureties  employed  De  Groot 
as  their  agent  to  execute  the  contract,  and  ^ve  him  authority  to 
receive  the  price  of  the  brick  in  their  names,  without  any  assignment 
of  the  contract :  it  was  held,  that  De  Groot  was  not  made  a  contractor 
with  the  Government,  and  had  no  right,  as  against  the  United  States, 
to  the  profits  of  the  contract     Ibid, 

17.  On  March  3, 1857,  by  effect  of  the  joint  resolution  of  that  date,  the 

contract  for  manufacturing  brick  for  the  Washington  aqueduct  was 
rescinded,  with  the  full  consent  of  all  parties  concerned ;  and  tile  Gov- 
ernment was  thereby  released  from  obligation  to  pay  for  any  bricks 
which  the  parties  could  have  made  after  that  date.    Ibid. 

18.  The  accounting  officers  had  no  authority  in  1850  to  reopen  the  ac- 

counts of  Captain  Heintzelman  without  his  consent,  after  they  had 
been  finally  and  conclusively  settled  by  the  proper  department  in 
1847,  and  charge  him  with  a  sum  of  money  behind  his  back  and 
without  notice  to  him,  605. 

ACTS  OF  CONGRESS. 

1.  The  acts  of  Congress,  as  they  stand  approved  by  the  President,  and 

enrolled  in  the  Department  of  State,  are  conclusive  evidence  of  the 
written  law,  1. 

2.  Neither  the  journals  of  Congress,  nor  any  other  species  of  extrinpic  evi- 

dence, can  avail  to  strike  anything  out  of  the  acts  passed,  or  inter- 
polate anything  into  them.    Ibid. 

3.  where  an  act  of  Congress  was  passed,  approved,  and  enrolled,  requir- 

ing payment  of  money  out  of  the  treasury  to  a  citizen,  such  payment 
cannot  be  refused  on  the  ground  that  the  law  as  it  passed  was  coupled 
with  a  condition  which,  oy  accident  or  design,  was  left  out  of  the 
enrolled  bill.    Ibid. 

4.  Where  the  Secretary  of  the  Treasury  suspended  the  execution  of  a  law 

for  that  reason,  and  the  party  entitled  to  the  money  made  an  abortive 
attempt  to  comply  with  the  alleged  condition,  he  was  not  thereby  pre- 
vented from  afterwards  demanding  his  rights  according  to  the  law  as 
it  stood  enrolled.    Ibid. 

6.  Where  the  expressed  object  of  suspending  the  law  was  to  give  Congress 
an  opportunity  to  correct  the  supposea  error  or  fraud,  and  three  ses- 
sions of  Congress  passed  without  such  correction,  after  the  facts  were 
communicated  to  Doth  Houses,  the  law  ought  to  be  executed  without 
farther  delay.     Ibid. 

6.  An  act  of  Congress  which  authorizes  payment  to  an  officer  for  his  ser- 
vices from  the  1st  day  of  January,  1835,  to  the  30th  of  June,  1838, 
will  not  authorize  a  payment  for  service  rendered  in  1858,  however 
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probable  it  may  be  that  the  word  **  thirty  "  was  written  by  mistake 
for  "fifty,"  60. 

APPOINTMENT. 
1.  When  there  is  a  vacancy  in  the  office  of  district  judge,  the  circuit  judge 
cannot  designate  a  district  judge  to  hold  court  in  that  district,  the  act 
of  Congress  only  authorizing  such  designaton  in  cases  of  sickness  or 
other  disability,  131. 

APPROPRIATIONS. 

1.  An  appropriation  of  f  200,000  for  providing  arms  and  equipments  for 

the  whole  body  of  the  militia,  either  by  purchase  or  manufacture, 
authorizes  the  use  of  the  money  in  the  manufacture  of  arms  at  the 
national  armories,  16. 

2.  The  fourth  section  of  the  appropriation  act  of  June  14,  1858,  does  not 

affect  the  carrying  of  mails  destined  for  ports  of  the  United  States,  and 
not  subject  to  sea  postage,  179. 

3.  The  third  section  of  the  act  of  June  14, 1858,  appropriating,  for  trans- 

portation of  the  mails  from  New  York,  via  Southampton,  to  Havre, 
during  the  year  ending  June  30, 1859,  any  money  in  the  treasury 
arising  from  the  revenues  of  the  Post  Office  Department,  has  no  appli- 
cation to  a  contract  made  subsequently  to  the  date  of  the  act ;  but 
payment  for  service  under  such  a  contract  may  be  made  out  of  any 
unappropriated  moneys  under  the  fourth  and  fifth  sections  of  the  stat- 
ute, 340. 

4.  Where  an  act  of  Congress  authorized  the  Secretary  of  War  to  report 

how  much  was  due  to  a  claimant,  not  exceeding  twenty-five  thousand 
dollars,  and  directed  the  amount  to  be  paid  out  of  the  treasury,  and 
the  then  Secretary  of  War  reported  as  due  to  the  claimant  the  sum  of 
eighteen  thousand  dollars,  which  was  paid :  it  was  held^  that  the  ap- 
propriation was  exhausted  when  the  amount  awarded  was  paid,  and 
uiat  a  succeeding  Secretary  had  no  jurisdiction  to  award  the  claimant 
an  additional  amount,  451. 

ARMY. 

1.  Assistant  professors  at  the  Military  Academy  are  entitled  to  the  "  quar- 

ters" of  captains,  284. 

2.  The  word  "emolument,"  in  our  military  statutes,  includes  every 

allowance  or  perquisite  annexed  to  an  office,  for  the  benefit  of  the 
officer,  and  by  way  of  compensation  for  services.   Ibid. 

3.  An  assistant  quartermaster,  with  the  rank  of  captain,  appointed  under 

section  10  ot  the  act  of  February  11, 1847,  is  entitled  to  the  compensa* 
tion  previously  provided  for  that  grs^le,  and  not  to  that  of  regimental 
quartermasters  appointed  under  section  4  of  the  act  of  1847,  285. 

4.  The  two  regiments  of  cavalry,  raised  under  the  act  of  March  3,  1855, 

are  a  distinct  arm  of  the  service,  and  as  such  regulate  promotions 
therein,  293. 

5.  An  officer  on  the  duty  of  awaiting  further  orders  is  to  be  regarded  aa 

under  orders  in  the  line  of  duty,  and  is  entitled  to  commutation  for 
quarters  and  fuel  under  the  general  Army  Regulations,  376 

ATTORNEY  GENERAL. 

1.  The  opinion  of  the  Attorney  General,  addressed  to  the  Secretary  of  the 

Navy,  is  merely  advisory,  and  cannot  be  regarded  as  a  determination 
of  the  case  to  which  it  refers,  unless  it  appears  from  the  record  that 
the  Secretary  has  adopted  the  advice  it  contained,  32. 

2.  It  is  the  rule  of  the  Attorney  General's  office  to  give  advice  to  an  exec* 

utive  department  only  in  actual  cases,  where  the  special  facta  are  set 
forth  by  the  department,  82. 

3.  The  Attorney  General  is  not  required  to  write  abstract  eesaya  on  any 

subjects.  Ihid,  .  . 
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4.  It  is  not  the  duty  of  the  Attorney  General  to  ^ive  an  opinion  on  a 

question  touching  the  private  business  of  individuals,  ana  with  which 
tne  Government  has  no  present  concern,  355. 

5.  The  Attorney  General  will  not  give  an  opinion  on  an  important  legal 

question,  when  it  is  not  practically  presented  by  an  existing  casa  be- 
fore a  department,  421. 

BOUNTY  LANDS. 

1.  A  land  warrant  issued  after  the  death  of  a  claimant,  who  left  a  widow 

and  children,  enures  to  the  widow's  benefit  alone,  243. 

2.  Where  the  deceased  claimant  was  a  widow,  with  two  sets  of  children, 

the  warrant  enures  to  the  benefit  of  her  heirs  or  legatees.    Ibid. 

3.  Heirs  are  those  who  are  so  declared  by  the  law  of  the  claimant's  domi- 

cil.    Ibid. 

4.  Under  the  act  of  September  28, 1850,  the  date  of  the  application  is  the 

one  at  which  a  person  claiming  as  a  minor  must  be  snown  to  hav# 
been  under  full  age ;  and  where  this  is  established,  the  right  of  the 
claimant  will  not  be  defeated  by  obtaining  his  or  her  majority  before 
the  case  is  finally  disposed  of,  427. 

5.  The  act  does  not  vest  the  right  to  the  warrant  for  bounty  land  in  the 

child  of  a  minor  before  his  or  her  claim  is  filed.    Ibid 

6.  Minor  children  born  after  the  date  of  the  act  are  included  within  its 

provisions.    Ibid, 

CALIFORNU  LAND  CLAIMS. 

1.  A  claimant  of  land  in  California,  under  a  Mexican  title,  is  entitled,  under 

the  13th  section  of  the  act  of  March  3, 1851,  to  a  patent,  upon  show- 
ing that  his  claim  has  been  finally  confirmed,  and  the  survey  of  it 
approved  by  the  surveyor  general,  108. 

2.  Neither  the  aecree  of  the  court,  nor  the  survey,  nor  the  patent,  is  con- 

clusive upon  anybody  but  the  Government  and  the  patentee.    Ibid, 

3.  Third  parties  have  their  remedy  by  injunction  in  the  Federal  courts,  and 

by  action  in  the  State  courts.     Ibia. 

4.  The  Attorney  General  has  no  right  to  interfere,  except  in  the  judicial 

investigation  between  the  claimants  and  the  Government.    Ibid, 
6.  Where  two  grants. of  land  in  California  lay  afoul  of  one  another,  the 
claimant  who  has  the  prior  grant,  and  obtained  the  first  judicial  con- 
firmation, has  a  title  better  in  law  and  equity  than  the  other,  397. 

6.  In  such  a  caee,  the  surveyor  general  of  California  should  locate  the 

whole  of  the  senior  ^rant  as  it  would  have  been  located  if  no  opposing 
claim  to  the  land  existed.    Ibid, 

7.  In  such  a  case,  the  owners  of  the  junior  grant  are  entitled  to  the  residue 

of  the  land  within  the  limits  of  their  grants  after  satisfying  the  calls 
of  the  senior  grant.    Ibid. 

8.  The  act  of  Marcn  3,  1851,  section  13,  authorizes  the  surveyor  general  to 

determine,  in  case  of  conflicting  claims  to  the  same  land,  which  of  the  i 

two  claimants  haa  a  better  right,  according  to  the  principles  of  justice.  | 

Ibid,  I 

9.  The  Secretary  of  the  Interior  has  no  power  to  review  the  survey  of  a  ' 

private  land  claim  in  California,  upon  the  application  of  individnaU  I 

interested  in  the  land,  after  the  survey  has  been  approved  by  decree  \ 

of  the  district  court,  420. 

10.  The  Jimeno  grant,  being;  the  elder  in  point  of  time,  ia  entitled  to  a  I 
preference  in  location,  5^. 

11.  A  patent  should  be  issued  on  the  Jimeno  survey,  although  the  interfer- 
ing Colus  survey  may  have  been  returned  into  the  district  court  of 
the  United  States  for  the  northern  district  of  California.     Ibid. 

12.  A  patent  may  be  issued  to  the  Jimeno  claimants,  saving  the  righta  of 

the  Colufl  claimants,  if  they  are  willing  to  accept  it,    IwL 
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CASTILLERO  CLAIM. 

1.  In  the  case  of  a  private  land  claim  in  California,  based  on  an  alleged 

frant  from  Mexico,  the  coansel  for  the  United  States  should  not  be 
irected  by  the  President  to  consent  to  the  admission  of  evidence 
which  they  believe  to  be  oorrapt  and  false,  320. 

2.  If  there  are  original  documents  m  the  archives  of  the  Mexican  govern- 

ment which  tend  to  support  the  case  of  the  claimant,  the  President 
should  not  solicit  that  government  to  furnibh  them,  but  the  Govern- 
ment of  the  United  States  should  wait  until  that  of  Mexico  siiall  make 
a  voluntary  tender  of  the  documents,  and  then  examine  into  their 
character  with  great  care,  holding  Mexico  responsible  for  any  aid  she 
may  wilfully  give  in  support  of  a  false  claim  against  the  United  States. 
Ibid. 
8.  The  declaration  contained  in  the  tenth  article  of  the  treaty  with  Mexico, 
that  no  grant  whatever  of  land  in  California  had  been  made  by  the 
Mexican  government  after  May  13,  1846,  although  the  same  was  elim- 
inated by  the  Senate,  and  also  the  terms  of  the  protocol,  signed  bv 
the  commissioners  on  the  exchange  of  ratifications,  on  May  26,  1848, 
constituted  a  solemn  and  impressive  averment  by  the  Mexican  govern- 
ment that  no  grant  whatever  of  lands  in  the  territory  of  California 
had  been  made  after  the  13th  of  Mav,  1846;  and  the  United  States 
cannot,  with  propriety,  ask  the  Republic  of  Mexico  to  assert  the  valid- 
ity of  a  grant  alleged  to  have  been  made  subsequently  to  that  date. 

4.  The  Mexican  claimant  was  bound  by  the  affirmation  made  by  his  gov- 

ernment, and  should  look  to  it,  and  not  to  the  United  States,  for 
redress  for  the  injury,  if  any,  which  was  inflicted.    Ibid. 

5.  The  affirmation  thus  made  by  the  Mexican  government  is  overwhelming 

evidence  that  no  grant,  purporting  to  have  been  made  subsequently 
to  the  13th  of  May,  1846,  was  in  existence  among  the  Mexican  archives 
at  the  date  of  the  treaty.    Ibid. 

6.  Although  the  existence  of  papers  in  certain  offices  of  the  Mexican  gov- 

ernment, supporting  such  an  alleged  grant,  may  have  been  established 
by  the*  certihcate  of  American  officials,  and  their  genuine  character 
proved  by  the  oaths  of  Mexican  witnesses,  the  experience  of  the  Gov- 
ernment in  similar  cases  shows  that  the  olaim  may  be  wholly  false. 
Ibid. 

7.  The  United  States  should  not  permit  the  confirmation  of  a  spurious 

claim  to  a  mine  in  California,  even  though  it  should  be  made  to  appear 
that  the  price  of  the  product  of  the  mine  has  risen  and  may  continue 
to  rise  in  the  market  in  conseaaence  of  the  restriction  of  the  privileges 
of  the  claimants.  The  cause  snould  be  determined  by  the  rules  of  law, 
and  not  by  the  principles  of  political  economy.  Ibid, 
CESSION  OF  JURISDICTION. 

1.  The  general  act  of  the  Florida  Legislature,  passed  June  6,  1855,  is  a 

sufficient  cession  of  jurisdiction  over  land  purchased  in  that  State  by 
the  Federal  Government  for  public  works,  94. 

2.  The  opinion  of  Mr.  Attorney  General  Gushing  on  the  same  point  re- 

affirmed.   Ibid. 

3.  The  act  of  the  Le^latnre  of  Georgia,  giving  consent  to  the  purchase  of 

Ely  the  Island,  m  that  State,  for  naval  purnoees,  is  sufficient  to  au- 
thorize the  expenditure  of  money  in  its  purcnase,  129. 

4.  An  act  of  the  legislature  of  a  State  which  gives  a  complete  and  une- 

quivocal consent  to  the  purchase  of  land  therein  by  the  United  States 
for  the  erection  of  needml  public  buildings  is  such  a  cession'  of  juris- 
diction as  iB  contemplated  by  the  joint  resolution  of  September  11, 
1841,  263. 
CITIZENSHIP. 
1.  A  free  white  person  bom  in  this  conntry,  of  foreign  parents,  is  a  citi- 
sen  of  the  United  States,  373. 
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CIVIL  WAR. 

1.  The  conquest  of  a  country,  or  portion  of  a  country,  by  a  public  enemy, 

entitles  such  enemy  to  the  sovereignty,  and  gives  him  civil  dominion, 
as  long  as  he  retains  his  military  possession.  Inhabitants  and  stran- 
eers  who  go  there  during  the  occupation  of  the  enemy  must  take  the 
law  from  him  as  the  ruler  dc  facto,  and  not  from  the  government,  de 
^ure,  which  has  been  expelled,  140. 

2.  Civil  war  is  where  the  people  of  a  country  are  divided  into  hostile 

?arties,  who  take  up  arms  and  oppose  one  another  by  military  force. 
bid. 

3.  A  revolutionary  party,  like  a  foreign  bellieerent  power,  is  supreme 

over  the  country  it  conquers,  as  far  and  as  long  as  its  arms  can  carry 
and  maintain  it.    Ibid, 

4.  Although  it  has  been  doubted  whether  a  mere  body  of  rebellious  meu 

can  claim  all  the  rishts  of  a  separate  power  on  the  high  seas,  without 
absolute  or  qualified  recognition  from  foreign  governments,  there  is  no 
authorit]^  for  a  doubt  that  the  parties  to  a  civil  war  have  t^e  right  to 
conduct  it,  with  all  the  incidents  of  lawful  war,  within  the  territory 
to  which  they  both  belong.  Ibid. 
6.  When  during  the  existence  of  a  civil  war  in  Peru,  American  vessels 
found  a  port  of  that  country  and  points  on  its  coast  where  guano  is 
deposited  in  the  possession  of  otie  of  the  parties  to  the  contest,  and 
procured,  under  ito  authority  and  jurisdiction,  clearances  and  licenses 
at  the  custom  house  to  load  with  guano,  they  were  guilty  of  nothing, 
having  acted  fairly  in  pursuance  of  the  licenses,  for  which  the  other 
partv  to  the  civil  war  could  lawfully  punish  or  molest  them  after- 
waros.    Ibid, 

CLAIMS. 

1.  Where  a  final  decision  has  been  made  by  the  proper  department  against 

one  who  claims  to  be  a  public  creditor,  such  decision  cannot  be  opened 
after  a  change  has  taken  place  in  the  head  of  the  department,  32. 

2.  But  a  deduction  from  the  pay  of  a  contractor,  made  by  the  Auditor  and 

Comptroller  of  the  Treasury,  merely  upon  the  ex  parte  recommenda- 
tion of  the  Postmaster  Qenersd,  is  not  a  judgment  against  the  contractor. 
Ibid. 

3.  As  to  the  meaning  of  the  words  "  actual  service"  in  certain  acts  of 

Congress,  186. 

4.  A  warrant  of  attorney  to  draw  money  from  the  treasury  upon  a  claim 

not  transferred  or  assigned,  is  within  the  1st  section  of  the  act  of  Feb- 
ruary 26, 1853,  and  must  be  executed  subsequent  to  the  date  of  the 
warrant  for  the  payment  of  the  claim,  188. 
6.  Warrants  of  attorney  executed  before  the  date  of  that  act  are  exempt 
from  its  provisions.    Ibid, 

6.  A.  B.  died;  leavinsan  executor.  On  his  death,  letters  of  administration  on 

the  estate  of  A.  B.  were  taken  out  in  the  District  of  Columbia  by  C.  D. 
a  creditor,  and  afterwards  letters  were  granted  to  E.  F.,  in  Kentucky, 
the  place  of  decedent's  domicil.  Congress  directed  a  sum  of  money  to 
be  paid  to  the  legal  representatives  of  A.  B.  Held^  that  C.  D.  was 
entitled  to  rectfive  the  fund,  393. 

7.  The  holder  of  an  unendorsed  pay  certificate  issued  to  a  soldier  is  not  en- 

titled to  payment  of  t^e  amount,  453, 

COLLECTORS  OF  CUSTOMS. 
1.  A  collector  of  customs  may  become  an  informer  and  receive  a  portion  of 
the  penalties  under  section  2d  of  the  act  of  July  7,  1838,  in  relation 
to  steamboats,  and  under  the  acts  prohibiting  tne  slave  trade,  400. 

COMMISSIONERS. 
1.  The  district  court  of  the  United  States  for  the  western  district  of  Vir- 
ginia had  power,  under  the  act  of  Febmaiy  4, 1819,  to  appoint  com- 
missioners, 268. 
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COMPENSATION. 

1.  The  diplomatic  and  consolar  act  of  1855  aimply  reflated  the  compen- 
sation of  ministers  and  consuls,  and  did  not  require  that  they  should 
be  re< appointed,  89. 

2L  Under  that  act  consuls  were  entitled  to  a  salary  during  the  time  they 
remained  at  their  posts  of  duty.    Ibid. 

3.  Under  the  act  of  18d6,  a  consul  was  to  receive  a  salary  not  only  for  the 

time  spent  at  the  place  of  his  official  duty,  but,  in  addition  to  that,  for 
the  time  occupied  in  awaiting  his  instructions,  in  traveling  to  his  post 
of  duty,  and  in  returning  home  at  the  close  of  his  service.    Ibid, 

4.  Under  these  laws  each  consul  is  entitled  to  be  paid  for  his  services 

according  to  the  law  which  was  in  force  when  those  services  were  ren- 
dered, without  reference  to  the  date  of  his  commission.  Ibid. 
.  6.  The  provision  in  the  eighth  section  of  the  act  of  1856,  forbidding  the 
allowance  of  comnensation  for  the  time  occupied  in  coming  home  by  a 
consul  who  shall  nave  resigned  or  been  recalled  for  any  malfeasance 
in  office,  does  not  apply  to  the  case  of  a  consul  who  has  resigned  or 
been  recalled  without  being  jsuilty  of  any  misconduct.  The  penalty 
of  having  to  come  home  atnis  own  exoense  is  only  to  be  inflicted  upon 
the  consul  whose  misbehavior  has  obliged  the  Government  to  recall 
him,  or  who  resisns  simply  to  escape  a  recall  which  he  is  conscious  of 
deserving.    Ibia. 

6.  Under  the  act  of  April  16, 1818,  an  officer  of  the  army  cannot  get  the 

pay  of  his  brevet  rank,  without  showing  both  that  he  was  on  duty  and 
that  he  had  a  corresponding  command,  114. 

7.  Although  Congress,  by  the  act  of  March  3, 1839,  declared  that  the  act 

of  April  16,  1818,  should  thereafter  "be  so  construed  as  to  include  the 
case  of  the  Adjutant  General  of  the  United  States, "  it  was  held  that 
an  officer  who,  after  the  passage  of  the  act  of  1839,  was  adjutant  gen- 
eral of  the  United  States,  with  we  rank  of  brigadier  general  by  brevet, 
and  afterwards  a  major  general  by  brevet,  and  who  had  no  command 
according  to  such  ranks,  was  not  entitled  to  receive  the  pay  and  emol- 
uments of  his  respective  brevet  ranks.    Ibid. 

8.  The  act  of  Congress,  passed  4th  August,  1854,  and  the  act  of  18th  August, 

1856,  in  respect  to  the  annual  salaries  of  laborers,  relate  only  to  persons 
regularly  employed  for  manual  labor  in  the  Executive  Departments, 

9.  The  clerk  of  the  Circuit  Court  of  the  District  of  Columbia  is  bound  by 

law  to  account  for  the  fees  earned  and  received  by  him  in  the  Criminal 
Court  as  well  as  in  the  Circuit  Court,  136. 

10.  An  officer  of  the  army  or  navy  who  is  dismissed,  and  afterwards  res- 

tored to  the  same  rank  which  he  would  have  held  if  not  dismissed, 
cannot  be  paid  for  the  intermediate  time,  unless  by  act  of  Congress, 
137. 

11.  The  Sergeant-at-Arms  of  the  House  of  Bepresentatives  is  entitled  to 

compensation  for  trouble  and  expense  in  summoning  witnesses  before 
committees  of  the  House,  167. 

12.  A  person  who  holds  both  of  the  offices  of  clerk  of  a  district  court  and 

clerk  of  a  circuit  court  is  entitled  to  the  maximum  allowance  for  each 
of  them,  250. 

13.  Under  the  act  of  June  22, 1854,  the  postmaster  at  New  Orleans  has  a      t  ' 

right  to  demand  an  allowance  out  of  the  postages  of  his  office  sufficient 

to  make  up  his  compensation  and  exj^enses,  but  his  special  allowance  j 

cannot  otherwise  be  increased  or  diminished,  258. 

14.  The  Florida  mounted  volunteers,  called  into  the  service  under  a  requi-  | 

sition  of  the  President,  of  May  28, 1857,  are  entitled  to  an  allowance  I 

of  forty  cents  per  day  for  the  use  and  risk  of  their  horses,  309. 

15.  Section  three  of  the  act  of  March  3, 1859,  does  not  require  the  deduc- 

tion from  any  officer's  sea-pay  of  money  earned  by  his  labor  in  other 
vocations,  337. 

16.  A  secretary  of  legation  is  lawfully  authorized  to  act  as  charge  d'affaires 
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ad  interim  whenever  he  assames  the  duties  of  that  office  in  a  manner 
warranted  hv  public  law,  diplomatic  usage,  and  the  general  instruc- 
tions of  the  Department  of  State,  425. 
17.  When  legally  authorised  to  act  in  that  capacity,  ho  is  entitled,  under 
the  act  of  August  18, 1856,  to  receive  the  pay  of  a  charge  d'  affaires. 
Ibid. 

COMPUTATION  OP  TIME. 

1.  It  is  the  universal  rule,  in  the  computation  of  time  for  legal  purposes, 

not  to  notice  fractions  of  a  day,  131. 

2.  When  the  law  allows  a  thing  to  he  done  within  a  certain  number  of 

days,  the  modern  rule  in  England  is  to  exclude  the  first  day  from  the 
calculation.    Ibid, 

3.  The  American  courts  have,  in  innumerable  cases,  applied  the  general 

principle,  that  where  time  is  to  be  computed  from  an  act  done,  the 
day  on  which  the  act  is  done  shall  be  excluded,  unless  it  is  apparent 
that  a  different  computation  was  intended.    Ibid. 

4.  Though  dfvisions  of  a  day  may  be  allowed  sometimes,  to  make  priori- 

ties or  give  other  advantages  in  private  tranactions,  they  are  always 
excluded  in  public  proceedings,    ibid, 

CONSULS. 

1.  An  American  consul,  under  the  act  of  February  28, 1803,  has  no  author- 

ity, by  withholding  a  ship's  papers,  to  compel  payment  of  demands  for 
which  suit  has  been  brought  by  a  creditor,  alter  her  release  on  bond 
by  the  court,  384. 

2.  Such  consuls,  under  the  28th  section  of  the  act  of  August  18, 1856,  has 

authority  to  detain  the  papers  of  a  ship  to  enforce  only  the  payment  of 
wages  in  certain  cases  ana  consular  tees ;  but  he  has  not  a  general 
power  of  deciding  upon  all  manner  of  disputed  claims  against  Ameri- 
can vessels.     Ibid. 

3.  Such  consul  may  recover  the  penalties  incurred  by  the  master  of  a  ves- 

sel for  neglecting  to  deposit  his  papers  in  a  court  of  competent  juris- 
diction, but  he  has  no  right  to  enforce  otherwise  the  payment  of  the 
penalties.     Ibid, 

4.  An  American  consul  in  a  foreign  port  has  no  power  to  retain  the  papers 

of  vessels  which  he  may  suspect  are  destinea  for  the  slave  trade,  426. 

5.  No  more  than  fiftv  cents  can  De  charged  for  certifying  invoices,  and  for 

certifying  the  place  of  growth  or  production  of  goods  made  duty  free 
by  the  reciprocity  treaty  with  Great  Britain,  although  such  certificate 
may  be  accompanied  by  an  attestation  of  the  official  character  of  a 
magistrate,  ana  of  the  value  of  the  goods,  441. 

6.  Consuls,  as  well  as  consular  officers  and  agents,  are  subject  to  this  res- 

triction.   Ibid. 

7.  It  applies  to  all  the  British  North  American  Provinces  included  within 

the  reciprocity  treaty.    Ibid, 

8.  A  United  States  consul,  whose  salary  exceeds  $2,500,  is  entitled  to  be 

paid  his  fees  as  commissioner  for  taking  depositions  in  an  admiralty 
proceeding  in  a  United  States  district  court,  496. 

9.  The  penal  provisions  of  the  seventeenth  section  of  the  diplomatic  and 

consular  act  of  August  18, 1856,  only  apply  to  the  taking  of  greater 
fees  than  are  allowed  by  the  act  itself,  ana  do  not  therefore  extend  to 
the  taking  of  greater  fees  than  are  allowed  by  the  third  section  of  the 
act  of  March  3, 1869,  500. 

CONTRACTS. 
i.  By  the  act  of  May  1, 1820,  the  power  of  the  Executive  Departments  is 
so  limited  that  tney  can  bind  tne  Government  by  contract  only  in  two 
cases :  where  the  contract  is  expressly  authorized  by  law,  and  whero 
there  is  an  appropriation  made  large  enough  to  fulfil  it,  18. 
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2.  In  the  first  place  there  is  an  ezprees  power  to  contract  for  the  work ;  in 

the  second,  there  is  an  implied  power  to  contract  for  so  much  work  as 

the  appropriation  will  pay  for.    Ibid. 
8.  If,  therefore,  Congress  appropriates  a  certain  snm  to  be  expended  by 

the  Secretary  of  War  for  the  improvement  of  a  river,  the  Secretary 

exceeds  his  power  when  he  makes  a  contract  for  more  work  than  the 

appropriation  will  pay.    Ibid, 
4.  In  Buch  case,  after  the  appropriation  is  exhausted,  the  contract  is  at  an 

end.     Ibid. 
6.  If  another  appropriation  is  made,  there  must  be  a  new  contract  for  its 

expenditure.    Aid 

6.  The  power  of  an  Executive  Department  to  impose  fines  and  forfeitures 

upon  their  contractors  is  derived  solely  from  the  agreement  to  that 
enect  in  the  contracts,  32. 

7.  The  Secretary  of  the  Treasury  purchased  the  site  of  a  custom-house  at 

Ogdensburg,  but,  under  the  erroneous  impression  that  the  duties  were 
less  than  the  expenses,  inserted  in  the  contract  a  condition  that  the 
contract  should  be  void  unless  Congress  should  afterwards  legalize  it. 
Hdd,  That,  inasmuch  as  no  act  of  Congress  was  necessary  to  legalize 
it,  the  contract  was  binding  as  it  stood,  and  the  condition  nugatory,  78. 

8.  A  letter  from  the  Secretary  of  the  Treasury,  notifying  him  of  the  inten- 

tion of  the  Government  to  accept  the  property  and  consummate  the 
contract  when  the  legal  difficulty  erroneously  supposed  to  exist  should 
be  removed,  is  to  be  construed  as  an  unconditional  acceptance.    Ibid. 

9.  Where  a  building  contract  provided  that  nine- tenths  of  the  value  of  tho 

work  dope  and  materials  furnished  should  be  paid  from  time  to  time, 
as  the  work  progressed,  it  was  held  that,  by  the  terms  of  the  contract, 
the  actual  value  of  the  work  done  and  materials  furnished  should  be 
estimated,  and  not  a  sum  bearing  to  that  value  the  ratio  of  the  con- 
•  tract  price  of  the  whole  work  to  tne  estimated  actual  cost  of  the  same, 
194. 

10.  Where,  by  a  contract  to  deliver  iron  pipes  to  the  Government,  it  was 

stipulated  that  the  delivery  should  oe  completed  on  March  1, 1858  ; 
that  ten  per  cent,  of  the  price  should  be  retained  until  the  completion 
of  the  contract,  and  that  the  Government  might,  at  any  time,  for 
delay  or  non-compliance  with  the  agreement,  declare  it  forfeited,  it 
was  held,  that  the  failure  of  the  contractors  to  deliver  all  the  pipes  by 
the  time  indicated  did  not  work  a  forfeiture  of  the  money  reserved, 
when  the  Government  continued  to  receive  the  pipes  after  the  time 
limited  for  the  completion  of  the  delivery,  210. 

11.  Where  an  advertisement  for  proposals  to  famish  coal  for  the  use  of  the 

Navy  Department  announced  that  "  the  price  staled  must  be  for  the 
coal  delivered  on  board  vessels  in  the  port  of  Philadelphia,"  a  party 
whose  proposal  was  accepted  is  not  bound  to  sign  a  contract  bina- 
ing  him  to  deliver  the  coal  "  on  board  of  such  vessels,  or  in  iuch places. 
in  the  port  of  Philadelphia,  as  the  department  may  name  or  indicate, 
although  the  advertisement  farther  declared  that  ^*  it  will  be  stipu- 
lated in  the  contract  that  if  default  be  made  in  delivering  the  coal  at 
the  place  and  time  directed  by  the  department,  then  and  in  that  case 
the  contractor,"  Ac,  '•  will  forfeit  and  pay,"  &c„  371. 

12.  "Where,  in  a  contract  for  the  furnishing  of  flour  to  the  army,  it  was 

stipulated  that  the  commanding  officer  of  the  post  should  reject  all  or 
any  part  of  the  flour  tendered,  when  pronounced  by  the  inspectors  aa 
not  being  in  accordance  with  the  contract,  it  was  hdd,  that  the  de- 
cision of  the  officer  commanding  the  post  was  subject  to  review  by  the 
War  Department,  389. 

13.  Where,  in  the  same  contract,  the  agreement  was  to  furnish  "  good, 

fresh,  merchantable,  superfine  flour,  the  best  that  is  manufactured  in 
the  Territory  of  Utah,  it  waa  held  that  the  contract  was  complied 
with  by  ateadtt  of  "good,  &eth,  merchantable,  superfine  flour/'  ai 
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those  terms  are  understood  in  Utah,  thong^  the  flour  was  not  of  the 
best  quality  manufactured  in  the  States.    Ibid. 

14.  In  the  execution  of  a  statute  authorizing  the  President  to  erect  a  court 
house  in  the  city  of  Baltimore,  it  was  hdd  to  be  the  duty  of  the 
President  to  invite  general  competition  for  the  contract  by  an  adver- 
tisement to  be  published  for  at  feast  sixty  days,  under  the  provision 
in  the  act  of  Aueust  31, 1852,  requiring  all  contracts  to  be  advertised 
for  that  length  of  time  before  letting,  407. 

16.  Where,  by  the  terms  of  a  contract  for  the  transportation  of  supplies  to 
the  army,  a  schedule  of  prices  for  the  carriajge  of  the  goods  wan 
established,  varying  according  to  the  season  or  the  year,  but  by  the 
literal  terms  of  the  instrument  the  time  of  starting  v/aa  indicated  as 
the  date  to  which  reference  must  be  made  in  ascertaining  the  rate  of 
compensation  for  any  single  trip,  it  was  held  that  for  trips  in  which 
the  trains  that  started  in  the  summer  were  detained  by  the  Govern- 
ment's agents  so  long  aa  to  be  forced  to  perform  the  greater  part  of 
the  journey  in  the  time  of  the  year  when  the  difficulties  of  transpor- 
tation were  at  their  worst,  the  contractors  were  entitled  to  such  com- 
pensation as  would  have  been  pavable  if  the  trains  had  started  at  a 
time  which,  without  delay,  would,  have  compelled  them  to  travel  in 
the  inclement  season,  444. 

16.  Interest  is  never  given  by  construction  under  an  act  of  Congress  author- 

izing the  payment  of  money  out  of  the  Treasury  to  a  citizen,  449. 

17.  Damages  for  the  violation  of  a  contract  ought  to  be  such  as  put  the 

injured  party  in  as  good  a  condition  as  if  the  covenant  had  been  kept 
by  the  other.    Ibid. 

18.  The  measure  of  damages  in  the  case  of  a  contract  of  which  the  party 

was  deprived  by  the  Government  is  the  amount  which  the  party  would 
have  taken  for  the  transfer  of  his  contract  to  another  person,  with  his 
rights  and  liabilities  under  it.    Ibid. 

19.  Where  a  contractor  bound  himself  to  deliver  grain  at  or  near  Camp 

Floyd,  as  might  be  desired,  between  July  1,  1859,  and  June  1,  1860, 
and  after  the  delivery  of  a  portion  of  the  grain,  the  deput]^  quarter- 
master general  refused  to  receive  the  remainder  within  the  time  speci- 
fied, it  was  hM,  that  such  refusal  was  a  breach  of  the  contract  on  the 
part  of  the  Government,  and  that  the  contractor  was  entitled  to  dam- 
ages, 609. 

20.  The  contractor  and  the  deputy  quartermaster  general  havinc  agreed  to 

extend  the  time  for  the  delivery  of  the  grain  to  the  30th  of  June,  1861, 
it  was  held,  that  the  Secretary  of  War  might  permit  the  execution  of 
the  agreement.    Ibid. 
COOLIE  TRADE. 
1.  ,The  Coolie  trade  is  not  within  the  acts  of  Congress  prohibiting  the  slave 
trade,  282. 

COURTS-MARTIAL. 

1.  A  naval  court-martial  may  lawfully  sentence  a  seaman  to  the  peniten- 

tiary in  the  District  of  Columbia,  to  be  confined  at  hard  labor  tor  three 
years,  to  be  deprived  of  his  pay,  and  to  be  marked  with  the  letter  D 
on  his  right  hip,  80. 

2.  Where  charges  were  preferred  against  an  officer  in  the  array  for  disobe- 

dience of  orders  in  J  une,  1856 ;  t^nd  in  September  following,  for  other 
reasons,  he  was  dismissed  the  service  by  the  President,  no  court-mar- 
tial having  been  ordered  to  investigate  the  charges  acainst  him,  it  war 
hdd^  that,  on  his  being  restored  to  the  army,  he  could  not  be  tried  ol 
the  charges  pending  against  him  at  the  time  of  his  dismissal,  after  the 
lapse  of  two  years  since  the  commission  of  the  alleged  offences,  181. 

3.  The  ouestion,  whether  an  officer  who  has  been  dismissed  the  service  is 

liable  to  be  tried  by  a  court-martial  for  offences  previously  committed, 
examined,  but  no  opinion  given  thereon.    Ibid, 
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4.  There  is  no  law  antHorizin^  a  conrt-maiiial  to  compel  the  attendance 

of  witneoBes  who  are  not  in  the  military  seryice,  311. 

5.  Witneeses  who  are  not  in  the  military  seryice  cannot  be  compelled  to 

miJce  depositions  to  be  nsed  in  evidence  before  courts-martial  on  the 
trial  of  cases  not  capital,    JbicL 

CRUISE. 

I.  In  naval  parlance  the  word  "  cmise"  means  the  whole  period  between 

the  time  when  a  vessel  goes  to  sea  and  when  she  returns  to  the  place 
where  her  crew  is  paid  off,  and  she  is  pat  ont  of  commission,  375. 
CUSTOM-HOUSE. 
1.  Under  an  act  of  Congress  anthorizing  the  erection  of  a  cnstom-honse 
only  at  a  port  where  the  duties  collected  are  equal  to  the  expense  of 
collection,  it  is  enough  that  the  duties  at  a  particular  port  exceeded 
the  expenses  during  the  year  in  which  the  law  was  passed,  77. 

DEPARTMENTS. 

1.  Where  a  contingent  aoreement  was  made  for  the  purchase  of  property 

by  the  Secretairy  of  tne  Treasury,  and  the  same  Secretary  wno  made 
toe  agreement  refused  to  take  tne  property,  on  the  ground  that  the 
contingency  had  not  occurred,  and  notified  the  vendor  that  such  was 
the  determination  of  the  Government,  a  succeeding  Secretary  is  not 
authorized  to  treat  the  contract  as  still  in  existence,  76. 

2.  The  Secretary  of  the  Treasury  has  no  lesal  authority  to  relieve  a  con« 
'    m       tractor  on  the  Washington  aqueduct  irom  a  bad  bargain,  either  by 

rescinding  the  contract  or  by  paying  him  a  higher  price  for  his  labof 
than  what  he  agreed  to  take,  80. 

3.  The  power  vested  in  the  head  of  an  executive  department  to  make  con« 

tracts  for  work  or  materials,  does  not  imply  tne  power  to  rescind  or 
alter  such  contracts  when  made.    Ibid, 

4.  A  person  intending  to  make  application  for  a  patent  asks  the  Secretary 

of  the  Interior  beforehand  wnether  it  will  be  granted.  The  Secretary 
is  advised  to  decline  eiving  an  answer,  95. 

5.  Where  the  Secretary  of  the  Treasury  has  made  a  contract  for  the  site  of 

a  court-house,  ana  afterwards  refused  to  take  the  property  for  a  sup- 
posed defect  of  title,  the  contract  is  at  an  end,  100. 

6.  A  succeeding  Secretary  cannot  reconsider  the  subject,  unless  upon  the 

discovery  of  new  evidence  not  produced  to  his  predecessor,  nor  known 
to  the  party  at  the  time  of  the  nrst  decision,    ibid, 

7.  The  fact  that  the  former  Secretary  made  his  decision  immediately  pre- 

vious to  his  retiring  from  office,  will  not  take  the  case  out  of  the  gen- 
eral rule,  or  make  his  determination  less  binding.    Ibid, 

8.  The  Secretary  of  War  had  the  power  conferred'  upon  him  by  law  to 

make  a  contract  for  the  sale  of  Fort  Snelling,  and  having  executed 
that  power,  he  wta  functus  officio,  103. 

9.  The  Secretary  has  no  right  to  change  the  terms  of  the  contract  in  any 

particular  whatever.    Ibid^ 
10.  Toe  bond  to  be  accepted  by  the  Government,  ought  to  be  executed  by 
the  obligees,  and  not  by  their  attorney,  128. 

II.  A  power  of  attorney,  not  giv«n  on  account  of  any  valuable  considera- 

tion paid  to  the  principal,  may  be  revoked  before  the  exercise  oi 
authority  under  it. 
12.  The  Department  under  whose  direction  a  machine,  for  which  a  patent 
was  issued,  was  made  and  used,  may  legally  allow  the  patentee  the 
amount  claimed  by  him  as  damages  for  such  use,  if  it  is  satisfied  that 
the  claimant's  exclusive  right  as  patentee  is  good,  and  that  the  sum 
demanded  be  fair  and  reasonable ;  provided  there  be  any  fund  under 
the  control  of  the  Department  which  is  appropriated  to  that  purpose, 
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13.  When  a  qneBiion  on  a  Btaiaie  made  to  regulate  the  conduct  of  the 

CO  arts  arises  incidentally  before  an  executive  department,  the  lead  of 
the  judges  ought  to  be  followed,  268. 

14.  When  an  officer  of  the  United  States  entered  into  possession  of  prop- 

erty, not  in  virtue  of  any  public  power  delegated  to  him  by  the  Qov- 
ernment,  or  under  any  contract  made  with  or  for  the  Government,  the 
Secretary  of  the  Treasury  has  no  power  to  protect  him  in  the  enjojr- 
ment  of  such  rights  as  he  may  have  under  a  private  contract  of  hia 
own,  280. 

15.  Under  the  act  of  March  3,  1819,  authorizing  the  Secretary  of  War  to 

cause  to  be  sold  such  military  sites  as  may  become  useless  for  militaiy 
purposes,  the  Secretary  has  power  to  annul  and  set  aside  a  sale,  made 
by  commissioners  appointed  to  carry  the  act  into  execution,  at  any 
time  before  final  counrmation  by  him,  for  any  just  cause,' 298. 

16.  The  act  of  February  26,  1853,  regulates  the  amount  of  compensation 

payable  to  counsel  employed  by  the  head  of  a  department,  by  the 
agreement  between  the  department  and  the  counsel,  300. 

17.  Informing  his  judgment,  tne  head  of  a  department  may  submit  the 

question  to  the  President,  and  adopt  his  opinion  as  to  the  proper  sum 
to  be  allowed.    Ibi<L 

18.  When  such  a  submission  is  made,  and  the  head  of  the  department  offers 

to  pay  the  sum  fixed  by  the  President  and  no  more,  he  adopts,  as 
his  own  judgment,  the  opinion  of  the  President.    Ibid. 

19.  The  matter  cannot  be  reopened  by  a  succeeding  head  of  the  department 

after  it  has  been  thus  aojudicated  hj  his  predecessor.    Ibid. 

20.  Where  Congress  made  a  grant  to  a  railroad  companj  of  certain  lands  in 

Minnesota,  and  repealed  the  act  at  the  same  session,  the  Secretary  of 
the  Interior  was  advised,  in  the  absence  of  any  possession  on  the  part 
of  the  company  of  the  lands,  or  trespasses  committed  thereupon,  tnat 
there  was  no  reason  that  the  United  States  should  consent  to  bring  an 
amicable  action  to  try  the  title,  317. 

21.  In  respect  to  a  claim  that  &  certain  patent  had  been  infringed  in  the 

manufacture  of  pontoons  for  tue  use  of  the  army  of  the  United  States, 
it  was  held,  that  a  report  of  the  Engineer  Department,  and  also  of  the 
Commissioner  of  Patents,  that  the  pontoons  were  not  covered  by  the 
patent  in  question,  constituted  sufficient  evidence  to  show  there  was  no 
infringement  as  alleged,  332. 

22.  The  Secretary  of  State  must  decide,  according  to  his  own  discretion, 

whether  he  will  press  the  claim  of  a  citizen  of  the  United  States  upon 
the  attention  of  a  foreign  government,  338. 
33.  As  a  general  rule,  a  decision  upon  a  claim  made  by  the  head  of  a  de- 
partment cannot  be  disturbea  by  his  successor ;  but  where  a  claim  has 
oeen  referred  by  Congress  to  the  head  of  a  department,  and  the  de- 
partment gives  such  a  construction  to  the  statute  as  defeats  the  claim 
in  whole  or  in  part,  and  Congress  afterwards,  by  reports  of  the  appro- 
priate committees  or  otherwise,  indicates  its  opinion  to  be  against  the 
decision  of  the  department,  the  case  may  be  opened,  though  a  change, 
in  the  meantime,  nas  taken  place  in  the  head  of  the  department,  387. 

24.  Such  indications  of  opinion  from  the  legislature  are  not  binding  on  the 

department,  but  are  to  be  regarded  merely  as  ground  for  the  recon- 
sideration of  the  case.    Ibid, 

25.  The  War  Department  can  properly  make  no  sale  of  arms,  except  at 

auction,  ana  on  due  public  notice,  391. 

26.  The  War  Department  nas  the  right  to  supply  a  deficiency  in  the  allow- 

ance of  arms  to  a  State,  under  the  act  of  April  23,  1806,  which  oc- 
curred in  consequence  of  a  mistake  in  estimating  the  number  of  the 
State  militia,  39d. 

27.  Though  the  head  of  a  department  has  no  right  to  set  off  one  indepen- 

dent claim  against  another,  yet  where  debits  and  credits,  claims  and 
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counter  elaiiss,  arise  between  the  QoTemment  and  a  oontractor  ont 
of  the  same  contract,  he  may  ascertain  both,  and  regard  that  party  as 
debtor  against  whom  the  balance  is  found  to  be,  400. 
28.  Where  a  contract  was  declared  to  be  forfeited  by  a  Secretary  of  War, 
and  the  action  of  the  officer  was  8ub8e€|uently  declared  to  haye  been 
illegal  by  the  Court  of  Claims,  a  snoceeding  Secretary  was  held  to  haye 
the  right  to  open  the  case  for  another  hearing,  to  be  decided  in  the 
way  which  on  such  hearing  should  Beem  right  and  proper,  422. 

DERELICT. 
1.  In  the  case  of  derelict  property,  sayed  under  no  unusual  circumstances 
a  moiety  is  the  maximum  allowance  made  to  the  salyors,  374. 

DISTRICT  ATTORNEYS. 
1.  A  district  attorney  can  receiye  only  such  compensation  as  the  fee  bill 

fives,  146. 
e  services  of  a  district  attorney  or  other  oounsel,  in  defending  officers 
for  official  acts,  are,  and  must  always  be,  rendered  at  the  request  of 
the  head  of  a  department ;  and  the  legal  compensation  allowed  for 
such  services  in  the  fee  bill  is  such  sum  as  may  oe  agreed  on.     Ibid, 

3.  The  act  of  August  16,  1856,  section  12,  was  intended  to  compel  district 

attorneys  to  include  in  their  emolument  accounts  the  fees  received 
from  the  Government  for  defending  its  officers,  as  well  as  other  fees. 
Ibid, 

4.  When  the  office  of  a  district  attorney  is  so  over-burdened  with  business, 

the  departments  may  employ  other  counsel  to  aid  him  in  defending 
euits  against  public  officers,  or  may  allow  him  to  employ  a  regular 
assistant  at  an  a^eed  salary.  Hid, 
6.  It  is  in  the  discretion  of  the  Secretary  of  the  Treasury  to  decide  whether 
an  out-going  district  attome^r  shall  cease  all  connection  with  pending 
suits  against  collectors ;  but  in  some  cases  it  would  be  wise  to  employ 
the  late  attorney  as  assistent  counsel  with  the  incumbent.    Ibid. 

6.  The  Secretary  of  the  Treasury  has  no  authority  to  appoint  an  assistant 

district  attorney  at  a  fixed  salary  payable  out  of  the  judiciary  fund, 
164. 

7.  The  heads  of  the  several  departments  may  retain  an  assistant  for  a 

district  attorney  to  aid  in  the  defence  of  suits  against  federal  officers. 
Ibid. 

8.  Such  counsel  should  act  under  the  direction  of  the  district  attorney,  and 

his  maximum  compensation  should  be  fixed  when  he  is  employed. 
Ibid. 

9.  A  district  attorney  is  entitled  to  his  fee  of  five  dollars  per  day  for  the 

time  necessarily  employed  in  the  preliminary  proceedings  of  a  criminal 
prosecution,  both  before  and  after  the  arrest,  170. 

10.  A  district  attorney  is  to  be  paid  by  the  day,  and  not  by  the  case,  for 

services  in  the  examination  of  persons  charged  with  crime,  242. 

11.  He  is  to  be  paid  his  per  diem  for  services  before  any  judicial  officer.- 

Ibid. 

12.  A  district  attorney  is  entitled  to  be  paid  his  per  diem  for  services  before 

a  person  acting  as  a  United  States  commisBioner,  although  he  had  not 
been  legally  appointed,  251. 

13.  The  acts  of  an  officer  de  fado  are  valid  in  all  collateral  proceedings  to 

which  he  is  not  a  party.    Ibid, 

14.  No  district  attorney  can  •receive,  on  any  one  day,  more  than  one  per 

diem  for  the  services  of  that  day,  292. 

15.  A  district  attorney  is  entitled,  under  the  act  of  February  26, 1853,  to 

mileage  only  from  the  place  of  his  permanent  residence  to  the  place 
where  the  court  is  held,  411. 

16.  He  is  entitled  to  mileage  to  and  from  court,  as  of  right,  in  all  cases  of 

his  lawful  attendance  on  court  at  a  distance  from  his  place  of  abode. 
Ibid, 
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17.  Travel  is  not  a  ''service"  within  the  meaning  of  the  fee  bill  of  1853, 

417. 

18.  The  necessary  attendance  of  a  district  attorney  before  one  conrt  is  a 

sufficient  cause  to  render  it  impossible  for  him  to  attend  another  court 
held  in  a  different  place  at  the  same  time,  526. 

19.  When  the  officer  and  his  deputy  are  both  necessarily  employed  in 

different  courts  on  the  same  aay,  they  are  each  entitled  to  a  per  diem 
allowance  of  five  dollars.    Ibtd, 

DOWER. 
1.  Where  land  has  been  mortgaged  lointly  by  husband  and  wife,  the  wife 
is  dowable  of  the  equity  of  reaemption,  after  the  death  of  her  hus- 
band, 377. 

EXECUTION  OP  LAWS.     ' 

1.  An  official  act  done  by  the  head  of  a  department  is  the  act  of  the  Presi- 

dent, and  no  appeal  lies  from  the  former  to  the  latter,  402. 

2.  The  oversight  ana  inspection  of  a  public  work,  requiring  science  and 

skill  to  construct  it,  is  the  appropriate  duty  of  an  engineer,  as  also  the 
disbursement  of  public  moneys  applicable  to  any  sucn  work  about  the 
execution  of  which  an  engineer  may  be  engaged.    Ibid. 

3.  As  commander-in-chief,  it  is  the  right  of  the  rresident  to  decide,  accord- 

ing  to  his  own  judgment,  what  officer  shall  perform  any  particular 
duty,  and,  as  supreme  executive  magistrate,  he  has  power  or  appoint- 
ment,   lind, 

4.  If  Congress  should  attempt,  bv  a  provision  in  a  statute,  to  make  a  mili« 

tary  officer  independent  of  tne  rresident,  he  might  execute  the  law  in 
disregard  of  sucn  unconstitutional  provision.     Ibid, 

5.  The  word  ''plan, "  in  all  statutes  and  contracts  concerning  buildings 

and  pubhc  works,  when  not  otherwise  defined,  means  a  drnught, 
sketch,  plot,  or  reprtWfUation  of  anything  on  a  plane  surface,  and  not 
a  scheme,  project,  or  contrivance  of  the  mind,  not  put  on  paper  or 
otherwise  made  visible.    Ibid. 

6.  The  "  superintendence"  of  a  work,  means  its  oversight,  direction,  eare,  or 

inspection,  and  does  not  imply  the  power  of  contracting  for  the  work 
or  paying  the  hands.    Ibia. 

7.  Where  Congress  appropriated  a  sum  of  monev  for  the  completion  of  a 

public  work,  to  bo  expended  according  to  the  plans  of  a  particular 
officer,  and  under  his  superintendence,  it  was  held,  that  the  statute 
was  fully  executed  by  an  order  appointing  another  officer  chief  engi- 
neer of  the  work,  and  requiring  it  to  be  constructed  under  the  super- 
intendence of  the  officer  named  in  the  statute,  and  according  to  his 
nlans  and  estimates.    Ibid, 

8.  Within  their  respective  spheres  of  action  the  Federal  Government  and 

the  government  of  a  State  are  both  of  them  independent  and  supreme, 
but  each  is  utterly  powerless  beyond  the  limits  assigned  to  it  by  the 
Constitution,  516. 

9.  The  President  can  use  his  power  only  in  the  manner  prescribed  by  Con- 

gress.   Ibid. 

10.  Where  the  law  directs  a  thing  to  be  done  without  prescribing  the 

means,  the  President  may  use  such  means  as  may  be  necessary  and 
proper  to  accomplish  the  end  of  the  legislature ;  but  where  the  mode 
of  performing  a  duty  is  pointed  out  by  statute,  that  is  the  exclusive 
mode.    Ibid,  ' 

11.  A  port  is  a  place  to  which  merchandise  is  imported,  and  from  whence 

it  is  exported,  and  comprehends  the  city  or  town  which  is  occupied  by 
those  who  are  engaged  in  the  business  of  importing  and  exporting 
goods,  navigating  the  ships,  and  furnishing  them  with  provisions,  as 
well  as  so  much  of  the  water  adjacent  to  the  city  as  is  usually  occupied 
by  vessels  discharging  or  receiving  cargoes,  or  lying  at  anchor  and 
waiting  for  that  purpose.    Ibid, 
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12b  Th«  ittikiitiont  of  4  eoUeetor  of  ovitooM  nifty  be  «z0rcind  «&y where  at 
or  within  the  port.  He  10  not  oon£ned  to  the  oostom  honee,  or  any 
other  particular  spot ;  bat  the  President  may  direct  datiee  to  be  col- 
lected on  board  01  a  vessel  within  the  limitB  of  the  port    Ibid, 

13.  The  Preeident  has  the  nght  to  taka  such  measnree  as  may  be  necessary 

to  protect  the  pubUe  property,  as  well  as  to  retake  public  property  in 
which  the  Govemment  has  been  carrying  on  its  business,  and  from 
which  its  officers  haye  beeo  unlawfully  azpelled.    Ibid. 

14.  By  the  acts  of  1796  and  1808,  the  President  may  employ  the  militia  and 

the  land  and  naval  forces  for  the  pnipose  of  causing  the  laws  to  be 
doly  execated ;  but  when  a  military  force  is  called  into  the  field  for 
that  porpose,  its  operations  must  be  purely  defensive,  and  the  military 
power»  on  snch  an  oecasioa,  xanst  be  kept  in  strict  subordination  to 
the  civil  anthority.    Ibid, 

15.  If  the  feeling  against  the  United  States  iin  any  State  should  induce  the 

federal  officers  to  res^n,  and  render  it  impossible  for  the  President  to 
fill  the  offices  by  the  appointment  of  other  persons,  a  military  foro 
would  be  out  of  nlace,  and  its  nse  wholly  illegal.  Ibid, 
18.  If  a  State  should  aeclare  her  independence,  the  President  would  have 
no  power  to  recognixe  her  independence,  or  to  absolve  her  from  her 
federal  oUigations.    Ibid, 

17.  Although  it  is  clear  that  the  Constitution  does  not  give  Congress  power, 

either  expressly  or  by  implication,  to  make  war  against  a  State,  and  to 
require  the  Executive  to  carry  it  on  by  force  drawn  from  tbe  other 
States,  yet  that  question  is  one  for  Coi^rees  itself  to  consider.    Ibid. 

18.  If  it  be  true  that  war  cannot  be  declared,  nor  a  systSBii  of  hostilities  car- 

ried on  fay  the  Federal <jbvernment t^ost'a State, itlbU^ws tb^tan 
attempt  to  do  so  would  be,  ip9o/aetOt  an'expnlaion  of  such  State  fron. 
the  Union ;  antl  in  thalt  event,  itr  Would  seem,  all  the  States  wiU  be 
absolved  from  their  federal  obligations.    Ibid. 

19.  The  (General  Grovernment  may  lawfully  repel  a  direct  aggre^ion  on  its 

pnoperty  and  officers,  but  cannot  carry  on  an  offensive  wv  to  punish 
the  people  for  the  political  misdeeds  of  their  State  government,  or  to 
prevent  threatened  violation  of  the  Constitution,  or  to  enforce  an 
acknowledgment  that  the  Government  of  the  United  ^^tates  is  su- 
preme,   ioid^ 

EXPATRIATION. 

1.  Any  citizen  of  the  United  States,  native  or  naturalised,  roay  remove 

from  the  country,  and  change  his  allegiance,  provided  thiks  be  done  in 
time  of  jpeaoe,  and  for  a  purpose  not  directly  injurious  to  the  ifn tercets 
<tf  this  uovemment,  62.       ^ 

2.  If  he  emigrates,  carries  his  family  and  effects  along  with  hm,  manifests 

his  intention  not  to  return,  takes  up  his  residence  abroad,  and  assumes 
the  obligation  of  a  subject  to  a  foreign  government,  this  implies  a  dis- 
solution of  his  previous  relations  with  the  United  States,  and  no  other 
evidence  of  that  fact  is  required  by  our  law.    Ibid. 

3.  A  native  of  Bavaria  naturalized  in  America  may  return  to  his  native 

couQtry,  and  assuma  his  political  siotes  as  a  subject  of  the  king  of 
Bavaria,  if  there  be  no  law  there  to  forbid  it.    liid. 

4.  The  Bavarian  government  may  require  him  to  abjure  his  fdlegiance  to 

the  United  States  in  such  form  as  they  may  choose  to  prescrioe,  since 
we,  on  our  part,  make  our  own  regulations  for  the  Admission  of  Bava- 
rian subjects  as  citizens  of  the  Unitnd  States^    Ibid, 

5.  The  natural  right  of  every  free  person,  who  owes  no  debt  and  is  not 

guilty  of  any  crime,  to  leave  the  country  of  his  birth,  in  ^ood  faith 
and  for  an  honest  purpoee — ^the  privilege  of  throwing  oS  his  na^ral 
allegiance  and  substituting  another  aUegiaace  in  its  place— is  incon- 
testtble,  356. 
6  We  take  our  knowledge  of  international  law,  not  from  the  municipal 

i35 
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code  of  England,  but  from  natoral  reason  and  justice,  firom  writers  of 
known  wisdom,  and  from  the  practice  of  civilized  nations ;  and  they 
are  all  opposed  to  the  doctrine  of  peroetnal  allegiance.    Ibid. 
7.  In  the  United  States,  ever  since  onr  inoependence,  we  have  upheld  and 
maintained  the  right  of  expatriation  by  every  form  of  words  and  acts ; 
and  npon  the  faith  of  the  pledge  which  we  nave  given  to  it,  millions 
of  persons  have  staked  their  most  important  interests.    Ibid. 
8   Expatriation  includes  not  only  emigration ,  bat  also  natnralisation.  Ibid, 
9.  Naturalization  signifies  the  act  of  adopting  a  forei^er  and  clothing  him 
with  all  the  privileges  of  a  native  citizen  or  subject.    Ibid. 

10.  In  regard  to  the  protection  of  our  citizens  in  their  rights  at  home  and 

abroad,  we  have,  in  the  United  States,  no  law  which  divides  them  into 
classes  or  makes  any  difference  whatever  between  them.    Ibid. 

11.  The  theory  that  a  naturalized  citizen  is  liable  to  be  divested  of  his  ac- 

quired citizenship  and  allegiance  if  found  within  the  power  of  his 
native  sovereign,  though  he  may  claim  the  protection  of  his  adopted 
country  everywhere  except  in  the  country  of  his  birth,  is  without  any 
foundation,  except  the  dogma  which  denies  the  right  of  expatriation 
without  the  consent  of  one's  native  country.    Ibiai 

12.  A  naturalized  citizen  who  returns  to  his  native  country  is  liable,  like 

any  one  else,  to  be  arrested  for  a  debt  or  a  crime,  but  he  cannot  rightr 
fuliy  be  punished  for  the  non- performance  of  a  duty  which  is  supposed 
to  grow  out  of  his  abjured  allegiance.    Ibid. 

13.  A  sovereign  State  who  tramples  upon  the  public  law  of  the  world  can- 

not excuse  herself  by  pointing  to  a  provision  in  her  own  municipal 
code.    Ibid. 

14.  A  foreign  government  cannot  justify  the  arrest  of  a  former  subject  who 

was  naturalized  in  the  United  States,  by  showine  that  he  emigrated 
^      contrary  to  the  laws  of  his  native  country.    Ibid, 

EXTBA  COMPENSATION. 

1.  The  several  acts  of  Congress  relative  to  extra  pay  and  double  compen- 

sation for  public  service  examined  and  reviewed,  123. 

2.  No  officer  ot  the  Qovernment,  having  a  salarv  fixed  by  law  or  regula- 

tion, or  whose  annual  compensation  exceeds  the  sum  of  $2,500,  can 
receive  extra  pay  or  additional  compensation  for  any  public  service 
whatever,  whether  it  be  in  the  line  of  his  duty  or  outside  of  it.    Ibid, 

3.  No  officer  of  the  Government  can  receive  the  salary  of  more  than  one 

office.    Ibid. 

4.  Watchmen  and  messengers  are  excepted  from  the  foregoing  rule.    Ibid. 

5.  A  commodore's  secretary  cannot  lawfully  receive  any  extra  allowance 

or  compensation,  in  any  form  whatever,  for  any  service  which  it  is 
possible  for  him  to  renaer  either  within  the  line  of  his  duty  or  outside 
of  it,  260. 

6.  By  decision  of  the  Supreme  Court,  a  person  holding  two  compatible 

offices  or  employments  under  the  Government  is  not  precluded  from 
receiving  the  salaries  of  both,  by  anything  in  the  ^neral  laws  pro- 
hibiting double  compensation ;  out  the  prohibition  in  those  laws  ex- 
tends to  every  case  where  the^duties  for  which  extra  compensation  is 
claimed  are  performed  without  a  regular  appointment  authorized  by 
law,  607. 

EXTRADITION. 

1.  The  extradition  laws  do  not  require  the  proceeding  against  a  foreign 

criminal  or  a  deserting  seaman  to  be  either  carried  on  or  approved 
by  the  attorney  of  the  United  States  for  the  proper  district,  246. 

2.  In  a  case  of  the  extradition  of  a  fugitive  from  justice,  the  act  of  Con- 

gress does  not  require  or  authorize  the  issuing  of  any  warrant  by  the 
State  Department,  until  the  facts  of  the  case  are  judicially  ascertained 
and  oertified,  379. 
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3.  Attorneys  of  the  United  States  in  the  several  disiricts  are  not  obliged 

by  anj  act  of  Congress  to  appear  on  the  part  of  forei^  governments 
elaunmg  the  extradition  of  lugitives,  and  if  the  minister  or  t^ent  of 
an  aocnsing  foreign  government  needs  le^al  advice,  or  desires  to  have 
a  case  presented  to  the  judicial  anthorities  through  the  medium  of  a 
professional  lawyer,  he  may  select  whom  he  pleases  for  that  pur- 
pose, 497. 

4.  By  the  extradition  treaty  between  the  United  States  and  Prussia,  the 

expenses  of  the  apprehension  and  delivery  of  a  fugitive  must  be  de- 
frayed b^  the  party  who  makes  the  requisition  and  receives  the  fugi- 
tive.   I  Did, 

5.  Under  that  treaty,  a  commissioner  or  marshal  mav  lawfully  demand 

such  fees  as  are  usual  for  analogous  services  rendered  to  tne  United 
States.    Ibid. 

GENERAL  AVERAGE. 

1.  Where  a  vessel  at  sea  is  in  imminent  danger,  and  a  part  either  of  the 

vessel  or  cargo  is  voluntarily  sacrificed  to  save  the  rest,  and  the  sacri- 
fice is  successful,  the  portion  saved  must  contribute  pro  rata  to  make 
the  loss  good,  447. 

2.  In  a  case  of  involuntary  stranding,  the  direct  and  immediate  conse- 

quences which  resulted  therefrom  cannot  be  brought  into  general 
average ;  but  the  owners  of  the  cargo  are  bound  to  contribute  by  way 
of  general  average  their  proportions  of  expenses  voluntarily  incurrea, 
ana  sacrifices  voluntarily  made,  afterwards  by  the  vessel  to  avert  the 
peril  surrounding  vessel  and  cargo.    Ibid, 

GRANTS. 

1.  The  act  of  Congress  passed  February  9, 1853,  (10  Stats,  at  Large,  156,) 

granting  certain  lands  to  the  States  of  Missouri  and  Arkansas,  for  rail- 
road purposes,  vests  in  those  States  a  fee  simple,  by  force  of  the  act 
itself,  ana  without  a  patent,  41. 

2.  The  act  of  August  3.  1854,  (10  Stats,  at  Large,  346,)  has  no  application 

to  the  lands  granted  in  this  case.  The  definite  location  of  the  road 
will  locate  the  grant,  and  then  the  title  to  each  particular  section  will 
be  as  complete  as  if  it  had  been  granted  by  name,  number,  or  sec- 
tion.   Ibid, 

3.  All  legislative  grants,  whether  of  money  or  of  privileges,  are,  and  ought 

to  be,  construed  strictly  against  the  grantees,  57. 

4.  By  the  act  of  August  18, 1846,  granting  to  the  Territory  of  Iowa  land 

on  each  side  of  the  Des  Moines  river,  for  the  improvement  of  that 
river,  from  its  mouth  to  the  Raccoon  fork,  the  Territory  was  entitled^ 
to  land  only  along  that  part  of  the  river  which  runs  below  the  Rac-* 
coon  fork,  273. 

6.  All  public,  especially  legislative,  grants  of  property,  money,  or  privilege, 

are  to  be  construed  most  strictly  against  the  grantees.    Ibid, 

6.  The  provision  in  the  acts  of  Congress  establishing  territorial  govern- 

ments respectively  for  Oregon  and  Washington  Territories,  confirmed 
the  title  of  the  St.  James  Mission  to  the  lands  occupied  by  it  in  those 
Territories,  at  the  date  of  either  of  the  acts,  339. 

7.  The  subsequent  declaration  of  a  military  reserve,  embracing  the  build- 

ings and  enclosed  grounds  of  the  mission,  could  not  divest  the  right 
thus  perfected.    Ibid, 

8.  The  claim  of  the  mission  cannot  lawfully  extend  to  the  lands  or  im- 

provements which,  at  both  the  dates  mentioned,  were  claimed,  enclosed, 
and  used  by  other  parties  adversely  to  the  church,  and  which  the  mis- 
sion had  never  actually  or  constructively  occupied.    Ibid, 

9.  When  the  United  States,  by  a  legislative  grant,  gives  land  for  public 

purposes,  all  the  title  which  the  United  States  had  at  the  time  of  the 
-«       grant  or  may  afterwards  acquire,  vesjta  in  the  grantee,  unless  the 
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^aotea  has  done  soadthing  in  the  meantiiae  which  estope  hizn  from 
claiming,  346. 
10.  A  State  to  which  land  is  oranted  by  act  of  Gongrees  cannqt  accept  the 
benefits  of  the  grant  ana  repudiate  its  restrictions.    IM, 

GUANO  ISLANDS, 

1.  What  facta  mnst  be  established  to  justify  the  President  in  annexing  a 

gnano  island  to  the  United  States,  30. 

2.  Manner  of  proceeding,  and  form  of  bond.    Ibid. 

3.  The  act  of  Angast  18, 1856,  reonires,  before  an  island  whereon  snano 

is  discoverea  shall  be  deemea  as  appertaining  to  the  United  States, 
that  the  island  shall  be  taken  possession  of  and  actnally  occupied ; 
conditions  which  are  not  complied  with  by  a  mere  symbolical  posses- 
sion or  occupancy,  364. 

4.  No  claim,  unaer  the  act  of  Congress,  can  have  an^  earlier  inception  than 

the  actual  discovery  of  guano  deposit,  possession  taken,  and  actual 
occupation  of  the  island,  rock,  or  key  whereon  it  is  found.    IHi. 

5.  In  determining  the  proper  party  to  give  the  bond  required  by  the  act  of 

Congress,  the  political  department  of  the  Government  can  only  look 
to  the  party  complying  with  the  conditions  of  the  statute,  without 
considering  the  legal  or  equitable  rights  of  other  oartiee  to  share  in 
the  profits  of  the  speculation,  which  are  to  be  left  for  the  determina- 
tion of  the  proper  judicial  tribunals.    Ibid. 

6.  The  President  has  no  power  to  annex  a  ^ano  island  to  the  United 

States  while  a  diplomatic  question  as  to  jurisdiction  is  pending  between 
this  Gh>vemment  and  that  of  a  foreign  nation,  406. 

HORSES  LOST  IN  MILITARY  SERVICE. 

1.  The  Government  may  have  the  "  use*'  of  a  horse  when  it  is  not  actively 

employed  in  any  military  expedition,  151. 

2.  An  infantry  or  mounted  soldier,  residing  at  one  place  and  discharged 

at  another,  may  receive  his  daily  allowance  for  every  twenty  miles 
between  the  two  places,  without  incurring  any  obligation  to  go  to  the 
former.  The  cavalryman  may  sell  his  horse  the  dav  after  he  is  paid, 
without  incurring  any  liability  to  return  the  sum  allowed  as  commu* 
tation  for  forage  on  tne  journey  home.    Ibid, 

3.  The  word  "mounted"  does  not  necessarily  imply  that  the  sbldier  is 

either  on  his  horse  or  with  his  horse.  It  indicates  the  general  character 
of  the  corps  or  service.    Ibid. 

4.  If  a  soldier  chooses  to  accept  commutation  instead  of  forage,  he  cannot 

recover  compensation  for  the  horse  which  he  may  starve  by  his  mis- 
taken economy.    Ibid, 

5.  Under  the  act  of  March  3, 1849,  the  fact  of  a  payment  having  been 

made  to  a  soldier  as  a  mounted  man,  after  the  loss  of  his  horse,  is  not 
conclusive  evidence  that  he  was  remounted  during  the  time  for  which 
he  was  paid,  185. 

6.  Under  the  act  of  March  3,  1849,  mounted  volunteers  are  entitled  to 

compensation  for  horses  lost  or  destroyed  by  unavoidable  accident 
while  in  the  service  of  the  United  States,  334. 

7.  The  receipt  of  commutation  for  forage  is  not  conclufiivo  evidence  that 

the  soldier  had  previously  elected  to  take  it ;  but  it  throws  on  him  the 
burden  of  showing  that  he  Qould  not  obtain  forage  in  kind.    Ibid, 

HOUSE  OF  REPRESENTATIVES. 

1.  The  Committee  on  Accounts  of  the  House  of  Repreeentatives  has  exclu- 
sive and  final  jurisdiction  to  audit  and  settle  accoonts  chargeable  upon 
the  contingent  fund  of  the  House,  167. 

Z.  SwAx  accounts  are  not  open  to  inquiry  before  the  Auditor  and  Comp- 
tooller  of  the  Treasury.    Ibid,  . 
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INDIANS  AND  INDIAN  TREATIBS. 

1.  In  the  treaty  with  ihe  Delawares,  ft  proyision  was  inserted,  that  there 

shall  be  ccnfirmed  by  patent  to  the  Christian  Indians,  subject  to  snch 
restrictions  as  Congress  may  provide,  a  anantity  of  land  equal  to  four 
■actions,  upon  certain  conditions,  whicn  were  complied  with.  No 
restrictions  were  imposed  bv  Concress,  and  the  Christian  Indians, 
desiring  to  sell  the  land,  made  application  for  a  patent. 
MM,  that. 

(a.)  A  patent  for  the  four  sections  of  land  mentioned  in  the  first 
article  of  the  treaty  with  the  Delawares  should  be  issued  to  the 
Christian  Indians  in  the  common  form. 
(b.)  Such  patent  will  enable  the  patentees  to  hold  the  land,  not  by 
the  original  title  of  the  Delawares,  but  as  absolute  owners  in 
fee  under  the  United  States. 
{c.)  The  rights  which  patentees  would  otherwise  have  to  alien  their 
lands  may  be  restncted  by  act  of  Congress  after  the  patent  shall 
issue  as  well  as  before, 
(d)  No  such  restriction  can  be  rightfully  made  if  it  would  have  the 
effect  6f  invalidating  the  title  of  a  bona  fide  purchaser  by  a  legal 
conveyance  from  the  patentee. 
(e.)  The  title  of  the  Christian  Indians  will  not  be  vested  in  the 
individuals  comprising  the  tribe  called  by  that  name,  as  tenants 
in  common,  but  in  the  tribe  itself,  or  nation. 
(/.)  No  private  person  can  procure  a  conveyance  from  the  tribe,  or 
even  negotiate  with  it  for  that  purpose,  without  making  him- 
self an  offender  against  the  act  of  Congress  of  June  30,  1834. 
(ff,)  The  tribe  mav  part  with  its  lands  by  a  treaty  or  convention, 
pursuant  to  tne  Constitution  and  the  law,  24. 

2.  The  treat^r  with  the  Wyandots  requires  that  certain  funds  of  that  tribe 

shall  be  invested  in  United  States  stock,  and  the  act  of  1841  couUins 
the  same  command,  44. 

3.  The  funds  of  the  Wyandots  can,  therefore,  not  be  invested  otherwise 

than  in  stock  of  the  United  States,  though  the  high  price  which  that 
stock  commands  in  the  market  may  justify  the  Secretary  of  the  Interior 
in  not  making  any  investment  at  all  for  the  j>resent.    I  bid, 

4.  The  treaty  witn  the  Delawares  requires  the  investment  to  be  made  "  in 

safe  ana  profitable  stocks.'*  Any  stocks  which  come  up  to  this  de- 
scription may  be  taken  for  them.    Ibid. 

5.  Where  a  certain  class  of  Indians  were  entitled  to  a  certain  sum  per  head, 

but  the  appropriation  is  not  large  enough  to  pay  all  of  them,  it  must 
be  divided  pro  rata,  48. 

6.  The  Kansas  nation  of  Indians  and  the  half-breed  reservees  are  in  lawful 

possession,  and  have  a  perfect  right  to  enjoy  the  peaceful  occupation 
of  their  lands,  110. 

7.  The  power  of  the  Government  ought  to  be  used  to  protect  them  agaifist 

all  lawless  trespassers,  without  reference  to  the  question  whether  their 
,  title  be  a  fee  or  only  a  usufruct.    Ibid, 

8.  ^e  trade  and  intercourse  law,  passed  30th  June,  1834,  is  i^plicable  to 

the  Indian  reserved  land  in  Kansas  and  Nebraska,  and  ought  to  be 
executed  for  their  protection.    Ibid, 

INTEREST. 

1.  As  a  general  rule,  the  Oovernment  never  nave  interest  upon  a  debt 

except  under  a  special  contract,  or  a  special  laW  expressly  providing 
for  tne  payment  of  interest,  67. 

2.  An  act  of  Congress  authorizing  the  payment  of  interest  on  a  debt,  with* 

out  fixing  any  time  when  it  shall  cease  to  be  paid,  authorizes  interest 
to  be  computed  as  long  as  any  part  of  the  principal  remains  unsatisfied. 
Ibid, 

INTERNATIONAL  LAW. 
1.  A  cruiser  of  one  nation  has  a  right  to  know  the  national  chara«tei  of  any 
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Btranse  ship  Bhe  mtkj  meet  at  sea ;  but  the  right  is  not  a  perfect  one, 
and  the  Tioiation  of  it  cannot  be  punished  by  capture  and  condemna- 
tion, nor  even  by  detention,  455. 

2.  The  party  making  the  inquiry  must  raise  his  own  colors,  or  in  some 

other  way  make  himself  fully  known  before  he  can  lawfully  demand 
such  knowledee  from  the  other  vessel.    Ibid. 

3.  If  this  is  refused,  the  inquiring  vessel  mav  fire  a  blank  shot,  and  in  case 

of  further  delay  a  shotted  gun  may  be  fired  across  the  bows  of  the  de- 
linquent   Ilnd.  -% 

4.  Any  measure  beyond  this  which  the  commander  of  an  armed  ship  may 

take  for  the  purpose  of  ascertaining  the  nationality  of  another  vessel 

must  be  at  his  peril.    Jbid. 
6.  This  right  of  inquiry  can  be  exercised  only  on  the  high  seas,  and  no 

navaiofficer  has  the  right  to  go  into  the  harbor  of  a  nation  with  which 

his  ffovernment  is  at  peace  to  inquire  into  the  nationality  of  a  vessel 

whicn  is  lying  there.    Ibid, 
6.  To  make  the  fire  of  one  vessel  into  another  a  piratical  a^ession  within 

the  statute  of  March  3,  1819,  it  must  be  a  first  ageression,  unprovoked 

by  any  previous  act  of  hostility  or  menace  from  the  other  side.    Ibid, 

ISTHMUS  OF  PANAMA. 

1.  The  act  of  the  government  of  New  Granada,  conceding  to  a  company 
the  exclusive  right  to  construct  a  railroad  across  the  Isthmus  of 
Panama,  must  be  construed  so  as  to  give  that  right  within  the  true 

geographical  boundaries  of  the  Isthmus,  391. 
ose  boundaries  do  not  extend  on  the  north  to  the  Costa  Bica  line, 
nor  do  they  include  the  Isthmus  of  Chiriqui.    Ibid. 

JURISDICTION. 

1.  It  may  be  doubted  whether  a  circuit  court  has  power  to  send  criminal 

process  beyond  the  limits  of  the  district  in  which  the  court  is  held,  265. 

2.  The  judicial  authority  of  the  United  States  commissioner  to  China  is 

restricted  to  the  five  ports  mentioned  in  the  treaty  with  that  nation, 
294. 

3.  Under  the  act  of  Acrgust  11, 1S48,  the  United  States  consuls  in  Turkey 

have  judicial  powers  only  in  criminal  cases,  296. 

KANSAS. 

1.  Under  the  act  of  Congress  organizing  the  territorial  government  of 

Kansas,  the  Governor  had  three  clear  days  to  consider  a  bill  passed  by 
the  Territorial  Legislature,  and  if  he  failed  to  return  it,  such  bill  did 
not  become  a  law  unless  the  Assembly  was  in  session  three  days  after 
the  day  on  which  the  bill  was  passed,  132. 

2.  After  the  passage  of  the  act  of  March  3, 1855,  appropriating  twenty 

thousand  dollars  for  public  buildings  in  the  Territory  of  Kansas, 
and  the  act  of  the  Territorial  Legislature,  passed  in  pursuance  thereof, 
fixing  the  permanent  seat  of  government  at  Lecompton,  the  Terri- 
torial Legislature  had  no  right  to  remove  the  seat  of  government  from 
that  town,  271. 

3.  Under  the  act  of  Majr  30, 1854,  organizing  the  Territories  of  Nebraska 

and  Kansas,  two- thirds  of  a  quorum  of  the  Territorial  Lecislature 
constitute  the  majority  neceesary  to  pass  a  bill  which  the  Governor 
has  vetoed,  410^ 

LANDS,  PUBLIC. 

1.  Where  there  is  a  conflict  between  two  titles  derived  from  the  same 

source,  either  of  which  would  be  good  if  the  other  were  out  of  the  way, 
the  elder  must  prevail,  253. 

2.  A  grant  by  Congress  does  of  itself,  propria  viaore,  pass  to  the  grantee 

all  the  estate  of  the  United  States,  except  what  is  expressly  excepted. 
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3.  Under  the  act  of  September  28, 1850,  granting  to  the  State  of  Arkansas 

all  the  swamp  lands  within  her  limits,  the  title  vested  in  the  State  be- 
fore a  patent  issued.    J  bid. 

4.  The  general  description  of  all  swamp  lands  within  the  limits  of  the 

State,  was  certain  and  definite  enough  for  purposes  of  notice.    Ibid. 

6.  Wliere  Concress,  after  the  grant  of  September  28,  1850,  made  another 
grant  to  the  State  of  Arkansas  to  aid  in  the  construction  of  a  rail- 
road, nnder  which  a  part  of  the  lands  previously  granted  under  the 
denomination  of  swamp  lands  was  included,  it  was  hcld^  that  the  State 
took  the  lands  under  the  first  crant.    Ibid. 

6.  An  act  of  Congress  repealing  all  laws  authorizing  the  sale  of  military 
sites  which  are  or  may  become  useless  for  military  purposes,  did  not 
repeal  an  act  granting  to  a  railroad  company  the  right  of  way  over 
the  military  reserve  at  Fort  Grutiot,  282. 

*I.  Under  the  act  of  May  23,  1844,  the  mayor  of  a  town  has  authority  to 
make  an  entry  of  the  public  lands  occupied  as  a  town  site  as  the  offi- 
cial organ  of  the  corporate  authorities,  308. 

8.  Where  a  person  claiming  a  pre-emption  right  was  shown  to  have  located 

Louisiana  internal  improvement  scrip  on  more  than  three  hundred 
and  twenty  acres  of  other  land,  at  the  time  he  made  his  entry  of  the 
land  in  question,  it  was  held,  that  his  title  thereto  was  defeated,  490. 

9.  By  the  act  of  June  15,  1832,  "  authorizing  the  inhabitaBts  of  Louisiana 

to  enter  the  back  lands,"  the  right  of  back  pre-emption  is  not  given 
to  a  person  whose  front  land  does  not  border  upon  a  stream,  but  is  a 
tract  through  which  the  stream  runs,  511. 

10.  The  river,  creek,  bayou,  or  watercourse  must  be  nayig9.ble.    Ibid. 

11.  Where  entry  was  made  of  lands  bordering  on  an  unnavigable  stream, 

by  mistake  of  law,  a  patent  should  not  be  granted  to  the  claimant. 

12.  Under  the  act  of  June  26,  1856,  erroneous  or  informal  entries  or  loca- 

tions of  lands  made  in  ignorance  or  mistake  of  matters  of  law  and 
not  of  fact,  cannot  be  confirmed.    Ibid. 

13.  Tlie  ownership  of  the  front  lands  on  a  river,  creek,  bayou,  or  water- 

course at  the  date  of  the  passage  of  the  act  of  June  15,  1832,  is  essen- 
tial to  the  right  of  back  pre-emption,  513. 

14.  When  the  grantor  of  a  claimant  of  a  right  of  back  pre-emption,  under 

the  act  of  1832,  was  on  June  15,  1832,  the  owner  of  a  confirmed 
Spanish  claim,  which  was  not  located  on  the  tract  in  question,  front- 
ing on  a  navigable  stream  till  the  year  1835,  it  was  luld,  ih&t  the 
grantor  of  the  claimant  was  not  the  owner  of  the  tract  fronting  on 
such  stream  at  the  date  of  the  statute  of  1832.     Ibid, 

15.  The  claimants  under  Snanish  grants  have  no  title  to  any  specific  tract 

until  their  ^ants  are  lawfully  located  upon  it.    Ibid, 

16.  The  ownership  at  the  date  of  the  passage  of  the  act  of  1832,  contem- 

plated by  the  statute,  is  that  of  some  specific  piece  of  land  bordering 
on  a  navigable  stream.    Ibi<L 

17.  Where  a  settler  made  a  mistake  in  his  declaratory  statement  as  to  the 

particular  tract  intended  to  be  claimed,  but  failed  for  three  years  to 
make  the  necessary  proof  and  payment,  and  during  his  lifetime  the 
land  in  controversy  was  granted  away  by  Congress,  it  was  hM,  (hat  a 
pre-emption  entry  of  his  heirs  was  not  confirmable  by  the  Commis- 
sioner of  the  Land  Ofiice,  515. 

MAIL  CONTRACTS. 

1.  Where  the  claim  of  a  mail  contractor  is  referred  by  an  act  of  Congress 
to  the  Comntroller  of  the  Treasury  for  an  adjustment  of  the  damages 
which  he  alleges  have  been  occasioned  by  the  abrogation  of  the  con- 
tract, the  Postmaster  General  has  a  right  to  be  heard  before  the 
Comptroller  in  vindication  of  the  acts  of  his  department,  10. 

^  Haying  such  right  to  be  heard,  the  Postmaster  General  may  take  ihe 
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advice  of  the  Attorney  General  npon  any  question  of  law  inyolved  in 
the  case.     Ibi^. 

3.  A  contract  with  the  Postmaster  General  for  carrying  the  mail  to  a 

foreign  country,  which  hy  its  terms  is  to  commence  when  it  is  rati- 
fied by  Congress,  and  to  be  void  in  case  such  ratification  is  withheld, 
does  not  bind  either  party  until  the  ratificatibn  stipulated  for  is  given. 
Ibid. 

4.  In  such  a  case,  if  Congress  does  not  ratify  the  contract,  the  contractor 

has  no  right  to  carry  the  mail,  and  the  Postmaster  General  has  no 
lawful  authority  to  permit  letters  or  pa,ckagee  to  be  transported  by 
him  from  one  post  office  to  another.  Ibid, 
6.  Such  a  contract  does  not  bind  the  Postmaster  General  who  makes  it, 
or  his  successor,  to  recommend  the  ratification  of  the  contract  to  Con- 
gress.   Ibid. 

6.  If  the  Postmaster  General  be  of  opinion  that  such  a  contract  is  unwise 

and  impolitic,  it  is  his  daty  to  denounce  it  as  such  in  his  report.    Ibid. 

7.  Neither  the  expression  of  an  opinion  in  favor  of  such  a  contract  by  the 

Postmaster  General,  nor  his  order  to  the  postmasters  not  to  deliver 
mail  matter  to  the  contractor,  can  be  regarded  as  a  bargain,  rescission, 
or  violation  of  the  contract.    Ibid. 

8.  If  the  act  of  Congress  requires  the  comptroller  to  a^ust  the  damages 

due  on  account  of  the  abrogation  of  the  contract,  those  words  do  not 
require  him  to  regard  the  contract  m  having  been  abrogated  or  vio- 
lated, when  in  point  of  fact  it  was  fsithfuliy  kept,  and  airits  condi- 
tions nerfonpea  by  the  Post  Office  Department.    Ibid. 

9.  Such  a  law  authorises  the  Comptroller  to  award  damages  exclusively 

for  the  abrogation  of  the  contract,  and  if  it  never  was  abrogated,  l 
damcbges  ^t  all  can  be  allowed.    Ibid. 

1 0.  Collins  &  Co  agreed  with  the  Navy  Department  to  build  a  certain  num- 

ber of  steamships,  and  to  carry  the  United  States  mails  upon  them. 
The  ships  were  tuilt  accordingl)r.  But  some  of  them  were  wrecked  ; 
and  in  place  of  one  of  them  an  inferior  vessel  was  substituted,  with 
the  consent  of  the  Secretary.  Held,  that  no  deduction  could  lawfully 
be  made  from  their  pay  for  carrying  the  mail  on  this  account.  32. 

11.  The  contract  containing  no  provision  for  any  forfeiture  of  pay  except 

when  a  whole  ttip  was  lost,  the  slowness  of  the  voyages  did  not  justify 
a  deduction,  provided  thev  were  regularly  made.    Ibid. 

12.  The  loss  of  the  vessels  that  were  wrecked  did  not  justify  a  deduction, 

because  Collins  &  Co.  complied  with  their  contract  in  building  tliem, 
and  were  not  insurers  of  tnem  against  the  perils  of  the  sea.    Ilid. 

1.3.  Under  a  contract  for  carrying  the  mails  between  Cairo  and  New  Orleans, 
agreeably  to  a  schedule  appended,  which  regulates  the  time  of  arrival 
and  departure  only  at  the  ends  of  the  route,  the  Postmaster  General 
cannot  be  required  to  deliver  the  mails  in  Memphis  at  a  particular 
hour  of  the  day,  252. 

14.  Under  the  act  of  March  3, 1845,  the  maximum  allowance  for  the  con- 
vevanoe  of  any  number  of  mails  in  the  daytime  is  three  hundred 
dollars  per  mile,  295. 

16.  Where  proposals  were  invited  for  carrying  the  mail  on  a  certain  route, 
and  tne  contract  was  awarded  to  certain  parties  who  nftorv;ard^ 
transferred  it  to  others  who  were  simply  competitors  at  the  bidding 
for  the  contract,  it  was  held,  that  the  Postmaster  General  had  no  au- 
thority to  annul  the  contract  under  the  statute  providing  for  the 
dismissal  of  a  mail  contractor  who  shall  have  combined  to  prevent 
bidding  for  a  mail  contract,  881. 

16.  Where  a  statute  authoriaed  the  Postmaster  General  to  contract  for  the 
conveyance  of  ^e  entire  letter  mail  from  a  point  on  the  Mississippi 
river  to  San  Fnuicisco  for  six  years,  at  a  cost  not  exceeding  three 
hundred  thousand  dollars  per  annum  for  semi-monthlv,  four  hundred 
and  fifty  thousand  d<^lan  for  weekly,  or  six  hundred  thousand  del- 
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Ian  for  aemi-woeUy  Berries,  to  b«  peiformed  lemi-monthly,  weekly, 
or  semi-weekly,  at  the  option  of  tbe  Postmaster  General ;  and  where, 
in  parraance  of  ^e  atatnte,  a  contract  waa  made  by  the  Poetmaster 
Qeneral  with  certain  parties  for  that  service,  who  agreed  to  perform 
it  semi-weekly  for  t^e  allowed  maximum  compensation,  but  whi4^ 
contract  made  no  provision  for  any  reduction  ot  the  service,  nor  for 
the  carriage  of  the  mails  according  to  any  other  schedule ;  it  was  held, 
that  the  Postmaster  General  had  no  legal  right  to  reduce  tite  amount 
of  service,  and  the  compensation  with  it,  bw>w  what  was  stipulated 
£or  in  the  eontvaet,  342. 

liABSHAL. 

1.  Where  a  temporary  Appointment  of  United  States  marshal  hss  been 

made  by  the  President,  the  recital  in  the  official  bond  should  be  in 
conformity  with  the  nature  of  the  appointment,  53. 

2.  Where  the  marshal  of  a  Territory  expended  upwards  of  twenty  thous- 

and dollars  in  carrying  the  judges  to  the  courts  with  a  guard,  he  can- 
not be  allowed  snon  expenses,  either  by  the  accounting  officers  or  by 
the  President,  under  the  act  of  1852,  73. 

3.  The  expenses  of  a  judge  in  traveling  to  his  courts  are  his  own  expen- 

ses, and  not  those  of  tiie  marshal,  and  are,  therefore,  not  properly 
incurred  by  a  rrwnitterial  officer  in  the  eeewUon  of  the  law.    Ibtd. 

4.  Ho  marshal  of  a  district  can  be  allowed  in  his  accounts  for  the  expendi- 

ture of  more  than  twenty  dollars  for  furniture,  and  fifty  dollars  for 
rent,  unless  previously  to  the  expenditure  he  obtain  the  approbation 
of  the  Secretary  of  th«  Interior,  98. 

5.  The  Secretary  has  no  authority  to  give  the  approval  after  the  expendi- 

ture is  made.    Ibid. 

6.  The  powers  of  the  Secretary  in  this  respect  are  not  enlarged  by  the  law 

which  authoriaes  an  appeal  to  him  from*the  accounting  officers-     IbiiL 
r.  A  marshal  is  chargeable  with  all  the  fees  which  accrued  to  him,  whether 

they  were  actually  collected  or  not,  176. 
S.  He  may  entitle  himself  to  a  credit  for  such  of  them  as  he  shows  that  he 

could  not  recover  by  any  reasonable  effort.  Ibid, 
9.  A  marshal  of  the  United  States  is  entitled  to  compensation  for  ser/ing 
a  subposna  in  a  criminal  case  on  a  witness  beyond  the  limits  of  his  own 
district,  and  also  for  executing  an  attachment  on  the  same  witness  for 
failing  to  appear,  2b5. 
}0.  The  President  may  make  such  regulations  as  he  deems  expedient  for  the 
keeping,  support,  and  removal  of  negroes  captured  and  delivered  to  a 
marshal  of  the  United  States,  under  the  acts  of  March  3, 1819,  to  pro- 
hibit the  slave  trade,  302. 

11.  He  may  allow  compensation  to  the  marshal  for  the  duties  required  of 

him  beyond  his  commissions  for  disbursements,  and  such  compensation 
is  payaole  out  of  any  appropriations  to  carry  the  act  into  effect.    Ibid. 

12.  The  marshal's  accounts  are  not  required  to  be  certified  by  a  judge  under 

the  act  of  August  16,  1856,  nor  to  be\axed  under  the  act  of  August  31, 
1652,  bat  should  be  certified  and  taxed  in  accordance  with  such 
regulations  as  the  President  may  deem  expedient  for  their  authentica- 
tion.   Ibid. 

13.  The  compensation  is  to  be  made  in  accordance  with  the  regulations  pre- 

scribed by  the  President  for  the  safe-keeping,  support,  and  removal  of 
the  negroes,  and  not  by  analogy  to  any  Tees  prescribed  by  the  act  of 
February  18, 1853.    Ibid. 

14.  The  judiciary  fund  is  not  applicable  to  such  charges,  and  they  can  only 

be  paid  out  of  a  speafied  appropriation  by  Congress  for  the  purpose  of 
carrying  into  effect"  ttie  act  to  prohibit  the  slave  trade.     Ibid. 

15.  The  sureties  of  the  marshal  of  Utah  need  not  be  residents  of  the  Terri- 

tory. 429. 
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MINISTER,  PUBLIC. 

1.  If  a  slave,  employed  by  the  representative  of  a  foreign  government 

without  the  owner's  authority,  be  reclaimed  bv  the  owner  with  or 
without  legal  process,  the  reclamation  is  not  a  preach  of  diplomatic 
privilege,  7, 

2.  For  injuries  done  by  private  persons  to  the  representatives  of  foreign 

governments,  the  (Government  of  the  Unitea  States  affords  redress 
tnrough  its  judicial  tribnniJs.    Ihid. 

3.  The  Executive  Department  has  no  power  to  redress  such  injuries.    Und, 

4.  The  absence  of  a  minister  resident  from  his  post,  with  permission  of  the 

President,  is  not  an  offence  for  which  his  salary,  during  the  time  of 
the  absence,  is  to  be  withheld  from  him,  138. 

5.  The  act  of  1856  does  not  forbid  an  absence  of  less  than  ten  days  wi^- 

out  permission,  or  of  more  than  that  time  with  leave- of  the  President 
Ibid. 

6.  A  public  minister,  who  was  at  home  at  the  time  of  his  recall,  and  who  was 

paid  his  salary  down  to  the  date  of  his  recall,  is  not  entitled,  in  addi- 
tion, to  compensation  for  such  further  time  as  would  be  necessarily 
spent  in  commg  home  from  the  seat  of  his  mission,  261. 

OFFICERS. 

1.  When  an  officer  of  the  United  States  is  sued  for  the  performance  of  his 

duty,  the  Government  is  bound  to  protect  him  by  paying  the  costs  of 
his  defence.  If  he  defends  himselt,  and  proves  upon  his  trial  that  be 
was  executing  the  law  or  the  orders  of  his  superior,  his  expenses 
ought  to  be  reimbursed  to  him,  51. 

2.  Under  the  act  of  1852,  extraordinary  expenses  of  a  ministerial  officer 

in  the  execution  of  the  law  cannot  be  allowed  by  the  President,  unless 
such  expenses  be  regularly  taxed  ;  and  taxation  is  not  legal  or  re^- 
lar  unless  it  be  made  in' and  by  the  proper  court,  duly  organized,  with 
a  quorum  of  judges  on  the  bench,  in  regular  session,  and  a  record  is 
made  of  their  decision,  73. 

3.  The  appointment  of  a  commissioned  officer  is  not  perfected,  and  is 

entirely  within  the  power  of  the  President,  until  a  commission  is 
issued,  297. 

4.  Under  the  act  of  January  31,  1823,  the  President  has  power  to  dismiss 

a  defaulting  officer  without  first  giving  him  notice  of  the  charges  re- 
ported against  him,  313. 

5.  Tne  acts  of  an  officer  de  facto  are  always  held  to  be  good  where  the 

public  or  third  parties  are  concerned ;  and  the  legality  of  his  appoint* 
ment  can  never  be  inquired  into  except  upon  quo  warranto,  or  some 
other  proceeding  to  oust  him,  or  else  in  a  suit  brought  or  defended  bv 
himself,  which  brings  the  very  question  whether  he  waa  an  officer  ac 
jure  directly  in  issue,  432. 

PARDON. 
1.  A  person  disfranchised  as  a  citizen,  by  conviction  ior  crime,  under  the 
laws  of  the  United  States,  dan  be  restored  to  his  rights  hy  a  pardon 
issued  before  or  after  he  has  suffered  the  other  penalties  incident  to 
his  conviction.,  478. 

PASSPORTS. 

1,  A  passport  issued  by  an  unauthorized  person,  substantially  in  the  form 

used  oy  the  State  Department,  is  within  the  letter  of  section  twenty- 
three  of  the  act  of  August  18,  1856,  350. 

2.  The  prohibition  contained  in  that  act  is  not  confined  to  the  issuing  and 

verifying  of  such  passports  or  certificates  in  foreign  countries,  but 
applies  equally  to  State  and  Federal  functionaries  residing  here.  Ibid. 
.3.  A  passport  cannot  be  issued  to  any  other  than  a  citizen  of  the  United 
States.    Ibid, 
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PASSPORTS  (Chniinued.) 
4.  There  is  no  form  of  certifioftte  in  the  nMure  of  a  passport  which  can  be 
issued  lawfully  by  a  State  oifioer.    Ibid, 

PATENTS  FOB  INVENTIONS. 

1.  The  payment  of  a  duty  upon  a  patent  or  caveat  to  the  credit  of  the 

Treasury  is  not  a  pledge  or  deposit  of  the  money,  but  an  absolute  and 
unconditional  payment,  64. 

2.  If  the  patentee  or  caveator  afterwards  demands  the  money  to  be  repaid 

to  him,  he  must  show  that  his  demand  for  it  is  founded  on  some  law 
within  whose  terms  he  can  bring  his  case  distinctly  and  clearly.    Ibid, 

3.  There  is  but  one  provision  in  the  act  of  July  4, 1836,  authorizing  a  duty 

once  paid  to  be  refunded,  and  that  is  found  in  the  third  sentence  of  the 
seventh  section.    Ibid. 

4.  That  sentence  authorizes  twenty  dollars  to  be  returned,  not  to  a  caveator, 

nor  one  who  has  made  an  "  incomplete  application,*'  but  to  a  person 
who  has  made  an  application  which  is  perfect  enough  to  be  examined, 
and  which,  in  point  of  fact,  has  been  examined  and  rejected.  Ibid. 
6.  It  follows  that  a  party  who  merely  £les  a  caveat,  paying  the  legal  duty 
of  twenty  dollars,  cannot  withdraw  the  caveat  and  demand  a  return 
of  ten  dollars.    Ibid.  • 

6.  A  new  and  useful  machine  invented  by  a  slave  cannot  be  patented,  l7l. 

7.  Drawings  accompanying  an  application  for  a  patent  may  be  signed 

either  oy  the  inventor  or  by  any  person  he  may  authorize,  373. 

8.  When  the  inventor  of  a  machine,  before  a  patent  issues  to  him,  makes 

a  full  and  complete  assignment  of  all  his  right  to  another,  the  assignee 
is  entitled  to  have  the  patent  issued  in  hia  own  name :  but,  where  the 
assignment  of  the  inventor's  ri^ht  is  only  partial,  although  the  parts 
excepted  be  very  small,  the  assignee  has  no  legal  claim  to  the  patent, 
403. 

9.  An  inventor  stipulated  with  certain  parties  that  they  should  have  the 

exclusive  use  and  ownership  of  any  and  all  inventions  which  he  might 
thereafter  make  for  the  cleaning  of  rice,  in  any  and  all  "  countries," 
in  which  the  parties  then  were,  or  might  thereafter  be,  interested  in 
four  other  patenta  taken  out  by  the  inventor.  In  three  of  the  other 
previous  patents  the  parties  had' an  interest  cooxtensive  with  the  Uni- 
ted States ;  in  the  fourth,  they  had  an  interest  throughout  the  United 
States,  except  the  cities  of  ifew  York  and  Boston.  Afterwards  the 
inventor  made  another  machine  for  cleaning  rice :  Seld,  that,  under 
the  contract  mentioned,  the  assignees  were  entitled  to  have  the  patent 
for  the  new  machine  issued  in  their  own  names.    Ibid, 

PENSIONS. 

1.  Where  a  revolutionary  soldier,  who  has  performed  services  which  would 

have  entitled  him  to  a  pension,  has  died  without  being  placed  9n  tl^e 
pension  list,  neither  his  children  nor  grandchildren  are  entitled,  after 
his  death,  to  make  the  application,  ana  oet  the  pension  which  he  might 
have  got  by  taking  the  proper  steps  in  Lis  lifetime,  83. 

2.  The  same  rule  is  applicable  to  the  case  of  a  revolutionary  soldier's 

widow  who  has  died  without  being  on  the  pension  list,  and  whose 
children  or  grandchildren  make  the  application  in  her  right.    Ibid. 

3.  The  acts  of  July  29, 1848,  February  3, 1853.  and  Aueust  5, 1854,  do  not 

authorize  the  payment  of  a  pension  to  a  widow  lor  the  period  em- 
braced by  her  second  coverture,  247. 

4.  The  five  years'  half-pay  granted  to  widows,  under  the  act  of  February 

3,  1853,  commences  at  tne  time  of  the  deaths,  respectively,  of  the  de- 
ceased officers  or  soldiers,  277. 

POSTMASTERa 
1.  In  what  cases  postmasters  shall  be  held,  and  in  what  cases  not,  fox 
stamps  seat  to  tbem,  and  not  sold  or  retted  to  the  department^  105« 
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POST  OFFICE. 

1.  A  person  who  intenda  to  make  the  oarrying  of  letters  pedodicftlly  for 

hire  his  regular  business,  or  part  of  kis  business,  in  opposition  to  the 
public  carriers,  is  legally  incapable  of  receiving  authority  to  take 
letters  out  of  the  post  office  for.  that  purpose,  however  snoh  authority 
may  be  attempted  to  be  conferred,  161. 

2.  Under  the  act  of  August  30, 1852,  the  publisher  of  a  weekly  newspaper 

has  no  right  to  send  through  the  mails  free  of  postage  newspapers  de- 
liverable to  resident  subscribers,  477. 
POST  OFFICE  DEPARTMENT. 

1.  It  is  the  duty  of  the  Post  Office  Department  to  take  into  its  possession 

all  money  known  to  be  stolen  from  the  mail,  and  restore  it  to  the 
rightful  owner,  70. 

2.  When  the  officer  who  arrests  the  thief  takes  the  stolen  money  from  him, 

he  has  no  right  to  hold  it  aeainst  the  demand  of  the  Post  Office  De- 
partment, on  the  pretence  tnat  it  is  not  absolutely  and  positively 
identified  by  the  parties  who  claim  to  be  its  rightful  owners.    Ibid. 

3.  Where  the  fact  of  the  theft  is  established,  and  the  circumstantial  evidence 

makes  it  reasonably  clear  that  the  money  found  upon  the  thief  was  the 
'  money  stolen  from'^the  mail,  the  officer  cannot  legally  detain  it.    Ibid. 

4.  The  Post  Office  Department  has  no  power,  without  authority  of  law,  to 

enforce  a  rule,  that  bids  for  carrying  the  mails  should  not  be  with- 
drawn after  a  certain  time,  whether  accepted  or  not,  174. 

5.  A  promise  not  to  withdraw  a  proposal  before  the  Department  decides 

upon  it  is  not  binding  in^aw  on  tne  bidder.    Ibid. 

6.  A  bid  may  be  signed  bv  the  party  without  writing  his  name  at  the  foot 

of  the  instrument.    Ibid. 

7.  A  withdrawal  of  a  proposal  must  be  notified.    Ibid. 

8.  After  the  date  of  the  act  of  March  8, 1859,  and  the  removal  of  the  post 

office  at  Boston  from  State  street,  the  Postmaster  General  had  no  au- 
thority to  restore  the  office  to  State  street  until  the  indemnity  provided 
for  in  the  proviso  to  the  seventh  section  of  that  act  was  furnisned,  315. 

9.  The  authority  of  the  Postmaster  General  to  pay  for  the  mail  service, 

specified  in  section  5  of  the  act  of  June  14, 1868,  out  of  any  money 
not  otherwise  appropriated,  is  plain,  positive,  and  independent  of  any 
limitation  in  the  act  of  July  2,  1836,  382. 

10.  If  a  mail  contractor  refuse,  after  being  instructed,,  to  give  information 

as  to  the  preparations  made  by  him  Tor  tho  performance  of  his  con- 
tract, his  contract  may  be  annulled  by  the  department,  392. 

11.  Under  the  act  of  June  21,  1860,  the  Postmaster  General  is  required  to 

increase  the  service  on  the  mail  route  between  Sacramento,  California, 
and  Portland,  Oregon,  and  raise  the  compensation  therefor,  without 
any,  reference  to  the  mail  service  from  rortland  to  Olympia,  Wash- 
ington Territory,  434. 

12.  The  rost  Office  Department  has  authority  to  make  a  regulation  which  will 

prevent  the  service  from  being  prostituted  to  purposes  of  fraud,  454. 

13.  It  may  order  the  non-delivery  of  letters  addressed  to  persons  under 

names  which  are  known  to  have  been  assumed  as  part  of  a  system  to 
defraud  the  public.    Ibid. 

14.  But  the  fraudulent  intent  in  any  case  ought  to  be  very  clear  before 

such  an  order  is  enforced.    Ibid. 

15.  Under  the  act  of  January  13, 1857,  authorizing  the  Postmaster  Gen- 

eral to  execute  a  contract  with  certain  parties  for  carrying  the  mails 
from  Cumberland  to  Greensburg,  at  the  sum  of  $4,320  per  annum,  the 
Postmaster  General  had  authoritv  to  make  a  contract  with  those 
persons  in  the  nsnal  form  and  with  the  ordinary  stipulations,  500. 

PRESIDENT. 
1.  The  President  may  appoint  a  private  secretary,  at  a  salary  of  $2,600 ;  t 
secretary  to  sign  patents,  at  a  salary  of  $1,500 ;  and  designate  a  clerk 
in  the  Land  Office  to  aasist  the  latter  offiger,  17« 


PBINTING. 

1.  The  Mtof  (kmgt^m  requures  ike  advertising  of  the  ezecQtiye  depftrt- 

ments  to  be  given  to  the  two  newspapers  pnnted  in  the  city  of  Wash- 
ington which  have  the  largest  permanent  subscription,  and  permits 
the  President  to  select  a  third.  5\, 

2.  Where  a  daily,  weekly,  and  tri-weekly  newspaper  are  printed  and 

pnblished  in  th«  same  office,  by  the  same  person,  and  under  the  same 
name,  they  are  not  different  papers^  but  different  editions  of  the  same 
naper.    Ibid. 

3.  Tne  advertising  should  be  given  to  those  papers  whicih  have  the  largest 

permanent  snUcription  ta  aU  their  issoesw    Ibid, 

PUBLIC  DBBTORS. 

1.  The  act  of  1797,  which  provides  that  when  the  estate  of  a  deceased 

debtor  to  the  United  States  is  insufficient  to  pay  all  his  debts,  the 
debt  due  to  the  Qovernment  shall  be  first  satisfied,  does  not  create  any 
lien  upon  the  debtor's  property,  but  merely  points  out  a  mode  of  dis- 
tribution»  28. 

2.  The  priority  of  the  United  States,  therefore,  cannot  reach  back  over 

any  valid  lien,  whether  it  be  general  or  specific.    Ibid. 

3.  Where  a  collector  of  customs  executed  a  mortgage  upon  his  real  estate  to 

indemnify  his  sureties,  and  then  died  insolvent,  and  in  debt  to  the 
United  States,  the  mortgage  to  the  sureties  is  valid  and  effectual 
against  the  United  States.    Ibid. 

PUBLIC  PROPERTY. 

1.  An  injunction,  or  any  other  judicial  process,  is  not  noeassary  to  pre- 

vent a  railway  oompanv  from  taking  possession  oi  a  fort  or  other 
military  property  of  the  Qovernment.  If  such  an  invasion  is 
threatened,  the  officer  at  the  post  ought  to  be  instmoted  to  resist  it 
by  force,  10». 

2.  The  commissioners  of  the  harbor  of  Portland  have  no  onthority  to  pre- 

vent the  depo8ition.of  stone  or  other  materials  deemed  necessary^by 
the  officers  of  the  United  States  for  the  construction  of  a  fort  on  Uog 
Island  Ledge,  in  that  harbor,  319. 
8.  An  officer  in  command  of  a  military  post  has  tho  right  to  protect  it  by 
force  from  occupation  or  iniury  at  the  hands  of  trespassers,  476. 

4.  An  officer  in  command  of  such  a  post  has  no  authority  to  lease  the  lands 

for  private  purposes  to  persons  who  are  not  in  the  employment  of  the 
Government.    Ibid, 

RANK. 
1.  An  assistant  surgeon  in  the  army  was  dismissed  by  the  sentence  of  a 
court-martial.  He  was  subsequently  nominated  as  assistant  surgeon, 
and  confirmed  by  the  Senate,  with  a  recommendation  that  he  should 
take  rank  according  to  the  date  of  his  original  commission.  This  rank 
would  entiUe  him,  according  to  the  nsw  rules  of  promotion,  to  be 
appointed  a  full  surgeon.  But  while  he  was  out  of  the  army  all  the 
places  of  full  surgeon  had  been  filled  by  the  promotion  of  his  juniors: 
Meld,  that  the  promotion  of  the  juniors  was  le^l,  and  that  the  only 
benefit  which  tne  officer  in  question  could  derive  from  his  rank  was 
the  right  to  be  appointed  a  full  surgeon  upon  the  happening  of  the 
next  vacancy,  20. 

RESIDE,  CLAIM  OP. 

1.  A  person  to  whom  Congress  has  authorized  the  payment  of  a  certain 

sum  in  satisfaction  of  an  acknowledged  debt  has  an  absolute  title  to 
tie  money,  which  no  executive  officer  has  authority  to  resist,  197. 

2.  Against  a  claim  so  allowed  by  Congress  the  Secretary  of  the  Treasury 

cannot  set  off  a  debt  alleged  to  be  due  by  the  claimant  to  the  United 
States,  upon  which  no  suit  has  ever  been  brought  or  judgment  recov- 
ered, aaj  the  justice  of  which  is  denied  by  the  party.    Ibid, 
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3.  The  United  States,  like  other  creditors,  must  establieh  their  rights  against 

a  citizen  by  due  course  of  law  and  before  the  proper  tribunals,  there 
being  no  law  which  gives  to  the  Secretary  of  the  Treasury  the  power  to 
adjudicate  upon  disputed  claims  of  the  Gk>vemment  against  individuals. 
Imd, 

4.  It  is  especially  necessary,  to  observe  this  rule  where  the  demand  of  the 

United  States  is  based  upon  a  transaction  of  remote  date,  where  the 
parties  and  witnesses  are  dead,  and  the  papers  probably  lost  or  de- 
stroyed.   Ibid. 

6.  Where  a  mail  contractor,  in  1834,  drew  a  bill  upon  the  Post  Office  De- 
partment which  was  accepted  by  the  Treasurer,  this  is  not  upon  its  face 
a  contract  which  makes  the  drawer  primarily  debtor  to  the  bolder ;  he 
is  but  surety  for  the  acceptor,  unless  it  can  be  proved  that  he  had  no 
funds  in  the  hands  of  the  drawee ;  that  he  procured  the  acceptance  and 
passed  the  bill  away  for  his  own  purposes.    Ibid, 

6.  In  the  absence  of  any  proof,  it  will  be  presumed  that  the  bill  was  not 
accepted  for  the  mere  accommodation  of  the  drawer,  and  that  presump- 
tion is  strengthened  by  evidence  which  shows  that  about  the  time  when 
the  bill  is  dated  a  large  number  of  similar  bills  were  drawn  and  accepted 
in  the  same  way  and  sold  in  the  market  by  the  Post  Office  Department 
for  its  own  use.    Ibid. 

7*  If  the  drawer  of  the  bill  was  originally  liable  to  the  holder,  and  in  equity 
bound  to  pay  it,  but  it  remain^  without  demand  and  unacknowledged 
in  the  hands  of  the  holder  for  more  than  six  years,  his  liability  ceased 
by  li4»e  of  time ;  and  if  it  was  afterwards  paid  by  Congress  to  the 
holder,  that  fact  would  not  revive  the  extinguished  liability  of  the 
drawer.    Ibid, 

8.  There  is  no  statute  of  limitations  against  the  Qovernment,  and  mere  lapse 

of  time  can  therefore  not  be  applied  as  a  le^al  bar  to  a  publio  claim  ; 
but  the  natural  presumption  of  fact  which  arises  from  lapse  of  time  is  as 
just  an  element  of  decision  against  the  Oovernment  as  against  an  indi- 
vidual.   Ibid, 

9.  Where  the  accounts  of  a  mail  contractor  have  been  fully  settled,  and  no 

.  attempt  has  been  made  to  disturb  them  for  many  years,  they  are  con- 
clusive, and  no  charge  can  now  be  made  against  him  which  ought  to 
have  been  settled  then.  Ibid. 
10.  An  act  of  Congress  granting  money  to  one  mail  contractor,  or  ordering 
the  same  amount  to  be  charged  upon  the  account  of  another,  whose  ac- 
counts have  been  long  since  settled,  is  void  and  of  no  effect  as  against 
the  latter.    Ibid. 

SENATE. 
1.  The  Senate  has  no  power,  by  a  resolution  of  its  own,  to  direct  the  pay- 
ment of  the  salary  of  a  deceased  member  to  his  assignee,  446. 

SHIPS  AND  SHIPMASTERS. 
1.  The  commander  of  an  American  vessel  is  required  to  deliver  his  register, 
and  other  ship's  papers  to  the  consul  at  a  foreign  port  only  in  cases 
where  he  is  compelled  to  make  an  entry  at  the  custom-house,  256. 

SLAVERY. 
1.  An  act  of  Congress  directed  the  Secretary  of  War  to  settle,  upon  princi- 
ples of  justice  and  equity,  the  claim  of  certain  persons  named  as  officers, 
musicians,  and  privates  of  a  militia  company  in  South  Carolina,  during 
the  war  of  1812,  and  to  pav  the  amount  adjudicated  to  be  due  to  said 
parties.  It  was  discovered  after  the  award  that  three  of  the  persons 
named  in  the  act  were  negro  slaves.  One  of  them,  Mingal  Crawford, 
at  the  time  of  rendering  the  military  service,  wafl  owned  by  Qabriel 
Crawford,  since  deceased,  and  his  administrator  claimed  the  amount 
found  to  be  due  to  Mingal,  who  at  the  time  of  the  adjudication  of  the 
Secretary  was  the  property  of  another  person :  Sdd,  that  neither 
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the  slave  himsdf,  nor  bis  former  owner,  nor  his  second  master,  conld 
lawfttlly  demand  payment  of  the  earn  which  was  adjudicated  to  the 
slave,  ;!02. 

SMITHSONIAN  INSTITUTE. 
1.  The  objects  of  natural  histo^  belonging  to  the  Government  are  to  be 
placed  in  the  Smithsonian  institution,  46. 

STATUTES. 

1.  Implied  repeals  are  not  to  be  favored,  46. 

2.  An  earlier  law  is  never  to  be  taken  as  repealed  without  words  to  that 

effect,  unless  they  be  so  inconsifitent  that  both  cannot  stand  together.. 
Ibid, 

3.  The  intent  of  the  legislature  must  be  ascertained  from  the  words  of  the 

law,  without  reference  to  the  reports  of  committees  or  the  speeches 
of  members,  67. 

4.  The  intent  of  a  law  is  not  to  be  learned  by  ascertaining  the  thought 

that  may  have  been  in  the  minds  of  those  who  passea  it,  unless  the 
same  thought  is  expressed  in  the  law  iteelf,  437. 

5.  It  is  an  established  principle  of  interpretation  that  every  statute  shall 

be  confined  in  its  operation  strictly  to  the  futare.    Ibid. 

6.  Laws  reducing  the  price  of  work  aone  for  the  Government  have  been 

uniformly  construed  as  operating  only  upon  work  ordered  after  their 
passage.     Ibid. 

7.  Under  the  act  of  August  1, 1842,  authorising  agents  and  servants  of 

the  United  States  to  pass  free  of  toll  over  the  Shenandoah  bridge  at 
Harper's  Ferry,  persons  employed  at  the  United  States  armory  are 
entitled,  free  of  toll,  to  cross  we  bridge  on  animals  or  in  vehicles 
belonging  to  themselves,  476. 

TAXATION. 

i.  A  city  has  no  power  to  tax  United  States  property  within  her  limits,  291. 

2.  A  State  cannot  impose  a  tax  upon  the  salary  of  a  federal  officer,  or 
upon  the  compensation  paid  by  the  United  States  to  any  person  en- 
gaged in  their  service,  477. 

TEBKITOBIES. 

1.  The  jadges.  district  attorneys,  and  marshals  of  the  Territories  are  not 

required  by  law  to  have  their  residence  at  any  particular  place  in  the 
Territories,  23. 

2.  The  construction  of  the  acts  of  Congress,  so  far  as  they  relate  to  a  Ter- 

ritory, properly  belongs  to  the  judges  of  the  territorial  supreme  court, 
292. 

TITLES. 
1.  The  Chirfqui  Improvement  Company,  in  establishing  the  validity  of 
their  title  to  certain  lands,  coal  mines,  and  privileges  in  the  province 
of  Ohiriqui,  under  a  proposal  to  sell  the  same  to  the  United  States, 
^  must  show : 

(a.)  That  the  company,  as  incorporated  by  the  Legislature  of  Penn- 
sylvania, is  organized  under  its  charter,  and  that  the  persons 
proposing  to  make  the  sale  have  a  right  to  convey  the  property 
of  tne  company. 
(5.)  The  existence  of  the  grant  alleged  to  have  been  made  by  the 

province  of  Chiricjui  by  a  properly  authenticated  copy  of  it. 
(c.)  That  the  provincial  legislature,  from  whom  the  company  claim 
to  have  acquired  title,  had  power  to  make  the  grant  from  the 
supreme  government,  either  through  a  provision  of  the  consti- 
tution of  New  Granada,  or  by  a  special  concession  of  the  par- 
ticular lands  to  the  province ;  and, 
(d)  That  the  provincial  legislature  bad  dear  authority  to  dispose 
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of  the  mining  raghto  olaiaied  Iff  ih^  campaay,  the  pretamption 
beins  that  the  sovereign  aothority  over  thoae  rights  is  retained 
by  the  sovereign  government,  286. 

2.  By  the  law  of  nations  one  government  cannot  enter  npon  the  terzito* 

ries  of  another,  or  claim  any  right  whatever  therein.    Ibid, 

3.  A  graat  of  aathorit]^  by  a  forexga  government  to  a  dtisen  of  the  United 

States  to  improve  in  a  solid  manner  an  old  wagon  road,  so  as  to  make 
it  fit  for  the  transit  of  wheeled  carriages,  does  not  comprehend  the 
right  of  making  a  railroad.    Ibid. 
TREATIES. 

1.  Under  the  treaty  with  Spain,  and  the  act  of  Congress  which  was  made 

to  carry  it  ont,  the  apprehension  and  delivery  of  a  seaman,  who  is 
alleged  to  be  a  deserter  from  a  Spanish  ship,  is  a  judicial  duty,  and 
the  State  Department  cannot  change  what  a  pdge  has  done,  96. 

2.  To  prove  the  fact  of  desertion,  the  treaty  requires  the  exhibition  of  the 

ship's  roll,  with  the  name  of  the  deserter  upon  it,  and  this  is  not  met 
by  the  mere  certificate  of  a  Spanish  consul.    Ibid. 

3.  Under  the  treaty  of  1851  with  Peru,  the  United  States  are  not  bound 

to  pay  a  consul  of  the  Peruvian  government  the  value  of  property 
belonging  to  a  deceased  Peruvian,  on  whose  estate  the  consul  was  en- 
titled to  administer,  which  may  have  been  unjustly  detained  and  ad- 
ministered by  a  local  public  aaministrator,  383. 
TREASURY  NOTES. 

1.  When  a  treasury  note  was  stolen  after  its  matnrity  from  its  lawful 
holder,  and  was  subsequently  purchased  by  a  party  for  a  valuable 
consideration  in  the  usual  course  of  business,  and  without  notice  of 
the  felony,  it  was  held^  that  the  purchaser  was  entitled  to  payment  of 
the  note,  413. 

VIRGINIA  MILITARY  BOUNTY  LANDS. 

1.  A  decision,  regularly  made  by  the  Governor  and  Council  of  Virginia, 

on  a  claim  for  military  bounty  lands,  under  her  laws,  is,  in  its  nature, 
as  conclusive  as  if  the  same  jurisdiction  had  been  conferred  upon  and 
exercised  by  a  judicial  tribunal,  156. 

2.  A  claimant  of  scrip  for  revolutionary  services  in  the  Virginia  line,  under 

the  act  of  August  31, 1852,  must  produce  a  warrant  from  the  **  proper 
authorities"  of  that  State.    Ibid. 

3.  The  provision  in  the  act  of  1852  which  requires  the  Secretary  of  the 

Interior,  in  granting  scrip,  to  be  satisfied  that  each  warrant  was 
"  fairly  and  justly  issued  according  to  the  laws  of  Virginia,"  simply 
requires  an  examination  as  to  the  fairness  and  justness  which  gave 
character  to  the  act  of  issuing  the  warrant,  and  aoes  not  authorize  or 
require  the  Secretary  to  try  over  acain  the  questions  of  fact  and  law 
settled  by  the  governor  and  council.    Ibid. 

4.  Under  the  act  of  August  31,  1852.  the  Secretary  of  the  Interior  has  no 

power  to  issue  scrip  on  a  military  land  warrant  not  issued  or  allowed 
Dy  the  State  of  Virginia  prior  to  the  1st  of  Maroh,  1852,  352. 

5.  A  warrant  issued  under  the  authority  of  the  Governor  of  Virginia, 

after  the  time  limited  by  the  statute  of  the  State,  passed  Marcn  16, 
1850,  was  not  "justly  "  issued  according  to  the  laws  of  Virginia.   Ibid. 

6.  In  order  to  entitle  the  holder  of  a  warrant,  issued  by  the  State  of  Vir- 

ginia,  to  scrip  under  the  act  of  August  31, 1852,  it  is  not  necessary 
lat  he  should  prove  to  t^e  satisfaction  of  the  Secretary  of  the  In- 
terior that  the  military  services  for  which  it  was  issued  were  in  fact 
rendered,  354. 

7.  The  discovery  of  evidence  after  the  date  of  the  warrant  that  military 

services  were  not  rendered,  would  not  authorize  the  Secretary  to  re- 
verse the  action  of  the  State  authorities;  but,  on  proof  of  j>erjury 
and  fraud  in  the  obtaining  of  the  warrant,  the  case  should  he  returned 
for  the  action  of  the  State  authorities.    Ibid, 
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VESSELS. 

1.  Before  the  sale  of  a  yessel  to  the  Government  is  completed,  all  debts 

for  repairs  and  materials  on  her  account  should  be  paid  or  secured, 
364.      - 

2.  Where  a  steamer  was  chartered  hj  the  Government  to  be  employed  in 

the  river  La  Plata,  with  stipulation  that  she  should  be  delivered  in  a 
tight,  staunch,  sea-worthy  condition,  well  fitted  with  every  appliance 
requisite  for  the  business  in  which  she  had  theretofore  been  engaged, 
it  was  hdd,  that  the  warrantee  was  limited  to  l^e  time  of  delivery, 
and  had  relation  to  the  employment  for  which  the  vessel  was  char- 
tered, 418. 

3.  Under  the  act  of  December  23, 1852,  a  vessel  built  in  the  United  States, 

but  transferred  to  a  foreign  owner,  and  afterwards  wrecked  in  the 
waters  of  ^he  United  States,  mav  be  allowed  an  American  register  by 
the  Secretary  of  the  Treasury,  423. 

WASHINGTON  AQUEDUCT. 

1.  The  appropriation  of  $500,000,  made  by  the  act  of  June  25, 1860,  for  the 

completion  of  the  Washington  aqueauct,  is  applicable  to  the  pavment 
of  debts  and  liabilities  created  in  the  prosecution  of  that  worK  pre- 
vious to,  and  existing  at,  the  date  of  the  appropriation,  493. 

2.  The  superintendent  of  the  Washington  aqueauct  is  not  authorized  to 

withhold  a  payment  which  the  Secretary  of  War  or  the  engineer-in- 
chief  has  ordered  him  to  make,  though  he  himself  may  differ  with  his 
superior  officers  in  regard  to  the  justice  of  the  debt.  ^Ibid. 

3.  The  Secretary  of  War  has  no  autnoritv  to  review  and  change  the  de^- 

dsion  of  the  superintendent,  made  while  he  was  chief  engineer  of  the 
aqueduct,  on  a  question  arising  under  a  contract  containing  a  stipu- 
lation which  ez{)ressly  binds  both  contractor  and  the  United  States  to 
abide  by  the  decision  of  the  chief  engineer  as  final  and  conclusive  upon 
all  questions  arising  out  of,  or  connected  with,  the  contract.    Ibia. 

WASHINGTON  CITY. 
1.  By  the  charter  of  Washington,  the  councils  have  power  to  regulate  the 
manner  of  erecting,  and  the  character  of  the  materials  to  be  used  in 
the  erection  of,  houses ;  but  no  such  regulation  can  be  made  without 
the  approbation  of  the  President  of  the  United  States,  51. 
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